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PAPER No. 1 

MEMORANDUM SI®MITTED BY MRS. EIRENE WHITE. M.P. 



Most of the following evidence is based on correspond- 
ence, running to between 2,000 and 3,000 letters, and 
interviewiS following the announcement in November, 
1950, that I was proposing to introduce a Private Meiniber’s 
Bill to reform the law relating to divorce, In addition 
to corresponding with and seeing persons involved in 
matrimonial difficulties, I have discussed the points arising 
with a number of lawyers, social workers and others 
concerned, as well as with many of my colleagues in. the 
House of Commons. 

In the following note I have not repeated the arguments 
for a substantial change in the divorce law, as they are 
given in my speech on the Second Reading of the Bill 
(reference 75658) {Official Report of the debate — ^House of 
Commons Official Report, Vol. 485, No. 68). It wiU be 
understood that the main purpose of the Bill was to secure 
acceptance of the principle that the de facto breakdown 
of a marriage to an extent which ruled out reasonable 
hope of reconciliation, should in itself be considered a 
ground for legal dissolution. This principle was accepted 
by the House lof Commons, wihich gave the Bill its Second 
Reading. The d^ails, ihcluding the period of separation 
proposed, were never fully debated, as the Bill was with- 
drawn in committee in favour of the Royal Commission. 

The main argument in lihe notes and speech token to- 
gether is that, 'by the use of economic sanctions, one 
should be able to enforce a considerable measure of social 
responsibility towards the family. Having secured this, 
the State should enable persons whose marriage has com- 
pletely 'broken down and who wish to be able legally 
to form a second union to do so, without necessarily 
proving that thek spouse has committed a matrimonial 
offence. 



1. Broken homes 

The problem which primarily confronts the Royal Com- 
mission is that of marriages in which the relationship be- 
tween husband and wife has weakened to such a degree 
that one or other or bofli desire to part. As soon as 
ttiey do so, the unhappy marriage becomes the broken 
home. 

2. Extent of the problem 

No lone at present knows the extent of the problem of 
broken homes. Figures for divorce and judicial separation 
are obtainable. The Home Secretary has no statutory 
power to collect information from ma^strates’ courts, 
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outside the metropolitan area, as to the number of separa- 
tion or maintenance orders in force at any date nor the 
length of time for which they have been in force. The 
Royal Commission would render a service of sociology 
as well as law reform if it collected this information and 
recommended that it should be made available in future. 

There seems 'to be no way of securing definite infor- 
mation about the nuinber of couples separated without 
recourse .to the courts, either by voluntary agreement, 
whether or not embodied in a legal document, or by 
drifting apart. Nor can figures be obtained of long-term 
extra-marital iiinions. 

■Insurance 'agents, registrars of births, officials of the 
Ministry of Food and Ministry of National Insurance 
can throw some light on ithe extent to which couples 
are separated and one or other is Uving with another 
person in an extra-marital union, but their evidence can- 
not be comprehensive. Regis.trars, on registering an 
illegitimate child, may know that it is not the product 
of a chance liaison but of a long-standing relationship 
but do not, of course, record this. 

Another gap in our knowledge is the number of divorced 
persons "who marry again and with what results. 

Such evidence as one is able to obtain leads one to 
suppose that the number of persons living apart but 
unable to remarry is stili considerable, although since 
1938 many who would previously have come into this 
category have now had their marriages dissolved. 

The Fischer Williams Committee in 1934 estimated that 
about 52,000 couples were living apart under court orders. 
A present-day estimate of 100,000 separated couples, in- 
cluding those who parted originaOy 'by voluntary agree- 
ment, seems reasonable. As in the majority of Siese 
cases a third person is sooner or later.involved, not fewer 
than a quarter of a million adult lives are concerned, 
apart from children. Some persons put the e^mate 
higher. 

3. Separation or divorce 

Much of the controversy over divorce takes place 
between those who ai'e concerned to maintain the legal 
tie, even when it is clear that the parties are never likely 
to live together again, and those who emphasise the de 
facto breakdown of the marriage relationship as being a 
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ground for its legal termination. Only legal termination 
can free one or tooth partners for wliat may be a much 
more satisfactory second attempt. 1 have received many 
hundreds of letters from persons living together unmarried, 
some bringing children into the world <the largest family 
1 knoiW of in these circumstances is the eight children of 
a London bus driver) ; others refraining from doing so. 
The latter group no doubt includes many who might make 
good parents. 

Despite popular phraseology, it is not just an argument 
between those who wish divorce to be made “easier” 
and those who tirge that it should be “more dilllcult.” 
No one seeing undefended cases dealt with at the Law 
Courts today could doubt that, in certain circumstances, 
divorce ,is “easy” enougih. I am among those who con- 
sider that much might be clone to tighten the economic 
sanctions against breaking up a home, while bringing 
greater freedom in other rejects to those who may wish 
to marry again. 

4. Distinction between marriages witli and without 

children 

The economic aspect of a broken home is most serious 
when there are children. Suggestions have been made, for 
exampQe by the former Lord Chancellor, Lord Jowitt, 
that some distinction should be made boLween petitioners 
for diivorce where there arc children of the marriage and 
those where there are none. To introduce this distinction 
into 'Che law concerning the grounds for divorce seems to 
me undesirable, not least in .the interests of the children, 
who do not necessarily benefit by .having their parents 
forcibly tied together. > 

In my correspondence 1 have had a number of letters 
from persons who suflerad from living in homes where 
the parents were constantly quarrelling and who feel thait 
their own lives were damaged far more by the emotional 
strain of such an existence, in which the children are 
almost always used as pawns in the battle of personalities, 
than ithey would have been living with one parent. If 
'the parents are not expected to live together, there seems 
no reason to distinguish against them in law, except 
economically. 

5. Liability for maintenance when there arc dependent 

children 

Whatever the failure of the parents in their relations 
with one another, their economic obligations towards 
their children should be fully enforced. At 'present a man 
knows that if he starts a second family, his later obliga- 
tions may be taken into accounit when assessing the 
amount due 'to his first family. It should be made clear 
that the first family should normally be a prior charge. 

If it became known that heavy maintenance charges 
would be made in favour of the children of the original 
marriage and df, as proposed below, far stronger measures 
were taken to see that these maintenance paymeirts were, 
in faot, collected, there would then be a most severe 
deterrent against irresponsibility. 

Such a policy would favour the rich .against the poor, 
as a rich man could .be obliged .to_ pay over a substantial 
proportion of his income and stUI be able to support 
a second family in relative comfort, while a poor man 
couid not do so without great difficulty. It has to 'be 
recognised that the luxury of keeping two families is one 
which not everyone can afford. Family allowances and 
other social welfare benefits help to adjust the balance 
for the poorer family. 

If a husband is granted custody of the children, under 
a court order or following a divorce, the wife’s income, 
including earnings, should be charged with payments for 
the upkeep of the children, as the husband is obliged to 
find a substitute for the mother. A husband should be 
able to obtain a court order against his wife for desertion, 
and possibly for persistent neglect of the home, which at 
present he cannot. 

In apportioning chattels and deciding on the occupation 
of the matrimonial home (see below), the dominant factor 
should again be the needs of .the partner who has been 
awarded custody of the children. 



6. Liability for maintenance when tlicre arc no dependent 
children 

There seems no justification under modern conditions, 
for assuming that a woman has a right to indefinite 
maintenance simply because she is married. Thousands 
of men at present pay .grudgingly or irregularly or default 
altogether and go to prison, because 'they feel the in- 
justice of paying to a woman who, in their view, never 
seriously attempted .to make a success of married life. 

I have had numerous exaniples of men paying for twenty 
to 'thirty years (many are still paying for mistakes made 
in the first World War). I have had some cases of 
weekly payments extending over more than forty years and 
one for more than fifty years. 

There would, I believe, be much support for the prin- 
ciple that a wife without children, who is capable of 
earning, should not obtain aiidefinite maintenance, either 
when living apart or after dissolution of .the marriage. 
Normally, she should receive maintenance for a period 
to enable her to make adjustments and, where necessary, 
to take .training which she might reasonably have hoped 
to take had not marriage, or the definite expectation of 
marriage, intervened. Lost opportunities for promotion 
could be 'taken into account in assessing the amount and 
•period O'f maintenance. 

The fact that a woman has continued to work during 
marriage should not be a bar to the consideration of 
compensation for loss of promotion, as 'the double respon- 
sibility may have had a detrimental effect on .her career. 

The longer the period of marriage, the greater the de- 
preciation in the wife’s earning capacity and hence the 
higher the amount w>hich should be awarded to her. This 
principle should safeguard the older woman, whose hus- 
band may leave her after many years of married life. 
After twenty or twenty-five years of marriage, whether or 
not there were children, the wife’s claim on her husband's 
income should normally be so high that, unless he were 
exceptionally wealthy, he would not be an attractive 
■pirqposition to a younger woman with “ gO'ld-digging ” pro- 
pensities who might wish to entice him into leaving home. 

There would still be cases .in which the court will wish, 
in assessing maintenance, to take into account conduct on 
the part of one s.pouse sufficiently deplorable to entitle 
the O'ther to some compensation for mental or physical 
pain or injury. There is no objection to this, provided 
the court investigates the marriage relationship sulllciently 
fully as to be satisfied where the responsibility really lies. 

7, Amount of maintenance 

To give effect to the principles set out above, the Divorce 
Court should continue to have the widest possible dis- 
cretion in assessing mairiitenance. For couples living a.part, 
'the limits in the amounts which may be awarded by 
magistrates’ courts would be reasonable if access to the 
High Court were easier for itihose claiming larger amounts. 
Information ns to the charges made to those claiming 
legal aid shows that the way to the High Court is still 
not easy. I understand tliat proposals arc being made 
by certain organisations to give jurisdiction to county 
courts without limitation as to amount. This would 
avoid the time lag in legislation when the value of money 
changes and alters the intention of the law. 

It seems that some thought should be given to income 
tax arrangements. It is not always made clear whether 
an allowance is to be “free of tax” or not and I have 
had complaints from women to say that they did not 
realise, when maintenance was awarded at a certain 
figure, that they would have to pay 'the tax. They also 
feel it unjust 'that a man who would have to maintain 
them and their children by way of rent and housekeeping 
money if they were at home can claim tax remission on 
this money if he pays it undra- an. order or a legal or 
even an oral private agreement. 

I .am informed that the principle is that observed 
throughout income tax practice, namely, that contractual 
obligations confer relief from income tax on the part of 
the donor. 

Another point brought to my notice is the resentment 
felt by men and itheir second partners when a wife 
applies for additional maintenance if her husband’s earn- 
ings have increased. Often the second woman feels that 
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it Is her care and ancourauement whieh hits helped the 
man and that his wife, who has failed him, .shoold have 
no extra claim. 

The wife may argue that sire had reasuiiabk expecta- 
tions of a higher standard later on. Miichoi this hiUemess 
would be removed if 'the suggestion is adopted thut a 
wife without children should not have an auloiiialic claim 
to maintenance. Children of the hrsl iiimm could receive 
more without undue resentment. 



8. Disclosure of assets 

I have received a number of complainls from women 
who allege that, before matters reached the Divorce Court, 
their husbands divested themselves ol property or Imun- 
cial assets in .favour of “ the other woman , .so that 
when it came to decla.ring their position, they appeared 
poorer than they really were and their Wives sullered 
in consequence. I have not been in a position to investi- 
gate these cases, but there seems to be a primii farh case 
for considering whether investigation into the financial 
position of the parties shouiii Ire more tiroroiigh and go 
further back than it now does, possibly with corroboration 
from the Inland Revenue authorities. 

To some extent this problem would be met if, in con- 
sidering .the property arrangements .between luisbiind aiul 
wife during marriage, .provision were made for muluai 
disclosure of income. 



9. Enforcement of maintcnunce itnyineiits 

The effective enforcement of imiinlautnre ixiyiiienlx ix, 
in my view, of the highest poxxihle importance and a key 
to other reforms. Economic sanctions ugainsL irrespon- 
sible behaviour become inoperative if it is known that 
maintenance orders can be evaded. 

The present position in England and Wales is most 
unsatisfactory. A man who i.s clelcrminctl k) avoid pay- 
ment can do so, either by going to prison to wipe out 
arrears or by disapi>caring. It i.s the poorer woman who 
sufTws most, as a man .of standing in his prolassum or 
business cannot just a-omovc to another district without 
Itnace or go to. prisoai. Bit ivll women with ilafaultSng 
husbands have the burden of taking court action to oblain 
their legal right. If the reforms suggeslcil in this memo- 
randum are carried out, there would be a ircasonable 
assurance that their right would also be a moral one. 
In ex.treme cases known to me, women have to summons 
theiir husbands or fathers of their children us often a,s 
once a month to obtain .payment and .may themselves 
lose a day’s work in the process, apart from wasting 
the time of the court. 

The practice of paying into court provides a coiTCcl 
record and might well .bo made universal, imlcss a spccilic 
application is made for direct payment -to the individual. 
But this is not suMcient. At present a woman who lose,? 
track of her ihusiband receives no help from government 
departments who know bi.s adtlross. T.ha.t the tiddress 
should not be communicated to a .possibly viiulictive wife 
is proper, buit it should be given to the court. There 
sihould .then be an o.bligalion on the coiiiiL to enforce 
maintenance payments. This could probably bo done, in 
these and other cases of default, only if there wore 
attachment of wages or stihiry. Deduction from wages, 
common in Scoitland, has bcon sti'cnuoiisly resisted in 
England and Wales. Rcfcrcnec was made to it in the 
House of ^mmons in the dobatc in 1935 on the Money 
Payments gustice Procedure) Bill. In tlic woixls of tiic 
late Miss Eleanor Rathibone, that Bill .singled out from 
the recommendations of the Pischer Williams Committee 

^actically every recommendation which tends to make 
things easier for the debtor, other than the obstinate and 
^ntumaaous debtor, and to make things easier for the 
State, which wishes to 'be saved the unnecessary expense 
of keeping a man in prison. It has omitted every .single 
rwommendation whioh safeguards the rights and interests 
of the tintortunate women who represent the creditors 
in a very large proportion of these cases ”. 

The late Sir Arnold Wilson also commen.ted in the 
same sense, but at that time nothing was done and the 
Bill was enacted without any amendment on the lines 
^oposed. A passing reference was made by Mr. Kenneth 
Younger, Md., then Piariiamcntary Under-Secretary at 
the .Home Office, in the debate in February, 1949, on the 
16094 



.Second Reading of the Married Women ('Maintenance) 
Bill, in wiiicli be expressed relief that no attempt wus made 
ill that Bill to deal witli t!ie problem of enforcement. 

In .>;pile of Scottish experience, the objections raised in 
England and Wales to the proposal .to iittacli earnings of 
ilefaiillors come from the government, which does ino.t 
wish to iiiulerlake extra work, and from the trades 
imions, wlio object on principle to any forcible deductions 
from wages other ilium for taxation or national insurance. 

After considerabio thought and consulta,lion with persons 
of experience in the courts, there seems to me no doubt 
that maintciiimec ohligatioiis cannot be enforced without 
ihis provision. ■! believe that, if accompanied by other 
reforms, it eouid be made acceptable to most trades 
unionists. 

There seem .strong giomuis for extending the .Scottish 
practice to cover not only arrears, .but ordinary payments 
in cases in wliich a man (or woman) has fallen into urreara, 
without good cause, say on more ithiin two occasions. 
Ooilcclion from tho employer slioiild then continue for 
the duration of the order. I believe many men would 
welcome automatic deduelion from wages, as they afe 
apt to full into arrears by carelessness, a.s well as by 
intent, and then have dilliciilly in making up buck pay- 
ments. 

1 0. Duration of mninlemincc orders 

Wberoas orders mado on the dissolution of marriage 
should be consiclorcii ipermancnl, unlcs.s cause is shown for 
va.ry.ing tlicm. there .seems mucii to .be said for limiting 
the duration «f orders made in courts of summary juris- 
diction. I understand that this Is .being argued at some 
length in .other memoranda, so I coniine inyscif to re- 
cording my support for Iho proposal, not least because 
it seems to provide a betler opporlimity lor reconeilUiUon, 
through keeping die case within the possible orbit of the 
probation oilieer. 

1 1 . High Coiirl orders 

Orilers for miiiiileniinec made in -Ibe High Court should 
he enforceable in nviigi.strules’ courts. 

12. Tlic lUHtriiiiiHiiul lioiiie 

.Some radical Lluniglit is required on Ihe subject of the 
mulrimoniid liome. It ,is more ll-Kui an item of .property, 
in part.iculii.r, the nced.s of children should be taken into 
account. If a marriage is dissolved some way should be 
fouiul for eniibling tlie court, if it thinks it dc.sinible, 
in grant occupalion of liic home to the parent having 
custody of the children, at any rate until they have com- 
plelcd their schooling. 

It is important that children .should not be unnecessarily 
disturbed emotionally or eilucalionally, beeiuise of the 
faiditro of 'their iparcnts to agree. 

vShoiild oluingcs lie imadc in Ihe divorce law enabling 
one partner to dissolve ibe marriage wiUioiU the consent 
of tlic other, on grounds other than a matrimonial olicnee, 
consicleralioii should be given in these cases, loo, to giving 
di.serotion .In the court to make an order concerning the 
occuixUion of tlic matrimonial home. This would safe- 
guard the older woman. 

There remains tlie tliinciilty imder itlic present system of 
making orders in magislrates’ courts 'Which require the 
spouses to live separately. It i.s normally the husband 
who is the owner or tcnan.t of the hoii.se and the wife 
therefore has to leave if .lie is unwilling to do so. In 
Ollier cases, the man may bring his mi,stress into the 
house and tiie wife has no redress unless she herself 
leaves. Again, the court should lie able, if it seems 
necessary, to intervene, at least wlicn children are 
concerned. 

1 am aware 'lliat there are legal dilliciTUies involved 
in those prO'posals, but in my view the social problems 
ai'C of suindciit importance to warrant some interference 
with f'lio existing law. 

1.3. Property in the home 

In general, the .practice in some continental countries 
should bo followed of regarding all property acquired 
after .marriage as being owned jointly by the spouses and 
therefore equally divisible on separation or on the dissolu- 
tion of the marriage. Where there are children, however, 
the court .should have disorclion to award a larger pro- 
portion of the 'iKaisehold goods to the parent Jiaving 
custody of the children. 

A2 



Printed image digitised by the University of Southampton Library Digitisation Unit 



4 



ROYAL COMMIvSSION ON MARRIAGR AND DIVORCE 



20 Mto>, 



Mrs. limiiNii Wnm-:, M.P. 



[Continued 



14. Insurance, ixnhloas, unci inheritance 

One of the economic diHiciilties in a broken marriage 
is that of ivnsions and insurance bendits. which often 
accrue to a woman by virtue of her luisbaiid’s cimlrilni- 
tions. If the principle is accepted that a woman slunild 
not be entitled to aulomalic maintenance, some method 
would have l»» be fouiu! of .ipporlioning pensions, etc. At 
present if a marrieil woman is sepamled from her husband 
•she eaimol, unless e.irning. eonlrihuie towards a pension 
in her own right and on scciiiiog a dissolution ttf the 
marriage, she forfeits all rights based on his eonlrilnitioiis. 
.She will, in most instances, never he able to draw full 
retirement pension, because .she will not have a eomplde 
eonlrihiition record. 

The reverse side is that of the woman who may have 
lived with a man for much longer than his legal wife, 
hut who is. in general, not cniilled to henelit on liis con- 
irihulions. 'I herc are similar dillieiillies over service ami 
dhor pensions. 

I have had some complaints alnnit the Family Inherit- 
iincc Act, hut it seems to me that a little foresight would 
usually solve these dilliculties. This Act is oeciisionally 



a reason given for rol'using to take divorce proceedings. 
A possible revision of the Act would have to be con- 
sidered in relation to changes in groimds for divorce. 

1 5. Other points eoiiiiected with divorce luw reform 

There are a number of points which have come to my 
notice in correspondence, to which 1 think the attention of 
the C'ommi.ssion is likely to be drawn by organisations 
giving evidence. I. would draw attention only to two 
classes of liardship under the ejiisliiig law. namely, of 
persons whose spouses have had long periods in menial 
hospitals as voluntary ixilients or in prison, iieilher of 
which, liowevor prolonged, now constitute.^ a ground for 
dissolulion. 1 have had one case of a woman whose 
husband has been in an iiislitiilion for some twenty years 
a.s an epileptic but her application for Poor Persons’ assist- 
ance was refused, on llic ground that she was unable 
to prove that lie was suii'ering before marriage. 1 have 
not investigated .this case but mention it as a point which 
may reipiire consideration. 

1 .should be happy to answer any question.s, orally or 
ill writing, if I can he of assistance to the Commission, 
iliafcd \':)th Dvvembvr, 1951.) 



EXAMINATION 

(MRS. RIRHNK WIUTE. / 

(Cluiinium)-. 1 tliink it is desirable Uial I should make 
some general observations bcloi'c Ihc Jirst witness is 
called. In the case of every witness who has .so far been 
asked to give oral evidence, we have before us u memoran- 
dum siibmiUed to the Commission cither by that witness 
personally, or by some organisation which tluil wilnuss 
repi'csenls. Fach witness cun rest assured that we have 
read that memorandum with care, and that we shall con- 
sider it very fully before we arrive ul any conclusion. 
Moreover, lhat mcmoraiulum will be deposited with our 
report, as part of the evidence which was laid before us. 
Conscquenily. ihcrc is no need for any witness to repeal 
by word of mouth what has already been said in writing 
by that witness, or by the organisation whieii he or sjie 
represents. The object of this public hearing of oral 
evidence is three-fold. Mrsl. to enable each witness to 
make an opening statement (if he or she so desires) by 
way of supplement to the written memoraiulum, or by 
way of further explanation of anylhing which he or she 
thinks may he a little ohscurc. Secondly, to enable any 
member of the Commission to question the witness on 
any maUers in tlie memoramlum or outside it ; and thirdly, 
to enable members of the public to have firsl-hand 
knowledge of tlie ('onimission'.s proceedings. 

Himlly, we want every witness to take particular note 
of tiiis, Wc may ask you questions wliidi are in the 
aalurc of cross-examination on your memorandum. This 
is not done in any lioslile spirit, We have formed no 
view as yet on any of the suggestions made. We merely 
want to test each witness’s views by pulling to him or her 
some arguments on the other side which iippiiin' in 
•memonmdu. so that the witness may have a chance of 
dealing with those arguments. We all have open minds 
ami arc only anxious to test, as ftir as wo can. the views 
put before us, 

1. : Are you Mrs. Ivirene While? (Mn. 
White)-. 1 am. 

2, Wc know, of course, that you are a Member of 
Parliament and I think I have seen in your speech that 
you arc married? -Yes. 

.1. And 1 lliink you added that you are happily married? 

•I urn still happily married. 

4. Wc have, of course, read and studied your writlen 
memorandum and your speeeli at the Second Reading o( 
your Bill, and Ihc Hill itself with its explanatory memor- 
andum. Is there anylhing at all lhat you would like to 
add to these doeiimenls before I begin to ask you ques- 
tions? 1 think there is nnlliing that T wash to add to the 
documents themselves, but as 1 am the first witness 1 
might perhaps bo pcrmitlcd to say that, although 1 myself 
introduced to the House a Bill to deal with one particular 
aspect of divorce law reform, T was extremely glad when 
the Government of the day decided to appoint a Royal 
Commission, because I rcali.scd how very inimy complex 
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OF WITNESS 

■i.P.\ called and examined) 

factors were in fact involved in this subject, which could 
not have been adequately dealt with, I think, by the pro- 
cess of taking a Bill tlirough tlie Cominittce Stage in the 
Mmise of Commons. 

5. Now. tlieve is only one mailer on which I should 
like to ask a question or two before I come to the [iro- 
posal contained in your Bill, In your memorandum 1 
observe one passage (in paragraph 4) where you refer 
to a possible distinction helweeu marriages with and witli- 
tnil children. Do you sec that? -Yes. 

(>. You say : 

“'llie economic aspect of a broken home is most 
serious wlien tlierc arc eliildren, Suggestions have been 
made, lor example by llie former Lord C'hancdlor. 
l.urd Jowill, that some dislinelion should be made be- 
tween petitioners for divorce where there are children 
of the maixiage and those where there are none. To 
introdoce tliis distinction into the law concerning tin: 
grounds for divorce .seems to me undesirable, not least 
in the interests of the children, wlio do not necessarily 
henclU by having Ihcir parents forcibly tied together,"' 

I would like to suggest to you two other possible reasons 
against that dislinctUm to see whether you agree with 
them. They have been suggested by olliers, in llie doeu- 
mcnls which have been put before us. F'irsl of all, it is 
suggested that any .such dislinelion would lead to this 
position that there are two kinds of marriage, whereas 
marriage ought to bo regarded as being one .solemn and 
serious conlracl. a contract which both parties hope will 
last for a HfeUme. Does lhat .strike you as being an 
uddilional reason again, si that distinction or not? — Yes. 
certainly, f entirely agree with that. 

7. Another suggested reason is this, that young people, 
possibly older people too, might enter upon marriage 
ralhor more lightlieartcdly and say, “Well, we will try 
it out for a bit without having children, and then if we 
do have chiUlren. the position will be rather difi'crcnl". 
Docs lhat strike you as being a reason against it? - I 
should have Ihoiight a less good reason, frankly, bccau.se 
my own impression is lhal the very groat majority of 
persons who enter into marriage do not enter into it iiglU- 
hcartedly. There may he some exceptions, but I bclievo 
that at the poimt of entering into the married .state the 
vast majority of men and women hope and believe that 
it will be a permanent union, whatever may happen Inter 

8. That strikes you as a possible reason, but not .such 
a .strong one? -By no means .such a strong one. 

9. 1 wcnikl like to conic to your Bill, and, if I may. 
ju.st to summarise if. It is very short and very clear. 
Section 1 ni says; -- 

“ A petition for divorce may be presented to the court 
cither by the hii.sband or the wife on the ground that 
fnl the parlies have lived separately for a period of 
not less than seven years immediately preceding the 
presentation of the petition ; and 
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(If) there is no reasonable prospect that cohabitation 
will be resumed.” 

And then in (2) it is provided that: — 

“ la computing the period of separalion for Ihc iiiir- 
oose of this Section, separation before the date of 
coming into force of this Act shall be taken into 
account.” 

Then follows a proviso that I want to ask you a question 
about: — 

“ Provided that the court shall not be 'bmiiui to pro- 
nounce a decree of divorce and may suspend the pro- 
nouncing of the decree or adjourn the hearing of the 
petition until either . . . ” 

and then follow two provi.sions, first of all, putting it 
shortly, that the husband shall make good any default 
in paying maintenance and, secondly, that the court must 
be satisfied that proper provision lias been made for the 
wife and children of the marriage, if any. Then there 
is a provision as to an order for settlement of the wife’s 
property. I thirik that is, pcrhap.s, a fair summary of the 
Bill. The question I want to ask you is about the words 
— “Provided that the court shall not be bound to pro- 
nounce a decree oif divorce”. On the face of it these 
words would seem to give the court a discretion, but what 
I am noit for the moment clear_ about is this. Supposing 
a couple come along and satisfy the court as to the 
period of separation and that there is no reasonable pros- 
pect that cohabitation will be resumed, and that proper 
financial provision has been made, T ain not quite sure 
that the court would have a real discretion. Upon what 
could the court then say, “Notwithstanding all these 
things I shall not grant you a divorce ”? What had 
you in mind there? — ^What T had in mind there was the 
protection of the wife and children so that it should 
be encumbent upon a husband, if he were legally liable 
to maintain his wife and children, to do so during the 
entire period of separation, or at any rate the period of 
separation which was under the consideration of the 
court. It would be perfectly possible, yon .sec. for a man 
not to have met his obligation.? in tho.so respects, hut to 
come to the court and say, “ Oh well, of course, I will 
be much more responsible in the future if only now you 
will 'grant me a dissolution Off marriage”. One should do 
nothing to encourage irre.sponsible behaviour. 

10. That is covered by the other proviso : — 

“Where provision for the maintenance of the 

respondent and any children of the marriage or cither 
or any of them has been made whether by agreement 
or deed or by an order O'f any court of competent juris- 
diction and the .petitioner is in default thereunder at the 
time of hearing of the petition, the ijclitioner makes 
good his default to such an extent as may satisfy Che 
court . . 

and so on. The case might he one in which, everything 
that is expressly specified in the Act has been fulfilled, and 
still there are these words — “The court shall not be 
bound to pronounce a decree of divorce ”. I am not quite 
sure what you had. in mind? — All that I had in mind 
there was precisely what T have tried to express. It may 
not have been as well drafted as you might have wished, 
but It was purely a question of trying to protect the in- 
terests of the wife and. dependent children during that 
penod. There might, after all, be circumstances in which 
a man was possibly not in a position to make tip arrears 
extending over a long period, in which he could have 
been in such a position had he taken proper action at 
the time. 

11. It is purely a financial matter?— It is purely a 
financial matter. 

contemplate that the judge, all the 
provisos being satisfied, could say, “ I still think you are 
such a bad man or woman that I do not think you deserve 
a aivorce_ . —There was no consideration of that thought 
in my mind, it was purely financial. 

13. If the principle of this Bill were once admitted, do 
you not think that inevitably there would be strenuous 
attempts to shorten the period? I will tell you what I 
have in mind. Amongst the memoranda before us there 
are all sorts of suggestions for a shorter period — to give 
one example, the 'Women’s Co-operative Guild suggest 
three years. Would you agree that, if the principle is 
once accepted, there seems to be no logical reason for any 



particular period more than anotilier? — ^I tried to make 
clear in my memorandum at the end of the second para- 
graph that while the principle was accepted by the House 
of Commons, the details, including the period of separa- 
tion proposed, were never fully debated in the House ; 
in fact, they wore hardly touched upon during the debate. 
One or two speakers did just mention that point. We 
were nnioh more concerned to obtain acceptance or rejec- 
tion of the .main principle at slake. On the question of the 
perioii, the period of seven years wa.s included in the 
llill. I think, largely because it was that period which 
liad been mentioned as a po-sstble period by the Denning 
Committee, and it was Iclt that it would be advisable in 
bringing forward a measure of this sort to have the 
implied support of a body of some standing which con- 
sidered that .such a matter should at least be worthy 
of consideration. My own personal view is that it needs 
a good de:il more consideration, because there are some 
objections to a jieriod as long us seven years, and, of 
course, it is well known that a shorter period has been 
in force in New Zealand since, I. believe, 1928, and in 
other countries there are also shorter periods than seven 
years, My own view is that, provided that one had, 
various economic sanctions which T outline in my 
memorandum fiiliy enforced, pi'obably a somewhat 
shorter period would be advisable, for two rea.sons. First, 
there is the difficulty of reconciliation. If one has a long 
period, then T feel that any attempt at reconciliation part 
way through the period on 'the part of one spouse is 
likely to be rejected by the other, because they know 
that if they make any overtures or accept any overtures 
the period, should the attempt at reconciliation be un- 
successful, will be such a very long one that they are not 
prepared to take the risk. 

14. In your Bill you have nothing about the interrup- 
tion of the period by attempts at reconciliation? — In the 
origintil dral't I had. 1 had some discussion with the per- 
sons who were helping me with the drafting, and they 
seemed to tiiink tliat it would be advisable on Second 
Reading not to bring in a matter of that sort. It was 
not at all easy to draft it adequately, and for that reason 
there were one or two points which I had in mind which 
were not included in the draft of the Bill as it came 
'before the House. That was one, because I was very 
much concerned about this question of reconciliation. 
That i.s 'the difficulty over any fixed lime limit. It is the 
case at the moment with the three years’ desertion period. 
In order to secure the necessary period the solicitors'will 
.sometimes advise their clients that they are to take no 
notice of ovcrtui'e.s to reconciliation because they would 
merely lengthen the period before which they could bring 
an action. 

:I5. .1 follow your answer. Of course, the fact that 
(there will be effojts to reduce the period makes it 
all the more necessary for the Commission to consider 
Lliis proposal with very great care, because it is not as if 
the ■safeguard of seven years is one which is certain to 
remain, by any means, — ^The other point T had in mind 
was that — if perhaps i might just finish with reconcilia- 
tion first— if one had seven years interspersed with one 
or two attempits at reconciliation, which might last per- 
haps a couple of months or even longer, the period is 
then ]engthenc(j ; lliat is one difficulty. Anotiier, of 
course, is this, that the prime interest that I. had in this 
matter was to enable persons whose first marriage had 
been a failure, but who wished to contract a second 
union, to do so, and the period of seven years is rather 
a long period if that is one of the main objects which 
one lias in mind in advocating a change of law. On the 
other hand, I was extremely anxious not to give the 
impression that one regarded dissolution of marriage 
lightly, and one should therefore have safeguards which 
arc sufficiently severe to make it clear that one does not 
lake that view of marriage, that one does not wish to 
suggest that one can merely come and ask for a disso- 
krtion of marriage on light or frivolous grounds. I think 
one should be clear that one has sufficiently serious con- 
ditions, and that is another reason for suggesting seven 
years, but I repeat this has never been fully discussed as 
far as the House of Commons is concerned and the 
period is not one to which I myself would feel uncon- 
ditionally hound. 

16. To turn to another matter, there ai'e two types of 
married couples, I think, who would seek to take advant- 
age of the Bill if it became law; one is a couple both 
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of whom want a tlivurci;. lint wlio arc iiitahlc to '• 
under the prosciU law. In that case, it miyhl icatly 
amount to div«)vce hy consent afler seven \ears sc|iani- 
lion, miKht U «"l? Tltal would he iIk- etkvt. vvmiUI it 
not? That would be llie ell'eot. It might or might not 
be by agreement between them. 



17 1 shall not ask vmi ahml divorce by consent, 
because we have anollier witness coitting this alternoon 
who nnl forward tli.it orooosal. The other ivpe ol coniile 
is wliere one wants a divorce and the other does not, 
It might happen that a m.iii living in adultciv would 
divorce liis wife who had never conumlled aitv main- 
monial olfenco. That is one resnlt ol vonr Hill, Ihe 
petitioner. 1 stippose. woiiUI always be soniiame who 
wished to discard his or her original spouse and take a 
new one. Would yon agree with that.' I be wokI 
“ discard " ratlier begs llie qtiestion, but one whose mar- 
riage had broken down in his belief at any rale I'evond 
hoiie of reconciliation and wito wished to enter a sec-oml 
legal union, That I wouKl certainly giatil. 

!8. I am taking the case not where Ihev holh wish 
it. for llie moment, but where one wislies it ami the 
other resists? Yes. 



I‘). i should imagine that in nearly every c.ise. what- 
ever language wc use to describe il. tlie nelilionei \M.nKI 
lie .somebody who wants to change spouses .md the 
respondent would be somei'iulv wlm riocs not w-.inl to 
change spouses, •|'lte rcs!>oiideiil would be somebody who 
bud not been gnillv of adiilteiy «»r crnelly. but 
said “ I do not want to divorce you of to be divorced 7 
Is tliat riglil? If there were a matrimonial oircttcc hke 
adullcry . . . ? If there were a matrinioiual ollcncc 
which could be proved, then llicrc would be no need to 
lake this procedure, one cniiU! lake a more rapid pro- 
cedure on other grounds. 



20. Judging iVcvm tbe numerous idlers that wc have 
received on this subiecl. 1 think the respoiulcnl winild 
usually he a wonum. would site not? I would not say 
that that i.s by any means nroved. because if. for c.sample. 
one looks til the New /.ealami situation it does imt 
necessarily follow for this country, but the stn(e_ of 
.society there is comparable with our stale of .society 
here there, in I'ncl, the number of netilioner.s on the 
ground of living .separnlclv for the period in that case 
three years only is greater in Hie case of women than ol 
moil. 



21. Is it? ■I'bat is very interesling. because imiging 
again fnmi (he muleria! llial has reached us, 1 shonhl have 
llunigbl (hat a not uncommon. i>crbaps. ilie most common, 
reason Ibis position would arise is as folhwvs: ibc wile 
is getting ratlier older liian she used lo be. and her iins* 
band desires lo nuirry snmeone else, am! for tbal reason 
he wants a divorce but Is unable to got il because the 
wife says no You have had a targe mmiber s>f letters, 
would yon say tbiit was so? 1 have certainly had a 
number of letters from whiil one miglil call tlic older 
wife who fcar.s for her economic posithm very largely, 
and to some extent iicrbaps her .sm-ial iiosition tun!, as 
I have tried lo explain in my mcmoramitiin. I feel very 
con.siclcrablc sympathy for any woman in llial slate, but 
1 fed that one Ciinnot Icgishile for aifection ; if .she loses 
her hiis'bniHi's all'cction for one reason or anolltcr, one 
cannot remedy (lial by law. 1 tliink, as I have tried lo 
set mil. one can do a good deal to make il economically 
very clisadvantagetnis for a man in that position to con- 
tract a second union, because one siioukl, I think, in those 
circumsltmces ddlnitciy give Hie greatest possible con- 
aidcration to the wife of the lirsl union and see that 
she has not merely a third or so of the joint means but. 
in those circiimsianccs I wmilil suggest, rather irmre. 

22. That wouhl depend upon llie view that Hie judge 
took as to what was proper Ihumcial provision? Of 
course the court would liave discretion, but that would 
be the principle on which one would hope il would work. 

23. I would like lo put to you some of tiie points that 
have been made in letters lo us, ,so that you may have 
them in mind and consider lliem. I'ir.sl of all • I am not 
putting them in any special order, but just as they come 

-tbe other spouse may have strong religious objections 
to divorce; secondly, she may very much dislike ibc 
thought of giving up her position as wife to another 
woman who may be the mistress of the petitioner ; and 
many instances have been broiigiit lo our attention where 



mil of : 
marriage ’ 
that perso 
within Ihc 



tiic other woman is. in fact, describing herself as Mrs. 
So-and-So, and the Hill which is objected to would give 
her the right lo be Mrs. So-aiid-So. Thirdly, it is .said, 
rightly or wnnigly. that there is still a stigma in being 
divorced : the wife would become a divorced woman, mul 
people would be ant to forget the groimds of the divorce. 

I (liink 1 will pause there so that yon can consider these 
Ihice, and if ytni do not wish to say imylliing about 
litem I will go on lo the others? As far as the religious 
nbjeclion is concerned. I toiiclied on that point m my 
speech in the House of t’ommons and so did .several other 
MHMkers. The line which, t think, wo took was. m the 
first place, tIuH persons wlio had strong religions views 
were, of course, absoliitelv entitled to those views und 
111 conduct tliomsclves according to tlioso views ; in other 
words, if someone liehl religions views which did not per- 
,ccoiid marriage while the partner of the (irst 
vas still living, there was nothing to construm 
n to marry a .second lime. 'I'hat is entirely 
fieedoiii and choice of that person. 

?4. Mav ! iiist point out this. Marriage is a status, not 
only a contract. It is a status into wliicii two people 
cnlcr, and it is said that il is unjust to compel Homeonc 
lo forfeit ami give up that status when that person has 
religious obieclUms to il? If tliey take no action on 
their own part they cannot themselves bo guilty ol any 
ltd against their own religious bclicrs, ,so 'that tlicY them- 
selves remain in tiieir eyes, luui 1 suppose in the eyes of 
their (■liiireii. entirely imuK-ent. On the olher hand, one 
presumes liuil the other inirtncr does not hold Lliosc 
religious views, otherwise ho nr .she would not wish to 
lake the uction proposed, and I myself feel very .strongly 
that no tuimim being has the right to impose views upon 
another humim being, They may have cnterct! upon 
marriiigc with dill'crcnt views or their views may have 
changed during Ihc period of marriage, but _il seems to 
me that il is an uircnce against the freedom ol tbe bumun 
spirit that one person, even though a mnrncd parliuT. 
should seek to imiRiso religious views upon imotlicr. 

2*!. Wh.il do vou say lo llie suggestion that it is unfair 
that ii wife sliould have lo give up a position us wife to her 
Imsbamrs misircss againsi her will? She ha.s comnullcd no 
matrimonial oll'ence at all? .Slic has committed po.ssibly 
no positive matrimonial oli'ence. She will, of course, 
failed to keep her inisNuid's aireclion or re.snoct, which 
is not a legal oll'ence. but which may ncvcrLlidess have 
comluccd to Ihc breakdown of a marriage rolutionslup in 
the full sense of that word. 

2(1. Sometimc.s she may have conduced to it. I quite 
see that, she may have been thonniglily obnoxious witli- 
oiil cominilting any oll'ence. but sometimes the man may 
have fulleii for a younger and prellier woman? • f. in 
fact, he is living with tlie other woman there is dearly 
a stale of all'airs in which his first union is not a full 
marriage. I quite agree llial one oan always bring cases 
in which il may seem umlesirahic to grant legal Iruodom 
for a second union to he enlercd into, bill that is rather 
like arguing that hard cases make bad law. I here arc 
also very many other cases in whicli one vomd .say that 
il wtnild be for the best interests of both of the indivi- 
duals. of pos,sible diildren. or even of existing clii dron. 
and even of society itself, ibul these iimons should bo 
regularised. I sbmiUl Ivuve said at least as many ca.HCS. 
and my view is llial there are more cases ol Unit kind 
Ihaii of the oilier type, in which one ■might say, 1 redly 
lliink il would be undesirable to allow this mtin, who has 
behaved very badly indeed, lo have his freedom . 

''7 There arc. of course, hard cases, when a man is 
lied 'lo a wife who has really been thoroughly tin- 
pleasant. Hut the.se hard cuse.s may make bad law for 
the nation? ! would say, on the other side, that at least 
wc attempted to make it po.ssible fora new and more satis- 
factory and po.ssibly creative union lo be formed, wbcrciis 
in the nlhcr aiwts i-J the union has alrciuly 

broken down. . , ... 

28. What do you say as to the third point T mentioned, 
that some correspondents say there is still a stigma in 
being a divorced woman, shall v/e say, for example? -- 
That is .still inio. 1 think, in rapidly narrowing circles o 
society. I do not deny that it is still rue m some, but 
I lliink llial the general opinion has changed very cm- 
siderably during this century at any rale, In which divoree 
has become more a relief from a situation winch b.is be- 
come inlolerah 0 than a sooial .punishment— which used 
Ui bl the general view. I believe, of earlier generahons. 
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29 I will come aow to the financial side of it. Of 
course, under your Bill a court has a discretion to ampo.se 
financial obligations on the hu^and, but I want to give 

. . .—If I might interrupt you there for the moment, 
Sir, on the wife as well. 

30. On the wife as well. It is so dinicult always to 
bear in mind that one is speaking of two people, but 
please take it that I am speaking ol both of Ihein. 
Apart from that, take the case where the im'sbaiHl bus 
died. If a woman is divorced under your Bill she will 
lose, I think, three things: first of all. any pension rights 
as his widow, because she will not be his widow any 
longer ; secondly, any rights under liis intc.stacy il. lie doc.s 
not make a will; and, thirdly, any right to make iin 
application to the court under the Inheritance framily 
Provision) Act, 1938, if he has made a will. No doubt 
you know that under that Act if provision —proper pro- 
vision — is not made by 'the will_ for a deiieiulanl, that 
dependant can make an application to 'the court, but if 
the wife is no longer a widow .she is cut out ot that. 
Wihat do you say about those three matter.s?- -1 have 
mentioned, I believe, ail of them in my memorandum or 
in my speech, because I recognise^ that there is there a 
serious economic problem, one which would take a very 
long time, I think, to discuss in detail. l_tor example, the 
insurance orovisions: there is a very difficult .siUiation at 
the present time in that a woman, even if .she so wishes, 
cannot contribute towards a 'pension for herseir if she is 
not earning, or was not earning when the insurance 
scheme came into force. But without going into technical 
details, which I would aiot be in any case competent to 
deal with, the principle seems to be Ibis, that the,se 
economic difficulties certainly would have to be faced 
and I believe that, while being dif[icult, tiiey are neat 
insuperable. The wit of 'inaii could find .some way of 
dealing wUh them. It seems to us far more important to 
make up one’s mind on the principles of marriage and 
the principles on which, in certain circumstances, mar- 
riage should be dissolved, and then face the undoubted 
economic difficulties i'f one docs .so. But t tliink it is 
undoubtedly wrong to make the decision on the major 
issue dependent 'Upon whether or not one can at this point 
of time see one’s way clear throiigli certain consequential 
economic difficulties. 

31. I follO'W that, but you see people say, “Why should 
I be deprived of my position again.st my will when I lose 
at once these three rights? ’’ — One can bring up many 
cases where, in fact, soineone who has lived with a man, 
shall we say, for the sake of argument, thirty years, and 
the wife has lived with him for only two, and the woman 
wiho has lived with him for thirty years has borne his 
children and possibly his wife bore none, uiul yon may 
say, in moi’aiity at least, that she will have as good a 
right, having oared for this man for so long and having 
brought up his family, to some provision as the woman, 
who, for one teason or another, failed' to keep u liome 
together. 

32. Of course, as you realise, there are those who arc 
most violently against it, but 1 will not go into that, yon 
have stated your view on it. Another matter that has 
been put to us is this. It will be very difficult for any- 
one except a man wiio is comparatively well oil', to get 
the advantage of your Act, because in order to get it he 
has got to make this financial provision for his wife, and 
he will probably embark upon matrimony with some 
other woman, for whose maintenance (and perhaps 
the maintenance of children) he will also have to make 
provision. Two things are suggested : first of all, tlvait he 
has got to be rather well off to do that and. secondly, 
that the first wife, who has, of coiir.se, on this supposition 
lost his affection, will come off worse in the matter. 
What dp you say to that? — ^The first point I would like to 
make is one which, again, I touched on in my own 
memorandum. This is that I am one of those that holds 
very strongly that there should be no automatic right 
to rnaintenancB on the part of the woman, regardless 
of circumstances. That maintenance, cither in separa- 
tion or - divorce cases, should be granted to the wife 
according to circumstances. That if in fact she can show 
that she is unable to earn her living, or that her power 
of earning has been considerably lessened through mar- 
riage, then there is clearly a case for maintenance, pos- 
sibly only for a period and not in perpetuity. Where, 
of course, she^ has young children to care for, 'then I 
should have said that she had a very strong claim indeed 
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for maintenance, and of course the children also. If one 
acceplcd that principle for maintenance, then some of 
these dilficultios on which you have touched would not 
be so acute, If a man has Jiud children in his first 
marriage, then whatever happens between the adults, I 
feel that those children have a very strong claim indeed 
U]nni aticquale economic provision, and 1 feci that this 
should he met no matter what Ihe economic standing of 
the man. If he is a poor man it will certainly be very 
dillicull for him to embark upon a second family, but 
I should have no objection To its being brought home to 
him, because I fed very strongly that the obligation to his 
children of the first union should come first, that he 
.should know that they .sliouki come first, and that any 
woman wlio cliose to become his second wife in those 
circumstances .shoiikl be aware of the fact that his obliga- 
tions lo the family of the finst union would take prior 
place. 

3.3, As regards the children, a'fe you in favour of the 
suggestion which has been made by certain supporters of 
your Bill that if the 'husband has had an irregular union 
i'or some time, and children by it, they should be 
legitimated on his rc-marriago? — ^Tliat, of course, is not 
within tile scope of my Bill, and it is rather a different 
question. 

34. 1 will not press it.- -On the whole, 1 should have 
i.siud yes, looking at it from the point of view of the 
children. 1 cannot sec that the children should be made 
lo .suffer, if illegitimacy is regarded as a misfortune, owing 
lo the acts of their parents. 

35. or course, looking at it from the point of view of 
the children of the first marriage, that does bring others 
into competition with them, so lo speak, hut I do not 
know whether yon would think that that is any draw- 
back to your Bill? — All children to my mind should have 
equal rights regardless of the misdeeds of their parents, 

36. Might I come now to quite a different aspect of it. 
It is suggested (hat from one point of view at least, it 
would he a bad thing for the nation to have your Bill, 
'and I will tel! you the point that is made. It is said 
that the fact that no wife can bo divorced against her 
will at the moment, unless she has committed .adultery 
or cruelty or some other matrimonial olIcncB, is a very 
strong safeguard to marriage from this point of view- 
supposing the husband forms an affection for some other 
woman, at the moment the wife can say, and one knows 
of instances where she bus said it, something like this, 
“ I cannot prevent you going off and spending a night 
with this woman, or a weekend with her, but I can tell 
you this here and now, I shall never divorce you, and I 
idoLibt very much if she will take on the position per- 
manenliy of being your .mistress”. I think there are 
instances, in fact T may say I know of one, where the 
■husband, very angry at the moment, realised that that 
raised ,a difficulty. The lady was not willing to become 
his mistress permanently, she had an idea of marrying 
him, and later on he was extremely grateful to his wife 
•for taking that line. Tt is suggested that this fact, that 
today a woman cannot bo divorced against her will, and 
can refuse to give a divorce, is a safeguard to married 
life. 'What do you sny to that?— One of the obvious 
answers, of course, to that argument is that a very, very 
large number of persons, finding that the law offers them 
ino relief, do take the law into fheir own hands and 
establish themselves in extra-legal unions. As I suggested, 
we have no actual figures, but anyone who make,s en- 
quiries on the subject can see that a very large number 
tof persons is affected this way. and therefore the law 
at the moment is not in such a state as to prevent entirely 
ithut happening. T would not deny that there may be 
some case.s. there no doubt are .some cases, in which it 
acts as a deterrent. The kind of case -which you have 
mentioned is, of course, an argument for having some 
period of waiting at least, before coming -to a decision 
on the matter, so that there should not be the kind of 
hasty decision based on some passing fancy. I think 
ithat is really all T want to say on that point at the 
moment. 

37. In soi-ne cases it might deter the formation of 
what I might call irregular unions?- In some cases it 
might. On the other hand, as against that, one has to 
■recognise that one is putting into the hands of ooe 

A4 
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spouse a very powerful weapon which may be used 
tyrannically and cruelly, and, if it is so used, the other 
partner in the marriage has at the present time no right 
of independent appeal whatever. 

38. On the other hand, it could be said that it cannot 
be tyrannical or cruel to say to your hushed, ‘You are 
married to me, you have no business to go oft with another 
woman”?— That rather depends on what one’s behaviour 
in marriage has been. 

39. I am taking the case, of course, of a wife who has 
really tried .to do her duty and has perhaps lost her attrac- 
tion for her husband, sexually or otherwise, through no 
fault of her own. In these cases it would be a safeguard, 
would it not?— I can only repeat that you cannot legislate 
for affection. You can in those _ circumstances, I think, 
impose very strong economic sanctions, and it is very often 
in these cases where it is an older man, a person in middle 
age or even advanced middle age, who is attracted to a 
younger woman, perhaps physically, but the younger 
woman is very often attracted by what she thinks to be 
his financial position, and if it were clear that his financial 
position would not be so good if his first marriage were 
dissolved, that might act as a deterrent in some of those 
cases. 

40. No doubt that would help. Your Bill would increase 
'the number of divorces, but you would no doubt reply to 
that, “ But it is divorce in a case where there ought to be 
a divorce”? — I think so. I am much more concerned 
with the number of broken homes than with the number 
of legal dissolutions. 

41. I think there is only one other matter in your 
memorandum which I want to mention. It is your sug- 
gestion that for the enforcement of maintenance there 
should be some system of deduction from a man’s earn- 
ings. I do not myself wish to ask you questions about it, 
but it is a matter which gives rise to a great many diffi- 
culties, and we have had memoranda for and against it. 
It is no doubt desirable that an order for maintenance 
should be effectively and quickly enforced, but there are 
difficulties that some other members of the Commission 
may put to you. As far as I am concerned, I only wish 
to say that it is a suggestion which will have very careful 
consideration. Whether it is completely wiffiin our terms 
of reference or not, is a matter which we have to con- 
sider. — ^I hope it is, because it seems to me that it is one 
of the crucial points, as I tried to make clear in my 
memorandum. {Chairman)-. I saw that you laid great 
emphasis on it, and that is why I wish to tell you at 
once that it will have the most careful consideration. 
There is, no doubt, much to be said for it, if it is prac- 
ticable and does not give rise to more trouble than it is 
worth, but I hope we will be able to suggest some way 
of making maintenance more easy to collect. I think these 
are all the questions that I want to ask you, Mrs. White, 
and I win now go round the Commission to see if others 
wish to ask anything. 

42. {Lord Keith) : I have read your memorandum with 
interest. Will you tell me this, are the proposals that you 
make for reforming the law of maintenance independent 
of your proposals for reforming the law of divorce? — 
I would say, quite frankly, I should be much less happy 
about the proposals for the reform of the divorce law if 
one could not have a stricter enforcement of maintenance, 
in particular from the point of view of the children and 
the older woman. I feel both of those have a moral 
right to support and I believe myself it should he quite 
possible to find ways and means of securing that. 

43. That I follow, but supposing your proposals for 
reform of the law of divorce were not accepted by the 
Commission, do I take it that your proposals for the 
reform of the law of mainitenance would stii sitand? — 
I should have some reservations about that because, as I 
have tried to' indicate, I believe that the present law, not 
only as regards divorce but also as regards separation 
orders, has very serious elements of injustice in it, and if 
you do not remove those injustices then I think that you 
would be enhancing the injustice if you then took stricter 
measures for the payment of maintenance. 

44. But we would not be going outside your memo- 
randum, would we, if we were to consider your two pro- 
posals independently?'— You can of course consider them 
independently; I should be sorry if you should do so. 



45. I quite understand that There are tvvo points I 
would like to ask you, they are points of detail in regard 
to your maintenance proposals. You have a proposal 
that the husband might have a claim upon his wifes 
earnings if he had the custody of the children. Do you 
think that is a provision that, if it were brought into 
operation, many husbands would enforce?— I cannot say 
whether they would enforce it or not. I think that if I 
were in the position of a husband left with the care of 
young children, if my wife had shown lack of responsi- 
bility towards the family, I think I should feel I had 
every right to ask her to make some contribution towards 
the family for which she was jointly responsible. 

46. I quite see that the proposal is in line with sex 
equality. I was wondering whether in fact many husbands 
would have resort to such a provision? — I cannot see why 
not. 

47. There is just one other matter of detail, it is in 
regard to the question of the grievance that women feel 
when they realise that an allowance which is ordered 
to be paid to thorn by court order is subject to tax. That 
of course only applies in the case of payments above £2 
a week I think? — ^That I am not sure about. I under- 
stood from the Income Tax Commissioners, to whom 1 
wrote, that any person who was under a contractual 
obligation, or an obligation of the nature of a court order, 
to pay a certain amount was able to claim relief of tax 
upon it. 

48. That is a point we can clear u.p, but is it not the 
case that the court, in making orders for maintenance 
payments above £2, at least takes account of the tax that 
will be deducted?— That may be so, but the women who 
have written to me clearly were not aware of that. It 
was not made plain to them that the allowance was in 
fact subject to tax when paid to them and they have a 
certain amount of difficulty, I think, in recovering tax 
which is deducted. 

49. That wouid depend upon their total income? —It 
is not so much a matter of principle as a matter of 
procedure. 

50. These are matters of detail and I do not want to 
take up time with them. I see you estimate that there 
are at least 100,000 couples living apart, either under 
court orders or voluntary separation. That is your esti- 
mate? — ^That is just an estimate. No one is in a position 
to say, of course. As I pointed out, no one even knows 
the number of persons separated by court order. 

51. It might be a very much larger number? — It could 
be. 

52. I think I might put the case broadly against your 
proposals thus — first of all, your proposals would tend 
to weaken the respect for the marriage tie. That is the 
first broad objection, I think, and the second is that they 
might inflict injustice on an innocent party. The first 
point may be debatable, is that your view? — I should liave 
said definitely, because after all if one has a very large 
number of persons living outside the law as couples, some- 
times as married couples as far as their neighbours are 
concerned, that surely also weakens the respect for legal 
marriage, if persons are forced or believe themselves to 
be forced into that position. So I would have said your 
first point was very debatable indeed. 

53. I appreciate that may be a debatable point, there- 
fore I do not wish to debate it with you, but might we 
now come to the next point, namely, injustice to an inno- 
cent party. Would you consider at all, or have you con- 
sidered at all, giving any discretion to the court to refuse 
divorce where the innocent party had a religious objection 
to divorce? — I myself would prefer that such a discretion 
were not made, partly because, as the Chairman suggested 
early on in another connection, you would then have two 
types-of marriage. Supposing that that were in force, then 
I think it would have to be confined to marriages which 
took place in a religious institution. I think it would he 
grossly unfair to the other partner to have a civil register 
office marriage, and then at some later stage for one 
partner to the marriage to decide that he or she had 
religious scruples. If you gave such a discretion, I think 
you would have to confine it to mairiages entered into in 
a church or chapel, and if you then had a different basis 
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in law for dissolution of those anarnages, you would in 
fact be acting on the assumption that tiicrc was a dilloi-cnl 
kind of marriage being undertaken in church from one 
undertaken in a registry office. I think that would be a 
very strong objection to such a discretion. I think that 
if the Churches themselves wish to hav,e such a distinction, 
they could put forward their own case. ’I'hey miglU feel 
from the point of view of the interests of their niL'inbcrs 
they would prefer it. but iny own feeling is as far us the 
general public is concerned, or the Mouse of (ximmons, 
it would bo undesimbic. 

54. Do you not think that the phrase “ divorce ” is an 
unfortunate expression to apply to this type of dissolution 
of marriage you are proposing? 1 think it is. hecaiise I 
think that we have in mind through past liLslory the 
suggestion that in divorce some ollencc has been com- 
mitted. That being the basis in law. llicrel'ore there nnisl 
be an otlender, and then you have the conception of guilt 
and innocence, whereas in many tvf the ca.scs -not in all, 
but in many — that might be dealt with by the proposed 
procedure, they would be what 1 would call, lifty/lifly 
cases, in which there was deep incompatibility or diniciilty, 
but in which it would he improper to .say llial one pcr.son 
was entirely guilty and miolher person wa.s entirely 
innocent. 



55. That is undoubtedly the conception of the law except 
ill one case, as you know, the case of insanity. Would 
you have any objections, then, to providing simply for 
dissolution of the marriage, not call it a divorce, but dis- 
solution of the mtirriage? As far as 1 am concerned, 1 
should be perfectly agreeable to such a suggestion. 

56. That would be a happier solution, would it not, 
than to speak of innocent parties hoiiig divorced? -\ 
entirely agree. 



57. Of course, you dev realise that your Hill states. “A 
petition for divorce may he •presented to the court"? • 
That is so. Tt might possibly have been heller even at that 
stage to have tried to use dilfcrcnt phraseology and dilferent 
terms. 



58. You would have no objections to it? -Quite the 
contrary, I should very much prefer it. Might 1 add one 
sentence to that, because 1 can conceive of circumstances 
in which one might wi.sh to take action on grounds of a 
matrimonial oll'cncc, and in which one might wish to 
reserve the right. 

59. I am reserving that entirely, lljut would continue 
to be divorce in the ordinary acceptation of the term, 
but the other case you envisage would not be called 
divorce but a dissolution of ■the marriage? —1 think 1 am 
in perfect agreement with that. 



60. You were a.skcd something about reconciliation 
during the period of absence or separation. I gather 
you did give that matter some coii.sideraiion when you 
were framing your Bill. Do you think that if unsuccessful 
attempts at reconciliation were proved during the sovten 
years’ period, that that would be evidence for the view 
that the marriage hud broken down? -I should say 'it 
would be. 



61. And you would not bur attempts at reconciliation 
durmg the seven years’ period? Quite the contrary, One 
of the_ things that disturbed me in framing a Bill on 
these lines, which gave a doiinitc time limit as the basic 
ground for dissolution, wtui the fear that it might impede 
attempts at reconciliation. I would not have been happy, 
quite frankly, had the Bill pas.scd without there being 
some provision in it to make possible attempts at recon- 
ciliation, and to make it, I would hope, possible not to 
lengthen the total period if within it there had been certain 
attempts at ^conciliation. It would bo most unfortunate 
it one should do anything to impede such attempts, 

other point I would like to clear 
up. There was, I think, a suggestion that this Bili, if 
It became statute, might become u rich man's Act. 1 
whether you agree or do not agree 
With that? — I think that there Ls a certain danger, if one 
likes to put it that way, in so far as a poor man is not 
normally _m a position 'to support two families, but as I 
tried to indicate in replying to the Chairman, it might 
not always arise, particularly if one altered the basis 
01 ^ rnaintenance, If a woman was capable herself of 
earning, and had not the care of young children, you 



would not then be obliged to pay her wliat is sometimfis 
called “ a pension Jiir life ” J!i)ltowing perhaps a very 
short perioii of marriage. Equally, in ids second union 
the man miglit marry a woman wlio wa.s herself earning 
iiiul tlicy might have no children. It seems to me that 
one should not deprive pensons of the possibility of a 
second union simply because economic circumstances 
might he dillicull. It is ralhcr for them to meet the 
economic ciroimistanoes which arc imposed upon them, 
but I fed very strongly indeeil that any children of the 
lirsL marriage should he regarded as the linancial respon- 
sibility of their father and lie should not be allowed 
to cvacitf this responsibility. There are many luxuries 
poor persons are not able to afford. It is not strict 
justice, blit as long as there are disparities of income these 
dill'eretices are hound to arise. 

fi.T One recognises the misforlimics in that mutter but 
what was in my mind was this. Your Bill provides for 
women bringing aelions as well as men, and there would 
he very few cases where women hud complied with the 
two provisos you .set out in respect of maintaining their 
lni.sband,s? --'niere would he few cases but if a woman 
had been ordered by the court to contribute to the main- 
tenance of her children, and had not complied with 
those orders, she would be in precisely the same position 
as a man. 

64. Do these two provisos only apply to maintenance 
under agreement or court orders? — Yes, 

65. There would be many cases, would there not, of 
women who were not supporting their husbands from 
whom they had separated. I .should think myself that 
the vast majority of ca.scs of women who had left their 
luishiinds, and who wished to cli.s.solvc tlie marriage after 
seven yeans’ separution, would he case,s of women who 
were not supporting Llieir luisbands in any way, You arc 
not Miggusling that in lho.se cases the woman would be 
cut out from the remedy provided by your Bill?- -Not at 
all, because imle.ss they were under some obligulion then 
clearly they would not come under the provisions. The 
provi.sion.s were that if one were under some obligation 
which one had not observed, ithon consitlcralion of the 
case might at the discretion of the court be postpoued. 
If the woman were under some obligation, either by 
private deed or court order, a.s i.s suggested in my memo- 
randiim, then she would be ccjiiaily bound by this 
provision. 

66. And even in the case of a man the Bill gives a 
discretion to the court either to grant the remedy sought 
or to nefiisc it. Tt docs not make it obligatory on the 
court to refuse the remedy if the hiusbaml has not 
complied with the provisions for maintenance? — That is 
because there arc always circumstances which cannot be 
fore.secn and it seemed very much wiser to leave the 
court the very greatest discretion. 

67. I want to make it clear that the Bill docs give 
the court u complete discretion? — Yes. 

68. (Mr. Jii.slice Pearvi^: You suggested in answer to 
the Chairman that the asperities of the Bill could be 
Ics.sencd in respect of a wife by giving her more than 
the amount of maintenance .she would normally get in 
lexisling circimi-stanccs. I wondered liow exactly tiiat 
would work. II’ we take the average case, I suppose it 
would be fair to say, would it not, that there is not 
enough money to go round, resulting in some cases in 
lack of comfoi'L and in some ca.scs in real poverty and 
hardship? — I dislike ‘‘average” if I may say so. There 
is no “ average " case, there are so many particular cases. 
There are a number of cases in which it would be true. 

69. Woiiki it not be 'true in seventy or eighty per cent, 
of the cases, taking the economic situation of the popula- 
tion 'as it i.s? — That I do not wish to say. I do not think 
that one can generalise fruitfully. It depends so very much 
on circumstances, whether the wife herself is capable of 
earning or i.s not capable of earning. 

70. What I really wanted to ask you was this, arc you 
saying there would be, so to .spciik, some principle on 
which, if it came to a question of who was going to be 
uncomfortuble, or who was going to bo most uncomfort- 
able, preference would bo given to the finst wife who was 
having a decree made against her will? — I should have 
said that there should be the possibility of doing that, 
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again according to circumstances. If the wife had children 
to care for, O'T if she had been married for a very long 
period, then I feel there should be a definite understanding 
in the court. I believe that at the present time the court 
is not bound by rule as to the amount of maintenance, 
there is what one might call a working understanding 
which .generally guides the court. One should expect the 
court, if these principles were pronounced, to take into 
account such factors as the period of the marriage (if 
it had been a very long period this in itself of course 
would normally impair the earning qualities of the wife) 
or the fact that she had children to look after, but if, 
on the other hand, the marriage had subsisted for a very 
short period, and the woman was young and perfectly 
capable of looking after herself, then I feel there should 
be no lasting o.bligation on the man to support her 
indefinitely. 

71. I only ask you because you did say that it should 
be made up to the wife by her being given more than 
she would normally get as maintenance? — ^What she would 
normally get in present circumstances. 

72. The real crux of maintenance cases always lies, I 
suggest to you, in who is really going to have the most 
hardship or inconvenience. You are not suggesting that 
people who would be divorced under your Bill, if it were 
law, would have a different sort of treatment, or are you? 
—Within the discretion of the court, I should think pos- 
sibly they might. 

73. Yes, the question is how the court is going to use 
its discretion, but you think a wife who was divorced 
against her will under this Bill ought to be treated on a 
handsomer scale than the ordinary wife? — If the circum- 
stances warranted it. 

74 And of course if there were children by the second 
union it would be rather difficult?— Tlierc, I feel, the prin- 
ciple should be that if there were children by the first 
union, they should have the preference, if there was a 
question of one or the other being worse off. 

75. I iun not suggesting that it creates a different prO'blem 
from what you always get in a divorce case. I only wanted 
to know whether you thought that there should be a 
different scale for the wife under the Bill, or whether you 
would leave her the same as any other wife?— I would 
think that in practice there might be. I do not think it is 
anything one can lay down in legislation or should. Under 
the existing law eidier the wife is herself guilty, in which 
case the husband may not be bound to pay anything at 
all, or she may at least have taken a decision on her own 
for reasons of her own and she is prepared to dissolve the 
marriage. I think that should be taken into account in the 
other type of dissolution of marriage. 

76 (Mr. Flecker): I wanted to ask about the children 
of the first marriage. Have you .any idea for how 
long the preferential treatment they were to receive 
should continue? Would it be for their life, or, as in a 
number of the representations we have had, up to the 
age of sixteen?— As long as they would normally be 
regarded as dependent. 

77. I do not know that that helps me very much? — ^It 
would be sixteen if their full-time education ceased at 
sixteen and they began to earn. 

78. If they wished to go on to a technical college that 
would be a legitimate charge against the parent who asked 
for the divorce? — I think so. 

79. (Sir Frederick Burrows): In paragraph 9 of your 
memorandum you say, “I believe many men would 
welcome axitomatic deduction from wages ”. Is that simply 
your opinion or have you any evidence to that effect? — I 
have had some evidence in correspondence and in talking 
to personnel officers in factories, for example, but I 
would not pretend that I have made any widescale 
investigation into the matter. 

80. You have had no evidence from the trade unions 
that they would welcome automatic deductions from 
wages? — I have had no evidence, I have not sought it 

81. (Dr. Baird): You make the point in paragraph 2 
of your memorandum about the lack of knowledge as to 
the extent of the problem. I wondered if you had any 
advice to give the Commission as to how we could set 
aibomt coffleoting tlhe infonmation? — ^The only positive sug- 
gestion I can think of myself is that at least it should be an 



obligation to collect the statistics from the courts of 
summary jurisdiction. When I first became concerned 
wi& this matter in the House of Commons I wrote to ffie 
Home Secretary to a.sk him kindly to supply me with 
the figures of separation and maintenance orders then 
current throughout the country, and flie length of time 
for which they had been current He informed me that 
he was unable to provide any such information except 
for the metropolitan district. That, I think, is one obvious 
way in which one might help. Of course, where there 
have been private agreements I must confess I do not see 
how you could obtain information. The most one could 
do would be to question persons who are very closely in 
touch with people. They might give you some impression, 
that is the most they could do, of the number. I would 
say, for example, that I had several insurance agents who 
wrote to me. They know the conditions pretty -well in 
the families they visit regularly. I was also in touch 
with some officers of the Ministry of National Insurance, 
who also have as a rule a very good idea of the state of 
the families with which they deal. There are ways in 
which one can get an impression. I fail to see how you 
can obtain adequate statistical information on what is a 
private affair. (Chairmari) : I felt that myself, you might 
get statistics but whether they would be accurate . . . 
and you have felt that too. 

82. (Mrs. Allen): Going back to the question of 
deduction of maintenance from wages, in effect this would 
mean that the private affairs of the employees would 
become known to the employers. Do you consider that 
would be detrimental in any way to the employee? — ^I 
think one answer to that is that their affairs at the present 
time can become known to employers. It is open to the 
court to write to the employer and ask for a statement 
of wages, so that there is not necessarily privacy at the 
present time. And unless the person concerned asked that 
there should be deductions from wages it would apply 
only to those who had in fact fallen seriously into arrears 
and, in the judgment of the court, were blameworthy for 
having fallen into arrears, otherwise it is not suggested 
that there should be direct deduction from wages. So 
there would be some fairly strong element of blame 
attaching to the person concerned before such action 
would be taken, and as far as privacy is concerned, it is 
already open to the court to ask for information. 

83. (Mr. Young): You said that children of irregular 
unions should be legitimised, On the other hand, you 
thought that children of the first marriage should have a 
priority. That seems to me to be a little inconsistent. 
Assuming that children of a man are entitled to money 
under an estate not his own, would you be in- favour of 
the children of the first marriage getting it all, or of the 
children of the second union also succeeding to it? — I 
am afraid that I have not given any great thought to that 
matter. 

84. It is a very real problem. Assuming that a man 
has five children by his regular union and four by his 
irregular union, on the one hand the children of the 
marriage would each get one-ninth if your proposition 
is accepted, but if it should be rejected they would each 
get- one-fifth. Which side would you come down_ on? 
— My own personal inclination — I am not legally minded 
— is -that all children- should have a fair share. Af.ter all, 
the man might have had nine children by his first 
marriage. 

85. He did not. — do not think that from the children’s 
point of view it need matter very much. 

86. (Sheriff Walker) : Have you ever met any case of 
two spouses, each of whom -is willing to have the marriage 
dissolved and yet they complain that they cannot have it 
dissolved?— That arises in cases in which they have entered 
into an agreement to separate, Under the existing law 
that means that some matrimonial offence other than deser- 
tion has to be committed by one spouse or the other, 
and if they happen to be in positions where their employ- 
ment, for example, might be jeopardised if they com- 
mitted the kind of matrimonial offence which would be 
regarded as adequate, then they may feel that they cannot 
take action. It is particularly the case that persons who 
have entered into a separation agreement, which is in 
effect an agreement to dissolve the marriage, have found 
it impossible in their own circumstances to adopt the 
means. Quite frankly, I have had a number of letters 
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from persons who, apart from the adverse on their 

own professional or 'business status, say “ Why should I 
be compelled to commit a matrimonial offence which i 
have no wish to commit in order to obtain the dissolu- 
tion of this marriage on which both of us are agraed? 

87. I suppose that there will not be very many such 
cases?~There was a very considerable number prior to 
1938 and a number of these separation agreements are 
still binding. 

88. (Mr. Maddocks): I apologise for asking you a 
question because I am completely new and I have not 
even had an opportunity of reading your memorandum, 
but I want to follow up from the practical point of view 
questions asked by Mr, Justice iPearce. Do you realise 
that it is impossible to give the children preference, that 
they will not in fact get it, because no court— -I speak as 
a magistrate— no court can make a man pay if he will 
not? The only thing is to commit him to prison, then he 
loses his ‘job and the woman gets nothing. — That os 
one reason why I was extremely anxious that there should 
be other methods of obtaining payment than the man 
going to prison and wiping it out. 

89 I see that you are making a suggestion that the 
employer should deduct it but if a man will not pay he 
gives up his job ; you cannot make a man pay. You can 
only put him in prison. I had a man the other day 
earning £8 a week and because he did not like the order 
he threw up his job and went on national assistance.— 
That would apply equally to the second family. 

90 Your Bill applies to two families. I suggest that you 
cannot make the man pay?— If some of the injustices of 
the law were removed the man would be less unwilling 
to pay. 

91. (Chairman): Arising out of that, his natural in- 
clination would be to pay for the wife arid children of 
what I may call the second union? — I think that is so 
but that makes it all the more important that there should 
be adequate methods for obtaining the maintenance pay- 
ment for the first famfly. 

92. (Mr. Mace) : Following on that, have you made any 
enquiries to satisfy yourself whether an employer having 
had the onus put upon him to account to clerks of magis- 
trates or to some authoriy for deductions from a man’s 
wages might find this very onerous and therefore sack 
the man?— I think that could perhaps be really better 
answered by those who have experience in Scotland. It 
does so happen that my own private secretary was for 
some time engaged in a large industrial firm in Scotland 
and one of her duties in that firm was precisely to under- 
take this business of attachment of wages. It was a 
very large firm, they had a number of persons concerned, 
and it was accepted there as a matter of course. 

93. With no disastrous effect to those who came within 
it? — No, I understand not. 

94. You said that where there was an attempt at 
reconciliation it might lengthen the seven years. I did 
not quite understand (that. Assuming that the parties 
have been separated fca- five years and they attempt a 
reconciliation for three months and it fails, is it your view 
that the seven years would have to go on for a further 
three months ; in other words, that the period of the 
attempted reconciliation should not count as separation? — 
I should hope that would not be the case but it could 
be argued ather that it must be a period of seven years 
and three months or that you must start all over again a 
further period of seven years, which would be very long 
indeed. 

95. Which would you isay? — I .prefer that there should 
be no lerngthening of the period. 

96. Now a question which you may find difficult. I 
should like to know the minimum period you would 
support. You say -that you are not committed to seven 
years. Would you support six? — I think, if I might say 
so, I feel that is hardly a fair question, partly for this 
reason. My attitude towards the period would to some 
extent be conditioned by the other safeguards which 
might or might not be possible. 



97. Assuming that all the safeguards in your Bill were 
inserted?— ’I should have said myself that three years 
would 'be an absolute minimum and probably slightly 
I<«iger. If one has three years for desertion, for this kind 
of dissolution I should have said that a somewhat longer 
period, possibly four, would be desirable, 

98. (Mr. Lawrence): May I have your views upon 
one aspect of your Bill which has been brought to oui 
attention by others who .have written to us. It is this. 
The situation can arise under your Bill that a man or 
woman, can bring cohabitation to an end by committing 
a matrimonial offence — by desertion, by cruelty which 
makes it impossible for cohabitation to continue, or by an 
act or acts of adultery. Under y(3ur Bill, after there 
has been a separation for -tihe statutory .period of years, 
the apouse who by his or her own wrong -has brought 
cohabitation to an end can ithen apply to the court for 
a decree of dissolution at his or her own instance whether 
or not the wronged partner consen-ts .to that application. 
•That can arise under your Bill, can it not? — ^Ycs, It could 
arise. 

99. That means .that your Bill would enable a party to 
take advantage of bis or her own wrongdoing?— I ani^not 
quite clear -^at you mean by “-take advantage of” m 
those circumstances. 

100. By having 'brought about the separation on the 
basis of which the subsequent application for divcwce is 
made. You follow that?— You (mean in the sense that if 
a person committed one or other of these offences th(e 
offended partner might remove from the matrimonial 
home and thus bring about the separation. 

101. The offending .partner— I am sorry if I have not 
made it clear— the offending partner withdraws from co- 
habitation or brings cohabitation -to an end? — Yes. 

102. And (then after cohabitation has come to an end, 
and the parties have been separated for the statutory 
period, be it seven years or less, the 'party whose wrong- 
doing has brougbt cohabitation to an end can then under 
your Bill petition for divorce, wiiether or not the party 
against whom the off-ence has been committed consents? — 
That is so. 

103. That means— I am only just .putting to you what 
has been suggested by others — that means that a person 
who has committed a matrimonial wron§ can after the 
statutory period then take advantage of it to procure a 
divorce? — Yes, that is so. I know that has been brought 
u.p as an objection. It is the obverse of the innocent 
party. 

104. Do you think it would be in the public interest 
that the law should be so altered as to admit the possi- 
bility of the events which I have just mentioned to you? — 

I think so, for -this reason, that the present basis of the 
law is 'that one has to take into account particular acts, 
sometimes isolated acts, in the course of marriage. It is 
not the duity of the court to investigate the entire marriage 
relationship to see whether in fact possibly provocation 
to commit one of these offences 'arose. If one could be 
cer.tain that an all-wise and all-seeing court could say quite 
definitely (that the partner concerned was absolutely gurlty 
and the other partner was absolutely innocent, then I 
think that objection would 'have far greater validity, but 
where in fact one is basing one’s entire law on, for 
example, a single act of adultery or cruelty in the legal 
sense of the word, without going into or being able to go 
into the whole marriage relationship in detail, then I 
think a great deal of the force of that objection is removed. 

105. (Chairman): Thank you. You will bear in mind, 
as I said in my opening statement, that all these questions 
were directed to you merely for the sake of testing your 
views and not in any spirit of hostility, because the 
Commission is merely invesitigating the matter?— Am I 
allowed to mention, one other matter which has not been 
brought up by any question? 

106. Certainly, I invited you at the beginning and I 
invite you now to add anything you wish by way of 
supplement.— We have been discussing only income or 
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niatlcrs of inhcritiuico, but \ have mentioned in luy 
meinorundum, and X feel very strongly about it, the ques- 
tion of the matrimonial home. 1 know that i.s an extra- 
ordinarily dilTlciil't question legally 'but it is someHung 
which 1 think is of great importance in these matters, 
again both from the .point of view of the ciuidren and 
of the older woman, wlio are the two groups of persons 
who miuht be hardly dealt with olihcrwi.se. I hope very 
miicJr the Commission wall be irblo to lind some equitable 
way of dealing w.ith the matter of the matrimonial home. 

(The witm-ss 



[ think often with the older woman it is {he tear ol heiug 
deprived of lier home, as well as ol Imjincial mipixnt. 
which is often in her niimi when she wishes to take no 
proceedings, ami I certainly led us lar as cluldien are 
concerned, tlml the partner U'/en the cus ody ol I c 
children shouki have some prderential treatment^ in the 
question of the malrimoniai home. I hope llie ( ommis- 
sion may he able to lake that matler into account. 

(Chmimm)'. Tiiunk you. 
witiuirew.) 
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HIS OR HER SPOtlSK WHOM Itli OR SHIi 

I. Under the Deceased Wife’s Sister’s Marriage Act, 
1907. a .man may marry the si.stc-r of his wile wim has 
died: and under the Dcecascd Brothers Widows Mar- 
riage Aet, 1921, a woman may marry the brother ol hei 
husband who has died. But no person may marry the 
the sister or brolbcr of his or her .spcm.se whom he or 
she ha-s divorced, .so long as such divorced siwuse is 
living. This type of alliance is specihcally prohibited by 
Section 184 (I) of the Supremo Court of Jiulieulure 
(Consolidation) Act of 1925, as amended.^ 

Tlie point was noted by the Denning Committee 
on Procedure in Matrimonial Causes (Cmd. 7024) who 
reported (para. 86 (vi)). “A man is permitted to marry 
his deceased brother’s wife, but not his divorced brothers 
wife. It has been suggested that this iinutation .should 
no longer apply ”• The CommiUee, however, made no 
recommendation on this subject because, us they stated, 
it was outside their terms of reference. 

3. It may be added that the limitation does not apply 
in Scandinavia, and in certain of the United States of 
America. Furthermore, such a marriage is spccilicaliy 
permitted in New Zealand, a country markedly sinailar 
in outlook to our own. Section 27 of the New Zealand 
Divorce and Matrimonial Causes Act, 1920, reads as 
follows—” When a decree for divorce has been made abso- 
lute, but no sooner, it shall be lawful for the respeeUve 
pui'lies thereto to marry again as if the prior marriage 
had been dissolvctl by death 

4 In May, 1947. a Bill omtitlcd Ihe Stevenson Marriage 
Bill canre before the Personal Bills CommiUee oi the 
House of Lords, sitting under the Chiiipmanship oi the 
Earl of Drogheda. A Mrs. Stevenson had divorced her 
husband for adultery, and subsequently wishing to marry 
his brother was seeking to have the proposed \mion 
legalised. The Committee expressed full sympathy witli 
this case, but felt that matters should properly be righted 
by an amendment to the general law of the land, rather 
than by a Personal Bill. The views of the Government 
upon this question were accordingly sought in the House 
of Commons. The Attorney-Oenoral expressed sympathy 
•with those 'sullering from this limitation in the law, 
but stated that the matter was too controversial for 
His Majesty’s Government to tackle at that time. 

5 k appeared to those intei-ested in the aiatler tliat 
recourse would have to be had to a Private Member's 
Bill, and on 26th January, 1949, I accordingly presented 
such a Bill for its First Reading in the Plouse of Lords. 
The Bill (reference 72843) was debated oh the Motion 
for its Second Reading on 24th March, 1949 (OfTicial 
Report of the debate— House of Lords Official Report. 
Vol. 161, No. 54). 

6. The speakers in lihc debate were predominantly in 
favour of the Bill. The opposition came principally from 
the Episcopal Benches, but even these Benches were not 
united in their opposition. The Archbishop of Canter- 
bury, and the Bishop of London, were antagonistic, but 
the Bishop of Winchester thought there was much to be 
said for abolishing She limitation. The late Bishop of 
Truro (Dr. Hunkin) was prepared to support the Bill in 
debate, but was unfortunately prevented by illness from 
doing so. 

The Lord Chancellor advised the House to reject the 
Bill, not upon its merits or demerits, but on the political 
grounds 'that His Majesty’s Government could not accept 
a controversial Private M&nyber’s Bill originating in the 



BltOIIIMt OF 
.SI'DIISF; i.s I.lVTNli 



. During (he cmir.se of my investigaliiins into this 
Iter the rollowuig inform:ilion came to lighl : 



Unnor House. Upon Ihe advice of my political leaders 
1 accordingly withdrew iny Bill. With the exccplion o 
the Clerical newspapers, the Fress reaction lo my Bill 
was iilmosl completely favourahle. 

7. I . , 

malter Ihe following i 

(if) There are now upproximulely 400 emiples who 
would he able to marry if my Bill had become law. 
Their iiuibilily lo marry has clearly Icil lo much hard- 
ship, or irregular unions, ami illegitimacy. 

The Bill contains a proviso lo ensure Hint nothing 
in it .shall operate lo validate or aiillmrise a maniage 
•between a person who.so marriage has been judicially 
dissolved and a penson adultery with whom was gmiiiul, 
or one of the grounds, for the dissolution ol the mar- 
riage. Legally there is not nnieli to .support this pro- 
viso. which was inserted re;il!y in the iiope ol appeas- 
ing .some Clerical opposition, Tlie mimher of persons 
included in the mimher of 4t)0, wlip would, liave been 
caught by the provisu. was. aecording to inlormalioii 
avaiiaihlc to me. .surprisingly small. 

f/j) There was. before llie puhlicily attending this 
Bill drew atlenlioii to it, widespread ignorance of this 
limitation, and this, in my siihmision, was brought about 
by the amendment of Canon 99 adopted 'by ('onvocii- 
tion in 1946. This, uiising from the Deceased Wile'.s 
Sister's Marriage Act, 19117. rcmoveil from the Tables 
of Ailinily in the Prayer Book the prohibition again.sl 
11 man marrying his sisler-in-law ami n'lr mm 
Many people, unmiiulful of the Church's over-riding 
disapproval of the re-marriage of diyorceil persons, think 
lluiL Ihe prohibition no longer applies eititor lo ilivorccd 
or dccca.setl wife’s sisters. .Several instances came lo 
light of imiuwriil {.we Qiie.slknni 139 to 141), though 
innocenl marriages. Registrars always ask wlieliier the 
parties to he married are within the proliihiled degrees 
of ailinily. hut several eases came lo my knowledge 
where couples in all innoeeiiee did not realise that they 
were in fact within the prohibited ilegrees. 

8. The chief grounds of opimsiliou lo my Bill were, 
of coui'MO. those voiced by the Archbishop of C'lmicrbiii'y 
•—to whose speech I would I’espectfully refer the Com- 
mission. He maintained that the removal of tliis limita- 
tion would introduce into family life an tmdesiralde sexual 
|nclution.s!iip betwiecn a luishuind and ’his sislcr-in-(law. 
This Ls a matter of opinion hut in several caac.s known 
to me it appeared the husband had cynically .seduced Ins 
aistcr-in-law secure in the knowledge -of Ihc fact 'Uiut he 
could not be forced into marrying her if he .should be 
found out. 

9. In any case the sexual clemciM. I would .submit, has 
little to do wilh the limitation, and it is submitted that 
the Bill would nut change the sexual position at all. 
It is impossible to compidc how many men would make 
advances to their sislers-iii-law because they could 
ultimately marry them, but who arc rcslraineil from 
irrvaking such advances by the existing .slate of the law. 

What it i.s po.ssi'ble to com|Hito i.s tiuil a large body 
of opinion thinks the law as it now stands is hursli, 
illogioal, n«d causing 'unnecessary hardship, r'lirther, 
I have been unable to lind any evidence, eitlier in 
America, or Scandinavia, or New Zcaliiiul, that the cxi.sl- 
cncc of a more liberal attitude has rcsuUcd in any social 
ill. 
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10. Early in 1941, a junior N.C.O. in my Regiment 
married an English girl in Cairo. When Rommel attacked 
the Delta, she, with many other English women, was 
evacuated to the Cape, where a child was bom to them. 
Eventually she found her way back to England, and went 
to live with her sister in Aberdeen, taking the child with 
her. After a while she began to associate with a Polish 
Air Force officer, a^nd eventually went to live with him, 
leaving the child with the sister. Despite everything which 
the sister and the Army authorities could do she remained 
adamant, and divorce proceedings were initiated. The 
N.C.O. eventually returned to England to tidy up his 
affairs when his decree was made absolute. Naturally 
he went to Scotland to see his sister-in-law, whom he had 
never previously met, and in order to collect his child. 
He then learnt that his ex-wife had married her Pole. 
Not unnaturally he took kindly to the sister-in-law who 
had mothered the child, fell in love with her, and they 
decided to marry. They then discovered that they could 



noit do so. The adulterous wife was, however, living 
happily with her Pole, My N.C.O. and his sister-in-law, 
who were both perfectly innocent, and obviously a suit- 
able couple to marry, are now living in what is technically 
known as “ sin 

11. It is the hardship and illogicality of the numerous 
cases such as this that prompted me, with all respect, to 
submit to tlie Royal Commission these arguments for a 
reform of the existing law. 

12. I would conclude by pointing out that my pro- 
posals envisage no new grounds for divorce. My Bill 
was a Marriage (Enabling) Bill, and not a Divorce (En- 
abling) Bill. The number of persons who would seek 
divorce if my Bill became law must be infinitesimal. 
The number of couples, one of whom has already been 
married, and who would be able to marry again, may 
be surprisingly large. 

{Dated \lth December, 1951.) 



EXAMINATION OF WITNESS 

{LORD MANCROFT, T.D., M.A.; called and examined) 



107. (Chairman): You have introduced a Bill into the 
House of Lords which you describe with admirable 
brevity, if 1 may say so, in your speech thus : — 

“The purpose of my Bill is to enable the man who 
•has divorced his wife to marry her sister or, the other 
way round, for a woman who has divorced her hus- 
band to marry his brother.” 

Now, the short effect of your Bill — correct me if I do not 
state it rightly — is this: first of all, you make it lawful, 
as you have said, for a man to marry his divorced wife’s 
sister and for a woman to marry her divorced husband’s 
brother. Secondly, you have a proviw that shall not 
allow a marriage where a man has committed adultery 
with his wife’s sister? — {Lord Mancroft): On the ques- 
tion of the proviso,' I must admit straight away that 
I have no great ent’husiasm for it. The proviso was 
inserted in a rather cowardly way with the .hope of 
appeasing ecclesiastical opposition, but the Archbishop 
made it perfectly clear to me across the floor of the 
House that he was in no way impressed by my proviso : 
and, indeed, it was the unanimous desire of the suppor- 
ters of the Bill that the proviso should be taken out, 
and Lord Schuster said in his speech that if I did not 
do it he would move an amendment to remove the pro- 
viso at the Committee Stage. Therefore, as I say, I have 
no great enthusiasm for it, 

108. So on the Bill as you recommend it now, it would 
be possible for a man to commit adultery with his sister- 
in-law, for his wife to divorce him for that adultery, and 
for him to marry the sister-in-law? — ^That would be one 
of the results of the Bill, yes. 

109. That is stating it rather baldly, but that is one of 
the results? — That would be one of the results. 

110. There is one other thing I should have mentioned, 
there is provision in the Bill, putting it shortly, ffiat 
clergymen should not be compelled to celebrate such 
marriages? — That is so. 

111. That you regard as a feature which should be 
retained? — I think it should be. 

112. Then your Bill, as we know, was debated in the 
House of Lords but was withdrawn by leave for the 
reasons set out in paragraph 6 of your memorandum? — 
Yes, if I may emphasise that point. The Bill was with- 
drawn, and I have been rather attacked upon this by 
correspondents, who accused me of cowardice in with- 
drawing the Bill in view of the fact that I received so 
much overwhelming support for it in the House and the 
country. It was withdrawn for purely political reasons, 
because the Lord Chancellor pointed out he himself would 
be in a very difficult position if he gave acceptance to a 
highly controversial Bill in the Upper House when he 
would not give such facilities in the House of Commons. 
That seemed to me politically a valid point and, on the 
encouragement of my political leaders, I withdrew the 
Bill, but not because it did not receive adequate support 
in the House of Lords. 

113. I did not know you had been accused of cowardice, 
but if so, I realise the accusation is completley unfounded. 
You point out in your memoranduni that the present 
law against marrying one’s divorced ^wife’s aster does not 



apply in Scandinavia and in certain of the United States, 
and it is specifically permitted in New Zealand. — ^That is 
so, it has -been for over thirty years. 

114. You also point out ‘in the concluding paragraph 
of your memorandum that you are not putting forward 
any new ground for divorce ; on the contrary, your Bill is 
a Marriage (Enabling) Bill and, not a Divorce (Enabling) 
BiU. Slow, before I ask any further questions, is there' 
lanything you would like t? 0 ' add to the exiplanatory 
memorandum to your Bill and your memorandum to the 
Commission, both of which we have read with care? — 
You yourself, 1 am grateful to say, have emphasised the 
New Zealand point I would otherwise have made. As Mrs. 
White said in her evidence just now, New Zealand is a 
country which is bo very closely akin to us sooially ari’cl 
politically that their parallel is .an interesting one. They 
have had this law for thirty years aqd I have made 
as detailed an enquiry as I can, both from lawyers and 
officials in the Church in New Zealand and social 
workers, and I can find that it has brought no social 
ill ; in fact, it has almost passed unnoticed. Moat of 
the .people I enquired of in New Zealand were amazed 
to find it was not the law in England, as indeed have 
been the vast majority of the 400 couples to whom I refer 
in my memorandum. Nearly ell of them told me that 
before my Bill produced publicity for this matter, 
they had no knowledge of this embargo until they actually 
got as far as the registrar’s office. On four unfortunate 
•occasions ithey got throu^ the registrar’s office and 
were married before they discovered they had in point 
of fact com.milted bigamy (sec Questions 139 to 141). If 
the names are not the same the registrar merely asks 
the question “ Are you within the prohibited degrees of 
affinity?” and the couple may not realise it ds .a prohibited 
degree. 

115. I would like to put to you the views of the Arch- 
bishop of Canterbury who was your principal, in fact, 
almost your only opponent in the House of Lords. — The 
Bishop of London, too. 

116. I am going to quote from his memorandum to 
the Commission because I am sure he puts the objections 
far better than I can put them to you. Have you seen 
his memorandum to the Commission? — I have not seen 
his memorandum. 

117. I will read out portions of it. I think that is the 
best way of putting the opposite point of view to you. 
The Archbishop begins by pointing out the law on the 
subject and then refers to your proposal and he continues 
as follows — I will read it and then intite your comments 
on it : — 

“ We believe that any proposals to revoke the existing 
law and to legalise such marriages should be rejected. 
The family is and ought to be a secure, stable unit 
from which is excluded by universal custom any sex 
interest between its members. The person who is 
introduced by marriage into a family adopts as his or 
her ovm the brothers and sisters of the other partner 
in marriage. It is supremely important for the stability 
of the family unit and for the protection of its members 
from indulging in unlicensed thoughts or desires that 
there should be the strongest possible barrier against 
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any thought or possibility of marriage with the brothers 
or sisters of a partner. The proposal hitherto has been 
for marriage with a divorced wife's sister or divorced 
husband’s brother ; but thei*c would be no ground for 
excluding marriage with nieces or nephews of^ tlie 
divorced partner, and thus extending the area within 
which complications could arise.” 

I will read the whole of it before 1 ask you to reply ; 
it is not very long. 



118 I think you make the point that if there Juts been 
a divorce, if the wife has proved unfaUhrul, very olten 
the natural person to look alter the children, if is a 
friend of t)ie husband, would be the sister-m-lawi — I hat 
obviously was frequently so during the war, when bombs 
had broken up a home and families had gone in togetiicr ; 
the man was away at the war and a great many ol the 
cases I 'have hwestigateti have been cases of the wiles 
sister looking after the children of her brother-in-iaw. 



“ Death is one thing ; it is not likely one partner 
would actively desire the death of the other partner ; 
still less that he or she would seek to cause death. It 
death comes, it is ah extra and it brings a release from 
the formerly existing sitiiatiori. The partner thus 
released may legitimately and without any threat to the 
family stability and in accordance with the Church s 
canon law seek to marry the deceased partner s brother 
or sister. 



The ending of a marriage by divorce is an altotUhci 
aifferent matter. It is not a natural event like dea h, 
but an unnatural and artificially caused event. 1 can 
be planned for and brought about. Ihe possibility ol 
marrying a divorced partner’s brother or sister casts a 
terrible shadow .backwards. Thc‘.tnanglo ol 
is taken into the circle of the family. Allections in 
danger of being attached to the brothcr-in-law or .sister- 
indaw are no longer suppressed as improper and in- 
capable of fulfilment. A divorce is always a possibility 
and the allections, being capable ol. iuHilmeivt, may 
cease to be regarded as altogether improper and may 
be allowed to develop instead of being suppressed. 



All this is a special danger today in those many cases 
where a married couple is living with ‘ in-laws . 
the remote possibility of being able to marry an in- 
law ’ brother or sister, nephew or niece by bringing 
about a divorce might be enough to create suspicions 
and uneasiness and to jeopardise a marriage, especially 
under the unnatural strains caused when young married 
couples have to live in the home of an ‘ in-law ’. 



That is a summary of the Archbishop’s objections and I 
invite you to reply to them. — My Lord Chairman, the 
Archbishop is concentrating, of course, entirely on the case 
of family relationship which exists before the divorce. 
In a very large number of cases I have investigated, and 
1 quote as typical a one as 1 can name in my memorandum, 
the parties desiring to marry did not know each other 
and therefore had no chance of committing adultery before 
the divorce took place. That, I imagine, is only a co- 
incidence and no conclusion can be drawn from these 
figures. When the Archbishop says that no unlicensed 
thoughts ought to come into the family circle, one would 
of course readily agree with Jiim. but you cannot keep 
the unlicensed thoughts out merely by making it im- 
possible for the husband to marry the sister-in-law. He 
can still seduce her, he can still live with her, and the 
unlicensed thoughts are, in iny respectful opinion, not 
related to the problem at all. If a man is sufficient black- 
guard to seduce iris sister-in-law while still married to his 
wife, the fact that he cannot eventiuvHy marry her is not 
necessarily going to prevent him from seducing her. In- 
ideed, I have quite a number of cases which I have 
investigated, in which one is drawn to the conclusion— 
though one cannot say it as a positive fact— that the 
man— one does not want to appear to be cynical — seduced 
his sister-in-law secure in the knowledge that he could 
never be made to marry her. Tt cuts both ways. That 
is a point upon which I have tried to get the Archbishop’s 
agreement and not been wholly successful in the past. 
There is a strong point in the Archbishop’s desire not to 
have any suspicion or fear introduced into the family 
circle. One could not help but agree wholeheartedly with 
that. I would only suggest, in conclusion, that the fear 
must be there if the sexual element is there, be it linked 
eventually to a second marriage or not. The wife who 
has an attractive sister must always have at the back of 
her mind, unless she has the greatest possible faith and 
confidence in her husband, that there is risk of an 
attraction between the two. I would have thought the 
reduction of that fear in her mind cannot be influenced 
by the fact that they may commit adultery or may 
eventually marry. The sexual element is there ; the un- 
licen.sed thought is there in either case. 



119. TIuit 1 think you pul forward as a strong argu- 
ment in favour of your Bill. I only mention U because 
I think it played a promineiil pari in your reasons lor 
bringing it forward'} —It was aeUially the case of a 
soldier in my own, reginienl which lii'st gave mo an 
interest in this mutter. I iiave set that case out in detail 
in my memorandum hecause I thought it was such a 
good example of the evil I was trying to put right. 

120. 1 had intended to put to you the Archbishop’s 
views upon the proviso where the sister-in-law was the 
other party to the adultery, but as you say yourself you 
do not like the proviso perhaps I )uid belter leave it at 
that? 1 am now going buck to the Bill, and the whole 
iBill without the proviso, if I may. I did not like the 
proviso in the first place and f was prevailed upon rather 
against my will to put it in. T think it is illogical and it is 
not helpful lo put it in. 

iChuinnan)-. Those, I think, are all the questions I 
wish to ask you. 

121. (Mr. You say that this is an enabling Bill 

for marriage. Do you not think it miphl conceivably 
increase the desire for divorce? Conceivably, ye.s, lull 
only remotely. 'I think. The grounds for the divorce 
are there, that is, the aduUery. the matrimonial oiFcncc 
is there, whether the husband can or cannot marry his 
sister-in-law. 

122. You do not Ihink that possibly the adnltory mi^ht 
be commiilted with a view to divorce? • 'rhat is conceiv- 
ably so. 

123. And might not he committed . . .? But tlie 
adultery would still be com-millcd, whether my Bill goes 
through or not. That will not inlluence the aduUory. 

124. You think not. Do you not think that possibly 
some .people might decide not to commit iidultcry if they 
wore not allowed to maiTy? That may concoivably he 
so. It is imiKWsible ito •form an opinion upon that except 
by asking. Conversely, I am quite convinced adultery 
has taken place on mimertuis occasions because the 
'hiisbanif is secure in the knowledge that he cannot marry 
his aister-in-j'iiw. 

125. Have you proof of -that? — Yes, 1 think you cun 
have no..proof of ithe opposite, you could not ask a couple 
that, The other question you could ask. and I am quite 
certain it is so. 

12(5. (Mr. Younfi): You mentioned that tins limltailion 
on marriage dots not apply in .Scandinavia, the United 
States . . Sonic of the United States, 

127. Or Now Zealand. Have you known of anyone 
going to any of tho.se places so as to be able to get 
married? — 1 have not known of imyonc going there, luiL I 
have ccm.siderahlc correspondence from people asking me 
to apply ifcir the necessary ifacilities to get them there. I 
refuse to not as an agency for itliiit purpose, hut there were 
numerous enquirias ■when I made the information public 
on the Second Reading of the Bill. 

128. I have known of it being done in another connec- 
tion many, many years ago, 1 wondered if you had found 
it in this connection? — T have come across cases of people 
who are making plans so to do. 

129. And they can go tiierc to be married? - -1 htive not 
got the facts at my fi,rvgertips. I think it riglit to say that 
all ithose cou-ntrics would -require you to have resided 
there -before approaching the divorce court. 

130. I think that it would depend which country you 
went to? — I should think so. 

131. (Sheriff Walker): I gather that in Entrland it is 
not incest for a man to have intercourse with his wifc’.s 
sister? — ^That is so. 
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132. Is there anything to be said for the view that the 
purity of the family is protected by the law of incest — 
would you accept that as a view of the law? — No, I would 
not accept jthat, I am afraid. 

133. Would you accept the view that the Jaw of incest 
and the law of the forbidden degrees of affinity ought 
to coincide? — ithink. that our conception of the whole 
of the laws of affinity and incest and kindred subjects has 
moved so sharply away from the old biblical definition as 
to make that a very difficult question to answer. I went 
into it fairly carefully at the time, but not being a bibiioal 
scholar I found some difficulty. I found in 'many biblical 
treatises that even the old law of Leviticus concerning 
incest was open to question by divines and scholars many 
years ago, and may not mean what at first sight it appears 
to the reader to mean ; but fortunately it did not come 
into my Bill and I dropped it as being above my station. 

134. What struck me in listening to you was that it was 
raiher anomalous that a man could not marry his divorced 
wife’s sister but he could lawfully live with her without 
committing an offence? — ^He can lawfully live with her 
without committing an offence, and I cannot see why the 
incestuous element comes in any more .than in m'arrying 
one’s deceased wife’s sister. I can appreciate the Arch- 
bishop’s point about the stability of the family but it is no 
longer .from the Church’s point of view a matter of incest 
to marry one’s divorced wife’s sister, and I cannot see the 
difference religiously in marrying one’s deceased wife’s 
sister and in marrying one’s divorced wife’s sister. 

135. Then I see that your Bill was not intended to apply 
to Northern Ireland?— It was not to apply to Northern 
Ireland ; I was drafting it on the parallel of preceding 
Bills. I was taking one hurdle at a time. 

136. Then I take it the Archbishop was your main 
opponent? — ^I do not remember much ecclesiastical opposi- 
tion from Scotland. 

137. I wondered if there was any ecclesiastical opposi- 
tion from Scotland? — There was ino,t any that I can 
remember. 

138. (Chairman) •. There was centainly none from Scot- 
land in the House of Lords? — ^There was not, certainly. 

139. (Lord Keith) : I think you made a slight slip both 
in your evidence and in your memorandum. Perhaps you 



would like to correct it just for accuracy. You talk about 
a “ bigamous marriage ”, but if a man marries his divorced 
wife’s sister, that is not a bigamous marriage. It may be 
imlawful, but it could not be bigamous, could it? — Perhaps 
I am using loose terminology. What I mean is that he has 
gone through a form of marriage and has left the 
ceremony with marriage lines, in innocence having juarried 
a woman he is not entitled to marry. 

140. And to whom he is not married? — And there- 
fore not a bigamous marriage, but to all intents and 
purposes he believes himself legally married, and in point 
of fact he cannot be. 

141. I thought you might like to take out the word 
“bigamous” and put in the word “unlawful”? — It is 
not bigamous, it is unlawful ; I beg your pardon. 

142. There are just two short questions I should like 
to ask you. Where there are children of the first marriage, 
do you think that they would be happier with an aunt 
whom the divorced husband or divorcing husband 
marries, than with a stranger? — 1 do clearly, particu- 
larly if that aunt has been their foster-mother, as is so 
often the case. 

143. So there is a point there in your favour, from the 
welfare of the children? — That is the reason why so' many 
of these marriages would be brought about, because of 
the desire of the father to marry the woman who has 
been mothering his children. 

144. A practical point against the proposal occurs to 
me to be this ; that after the divorce, if the husband 
married his divorced wife’s sister, there might be a possi- 
bility of estrangement between the two sisters? — 1 sihould 
have thought that they would not have been the greatest 
of friends for some time. 

145. That is no objection in your view to the proposals 
in your Bill? — I should not have thought that they would 
have been very good friends for a long time before the 
divorce took place ; and if the divorce never took place 
I cannot imagine a wife being on the greatest terms of 
amity with her husband’s mistress, though • she happened 
to be her sister at the same time. 

146. There would be estrangement in any case whether 
a regular marriage or an irregular union? — I think that 
there would be a certain amount in either case. 



(The witness withdrew.) 
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I am venturing to enclose a copy of a paper which, at 
the invitation of a joint committee of the Bar Council and 
the Law Society, I delivered at the Anglo-French Legal 
Conference in Paris in 1949. I do so because it occurred 
to me that a short and relatively non-teclmical summary 
might be of value to those of yoiir members who have no 
previous acquaintance with the subject. I have inserted 
a few minor corrections to bring it up to date. 

Should the Commission wish for clarification of any 
points I shall be happy to elaborate in oral evidence. My 
sole concern, however, is that the members should appre- 
ciate the present position and, in particular, understand 
the degrading farce in which the parties to so many un- 
defended divorces find themselves playing a part and in 
which their lawyers are compelled to participate. The 
sort of thing that occurs is explained in paragraphs 19 
and 20 of my paper. Since there often seems to be some- 
thing approaching a conspiracy of silence about these 
matters, and since their existence was questioned in a 
recent debate in the House of Lords, I 'think it right to 
point out that my paper was read to a distinguished 
audience in which both branches of the legal profession 
were represented — including the then President and several 
members of the Council of the Law Society. In the result- 
ing-discussion no one suggested that my account of what 
normally occurs was not a wholly accurate description of 
the usual type of undefended case. Indeed, the main con- 
clusion reached in the discussion was that although neither 
England nor France officially recognises divorce by con- 
sent, in fact there is never any difficulty in obtaining a 
divorce in either country if the parties are in agreement. 



The only point on which opinions may differ is as to 
the proportion of divorces which may be regarded as 
collusive or based on bogus grounds. Among the upper- 
income groups I would say that it is well over half the 
total of undefended cases, although among the poorer 
classes, whose cases are handled under the Legal Aid 
Scheme, it seems to be considerably lower. It has also 
been suggested that the increased proportion of divorces 
on the ground of desertion (as opposed to adultery) shows 
that the proportion of collusive and bogus cases is falling. 
This I doubt. There are more ways of deceiving the 
court than by a hotel bill, and every practitioner knows 
that what is in fact a separation by mutual agreement can 
be given a sufficient semblance of desertion by an adroitly 
worded letter. 

But whatever the proportion, there is no doubt that 
many divorces are now granted where there are no true 
grounds, and that provided the .parties are in agreement 
there is never the slightest difficulty in obtaining a 
dissolution. 

This state of affairs has two consequences : — 

(1) It enables the party who is the less anxious for 
a divorce to hold up to ransom the other who is eager 
to obtain one, and thus to extort unduly favourable 
financial arrangements from him. 

(2) It involves the parties often in the degrading 
business of actual or pretended adultery and always in 
deceiving the courl^ it forces the lawyers to be un- 
willing participants in a travesty of justice and it brings 
the whole administration of the law into disrepute. 
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I regret that I am unable to suggest any wholly satis- 
factory remedy. Indeed, I doubt whether there is any 
remedy beyond either abolishing divorce altogether or 
openly introducing divorce by consent and divorce based on 
a period of separation in the absence of consent Speak- 
ing for myself I would not greatly care which alternative 
were adopted, since I doubt whether the possibility of 
divorce either materially increases or dimishes the sum 
total of human happiness. But the former is obviously 
outside the realm of practical politics, and the latt^ 
therefo-re seems to me to be the only solution. This 
would not, in fact, make divorce much easier than it is 
at present ; in the main it would merely allow the parties 
to do openly what they now do clandestinely. To allow 
divorce based on (say) seven years’ separation, would, it is 



true, be a slight extension of the present grounds but 
one which seems to me to be unobjectionable and essential 
if blackmail of the type referred to above is to be avoided. 
When the parties have been apart for seven years and the 
court is satisfied that there is no possibility of a recon- 
ciliation, to talk about preserving “ the sanctity of 
marriage ” appears to me to be casuistry. Moreover, the 
principle of Ohe extension has already been conceded in 
Section 8 of the Matrimonial Causes Act, 1937. This 
ground alone, without allowing divorce by consent, might 
be some palliative but unless the period were reduced 
to something much less than seven years I cannot think 
that many couples who wanted a divorce would wait rather 
then engage in the present practice of deception. 

[Dated 18f/j September. 1951.) 



Paper delivered by Professor L. C. B. Gower, LL.M., at 

the Anglo-French Legal Conference in Paris in 1949 

[Note • Those parts of the paper -which deal only with the state of the law as it stood at that time and which 

may be found in any standard hook of reference have been omitted.] 



5. . . . jurisdiction to dissolve or annul marriages (to 
which, in the main, our discussion will be limited) is 
exercised only by the High Court although its sittings 
now take place throu^iout the country. But an important 
jurisdiction in matrimonial cases is also exercised by local 
magistrates’ courts which, in particular, can grant separa- 
tion and maintenance orders on grounds generally similar 
to (although by no means identical with) those for divorce 
and can also make orders for the custody of children. 
But the maximum financial award which such courts 
could make was only £2 per week for the wife and £1 per 
week in respect of each child. These limits were obvi- 
ously wholly inadequate under modern conditions and 
the Denning Committee recommended that they should 
be extended, which has now been done.(-) A valuable 
feature of these courts is that they have attached to them 
probation officers who are trained in social welfare and 
who are often useful in effecting reconciliations. The 
Denning Committee recommended that similar officials 
should be attached to the High Court and it is uncToiiblediy 
a weakness in our present arrangemen'ts that more is done 
to smooth the separation of husband and wife than to 
keep or bring them together. 

6. * * * Restitution of conjugal rights is 

virtually obsolete but suits for judicial separation are still 
met with. They can only be granted on the same grounds 
as those on which a divorce could be obtained and they 
are therefore uncommon and lare used mainly where the 
petitioner has religious or other objections to divorce or 
where the marriage breaks up before it has lasted three 
years so that no divorce is immediately obtainable. The 
Denning Committee recommended that the court should 
have power to entertain an independent application by the 
wife for maintenance, and, as effect has now been given 
to this recommendation, (=) judicial separations will doubt- 
less become rarer still ; it is generally felt that a remedy 
which leaves wives without husbands and husbands with- 
out wives is socially undesirable and that the court should 
at least be given power to grant dissolution if it considers 
that the more appropriate remedy. 



8. The Matrimonial Causes Act, 1937 (now Matrimonial 
Causes Act, 1950, Section 8), declared that a marriage 
should also be voidable on the following grounds; — 

(fl) Failure to consummate the marriage owing to the 
wilful refusal of the respondent. 

(b) Mental deficiency or epilepsy on the part of either 
party at the time of the marriage. 

(c) Respondent’s venereal disease in a communicable 
form at the time of the marriage, and 

(d) Respondent’s pregnancy by some other man at 
the time of the marriage. 



(*) The Man-ied Women’s (Maintenance) Act, 1949, incre^d 
the limits to £5 per week for the wife and 30s. per week for each 
child. 

(S) By the Law Reform (Miscellaneous Provisions) Act, 1949, 
now Matrimonial Causes Act, 1950, Section 23. 



9. Petitions can only be instituted on the grounds (b), 
ic) and id) if the petitioner was ignorant of the facts at 
the time of the marriage, if intercourse with the consent 
of the petitioner has not taken place since discovery and 
if proceedings are instituted within a year of the marriage. 

10. It will be observed that these qualifications do not 
apply to case (a) aud that this is a highly anomalous 
ground for nullity since it depends not on facts existing at 
the time of the marriage but upon subsequent conduct. 
Recent cases have shown the queer results that it may 
have. In one('‘) a widow was entitled under her husband's 
will to an interest during widowhood. She re-married and 
her interest therefore ceased. Some years later the second 
marriage was annulled on the ground of non-consumma- 
tion and the court held that she remained entitled to her 
interest throughout. In the light of such decisions the 
view is widely held that incapacity and refusal to con- 
summate should be grounds for divorce and not nullity. 



13. In so far as English divorce jurisdiction can be 
said to be based on any dearly defined principle, it is 
that the respondent must have committed an offence 
against -the petitioner, i.e. the respondent must be guilty 
and the petitioner (comparatively) innocent. We do not 
hilly recognise the principle that the court intervenes 
essentially in the public interest, a principle recently carried 
to its logical conclusion by the new Soviet Divorce Law, 
which enables the court to grant a divorce wherever it 
thinks fit and prescribes no definite grounds at all. Nor, 
on the other hand, do we regard marriage as essentially 
a private contract between the parties which can be dis- 
solved 'by mutual consent ; on the contrary, mutual con- 
sent far from being grounds for divorce normally prevents 
its being obtained notwithstanding that other grounds 
exist. We are in fact halfway between the older view that 
marriage is a life-long sacrament and the more modern 
one that it is a contract giving rise .to a status in the. 
preservation and encouragement of which the public 
interest is vitally concerned. 



IS. The absolute bars are three in number, collusion, 
connivance and condonation. Collusion is a bar whatever 
the grounds of the petition and consists of the presenta- 
tion of the petition by agreement between the parties. 
The collusive agreement may amount to a conspiracy 
to present a false case to the court, but it need not go as 
far as this ; an agreement that one shall commit a matri- 
monial offence so as to enable the other to petition, or 
an agreement to petition or not defend in consideration 
of a money payment, will suffice. On the other hand, a 
■mere agreement to smooth the asperities of litigation by 
supplying evidence of existing adultery will not be collu- 
sion. If there is an agreement that one party shall com- 
mit adultery this will not only be collusion but also con- 
nivance, the intentional, concurrence in the other party’s 
adultery, which is independently an absolute bar to a 

(^) Re Dewhirst (1945^ 1 All E.R. 147. 
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petition on this ground. Finally, there is the absolute 
bur of condonation, the forgiveness of adultery or cruelly 
conditionally upon the same or any other matrimonial 
oll'ence not occurring in the future. Something more than 
mere forgiveness must be shown ; the erring spouse imist 
be fully restored to his or her former position, but if any 
further matrimonial odence is committed the condoned 
offence is revived and a petition can be founded upon it. 
The practical importance of this rule of revival is that 
desertion will revive a condoned odence even although 
the period of desertion is loo short to be an independent 
ground for divorce, If therefore a wife confesses adultery 
and the husband afterwards has sexual intercourse with 
her (which Is conclusive evidence of condonation) hut .she 
then deserts him, he can immediately petition on the 
grounds of the revived adultery and can claim damages 
and costs against her paramour even although’ he had 
nothing to do with the desertion. • 

19. It need hardly be said that it is these absolute bars 
which cause the gravest difficulty and embarrassment to 
the parties and their legal advisers. Every English lawyer 
knows that what happens in the typical divorce case is 
.something on the following lines : the husband and wife 
have tried to make a success of the marriage but have 
found it impossible and breaking point is reached at last, 
They .probably have a frank discussion as a result of 
which the husband leaves and promises to supply his wife 
with evidence for a divorce, He finds a lady who is 
willing and takes her to a hotel where they occupy a 
double room.f'') Adultery may or may not take place 
(if she is truly the lady of Ills choice it probably will, if 
a chance acquaintance probably not) but the court cannot 
"look underneath the bed clothes” and adultery will 
appear to have taken place. He then writes to his wife 
a pathetic letter indicating that he has fallen in love with 
another woman who he believes will make him happy and 
he encloses the hotel bill in case .she decides to take any 
action. The wife consults her solicitor, tells him a discreet 
version of the story carefully avoiding any mention of 
the discussion which took place on their parting and pro- 
duces the bill. The solicitor obtains the necessary evidence 
from the hotel and in a few weeks they are divorced. 

20. In this example there is both connivance and collu- 
sion blit it is extremely unlikely that anyone will find 
this out. The wife’s solicitor probably suspects it, but 
he does not know and has every inducement not to press 
his client too closely in order to find out, If, regarding 
him as a confidant, she unburdens herself of the whole 
story, he is placed in an impossible position and can 
only refuse to act. Not every case is as barefaced as the 
example quoted, but it is probably true to say that in 
the majority of cases there is in fact some element of 
collusion and .that in a considerable proportion of hotel 
cases no matrimonial olfcnce has ever been committed at 
all. This is a distasteful business which rellecls little credit 
on our legal system; indeed, our French colleagues will 
doubtless consider that it confirms their traditional belief 
in English hypocrisy.(^“) 

21. Nor is the above .the only disagreeable consequence 
of the absolute bars. Fear of further collusion or condona- 
tion makes the respective solicitors reluctant to allow the 
clients to meet in the hope of bringing about a reconcilia- 
tion ; the Denning Committee said it should not. but the 
fact remains that it does. 

22. In addition, the court has a discretion 'to refuse a 
decree in a number of cases which can be summarised as: 
unreasonable delay, the petitioner's own adultery, the 
petitioner’s cruelty, or .the petitioner’s neglect or misconduct 
conducing to the adultery, desertion or insanity on which 
(he petition is based. Of these the only bar which needs 
more detailed consideration is the petitioner’s adultery. 
It has already been pointed out that English law normally 
requires a guilty respondent and a comparatively innocent 
nclitioner. Hence, if the petitioner has committed adultery 
[he court has a discretion whether to grant him a decree. 
It will doubtless be asked how, in an undefended case, the 

"Ti*) Readers of Sir Alan Herbert’s Holy Deadlock will gather 
ilvit there are agencies where such women can be hired. Officially 
I know nothing of these and have never come across a solicitor 
who would tell his client of them, but I am not prepared to deny 

''^/law'have thought it better not to lend weight to the indictment 
by attempting to conceal tlie truth. 

16094 



court will know. The answer is that it is the duty of 
the petitioner to ask for the exercise of the court’s discre- 
tion, and fully to disclose his adultery in a written 
■' discretion statement ” which is handed scaled to the 
judge and only opened by him at the trial. In order to 
see that this rule is obeyed it is the duty of the unfortunate 
solicitor, as an officer of the court, to enquire expressly 
of his client whether he or she has been guilty of adultery 
and to ensure that it is fully disclosed, This embarrassing 
duty is not made any less unpleasant by .the recent ruling(‘''J 
that he must not only ask the question but make sure 
that the client clearly understands what is ineantf'*) ; the 
distress caiused to an already shy female client need not be 
emphasised, In recent years the courts have shown a 
greater readiness to exercise discretion and will now 
normally do so unles.s the guilt of the petitioner is obvi- 
ously more serious than that of the respondent or unless 
both parlies have shown a reckless disregard of the sanctity 
of itihe marriage vows. They are, however, less ready to 
grant a decree if the petitioner does not initially disclose 
his adultery. 

23. A further difficulty facing the petitioner’s solicitor 
is that of obtaining sufficient evidence of the respondent’s 
olfence, since even in undefended divorces this must be 
proved to the satisfaction of the court, which is reluctant 
to act on the uncorroborated evidence of the piarties. This 
particularly applies to petitions based on adultery, direct 
evidence of which is naturally unlikely to be forthcoming. 
An obvious meffiod of proof which may be available in 
some cases is the birth of a child to the wife, coupled with 
the proof that the husband could not be the father. But 
proof of the latter fact is not easy since children born 
during the subsistence of the marriage are presumed to be 
iegitimate.C’') Even if there is a judicial separation or if 
evidence of third parties is avaiiabie to show that the 
husband and wife could not have met at the normal time 
of conception this may not suffice, since the courts will 
only infer adultery it the child could not have been the 
father’s and they have refused to regard a period of gesta- 
tion as long as 349 days or as short as 174 days as 
physically impossible. In the normal “hotel case’’ the 
evidence of la ahamber-mtiidC"') that the husband and his 
paramour occupied a double room, coupled with the fact 
that the husband signed the hotel register for himself 
"and wife”, normally suffices, but this evidence may also 
be difficiiU to obtain since hotels deliberately put obstacles 
in the way of enquirers as they are reluctant to have mem- 
bers of their stall absent giving evidence. One firm of 
hoteliers refuse even to allow search to be made of their 
registers unless enquiries are instituted through their 
solicitors and a fee paid to them. Others insist upon a 
payment of a fee to themselves, and the hotel manager 
sometimes demands an additional personal douceur. Even 
if these hurdles are crossed, it may well be that nobody 
at the hotel is able or willing to remember the parties 
conccrncdf'T and when this occurs there is naturally an 
inclmatiion ifor ithe enquiry agent 50 seek .to aid the 
bhamber-ma'i'd’s memory by a judicious pourboire. 
Evidence that nray have been obtained in this way is 
obviously of little value and there is a growing tendency 
to accepit written confessions of the respondenit and co- 
respondenit or woman niuned provided that there is some 
cor.roboraitive evidence such as production of the hotel 
register. _ _ _ 



I”) Bfliviffc/e V. Sor/ioffi’ (1948) P. 257. 

('■') It might be llroughl that in these outspoken days further 
elucidation could hardly be necessary, but cases have been known 
where the petitioner said she thought it wa.s not adultery because 
the other party was an infant or because the inteicourse took 
place in the daytime. 

('») Formerly the rule in Russell v. Russell prevented the parlies 
themselves from giving evidence to rebut the presumption, but the 
rule has been abolished by the Law Reform Act of 1949. 

('‘1 The evidence of a chamber-maid has become such a common 
feature in divorce that many members of the lay iniblic crronMUsly 
believe it to be a sine qua non. In one case the husband, having 
been discovered by Iris wife and her enquiry agent naked in the 
wardrobe of anothei woman’s bcdioom, exclaimed tnumpliantly 
“ You can’t do anything: there’s no chnmber-maici . 

('’) 1 heard of one case in which the husband Kot liis wire 
hotel bills on two occasions but each time her enquiries faded to 
obtain evidence from the hotel staff. .On the third owasion he 
invited a family friend to caU upon him at the hotel, the friend 
entered the room at the appointed lime and by a happy chance 
found the husband in bed with the other lady. A divorce was 
granted to the wife on the friend’s evidence. 
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24. Having regard lo the above it is not surprising that 
there is growing support for the view that mutual agree- 
ment of the parties should be grounds for divorce, It 
may well be thought that the present system, which leads 
to concealed collusion and deception in the courts, and 
encourages parties, who wish for their frcedoni, to commit 
or appear to commit adultery, is a greater incentive to 
moral laxity than would be the open recognition of divorce 
by mutual consent. 



28. The Denning Committee pointed out that the pre- 
sent provisions for the protection of children are 
inadequate since all too often the parents subordinate the 
iinterest's of tihe children to their own and the judge is 
not always suRicientiy seized of all the lacts to avoid this. 
This is particularly so in iiadcfended cases ; the respon- 
dent may be heard on the question of custody notwith- 
standing that he is not defending the petition, but often 
the parents decide the question between themselves and 
preseai't tihe court with something in the nature of a jait 
accompli. The Committee therefore recommended that 
one of the major functions of the suggested court welfare 
ofHcers should be to watch the children’s interests and to 
make an independent report on them. Unfortunately this 
part of the recommendation has n.oL yet been implemented 
and it would be difficuit to do .so cHectively until the 
number of cases is substantially reduced. 

* * « * * 

3.1. The general rule is that the court only has jurisdic- 
tion if the parlies are domiciled in England. The English 
doctrine of domicil Cwhich must not be confused with 
residence) Is highly technical and often inconvenient. The 
law ascribes a domicil to every person and he can have 
only one domicil at a time. At birth he takes the domicil 
of his father and this domicil of origin exists until he 
obtains another. In the case of a man (or single woman) 
of full age this occurs when he settles in another country 



with the intention of making it his permanent- home, but 
if he .subsequently abandons this domicil of choice without 
obtaining another permanent home the domicil of origin 
revives. When a woman, marries she aiitomtUically 
acquires her husband’s domicil and her domicil remain.s 
the same as his throughout the subsistence of the marriage. 
The result is that a married woman may be nolionaliy 
domiciled in a country where she has never lived and with 
which she personally has no connections. Nevertheless 
in the eyes of English law it is to this country that .she 
will have to go in order to obtain matrimonial relief and 
a divorce granted elsewhere will not be recogni.sccl in 
England unless recognised as valid by the coiirls of the 
domicil. 

34, The theory underlying this rule is that if matri- 
monial jurisdiction is limited to the courts of one country 
only, conflicts of jurisdiction will be avoided. Unfor- 
tunately it does not work out like this in practice, because 
other countries grant divorce.s without insisting upon the 
parties being domiciled there, while even those countries 
which also adopt the test of domicil may n,ot come to the 
same conclusion regarding the parties’ domicil in any 
particular case. Moreover, the rule works particularly 
harshly on a wife, since her domicil follows that of the 
husband so that she may have to chase him all over the 
globe. Since a recent slalule permitted her iLo have a 
nationality dill'ercnt from that of her husband, her depen- 
dence in respect of domicil is particularly anomalous an.d 
the Government have stated that the whole question of 
married women’s domicil is under consideration. The 
'tesit of na’DiOiiialiity as a basis for jurisdiction has hitherto 
'been ■rejectecl as im-possiible because of the common 
naitionality of all parts of the British Commonwealth but 
argument has less validilLy now -tihat sqpanile citizen- 
siTi.p for caoh part is recognised. Despite this, ilt is probable 
that domicil has become too ingrained in our system ever 
'■to be rejected in favour of -imtionality. and a more likely 
development is the recogiiiton of the separate domicil 
of a married woman. 



EXAMINATION OF WITNESS 



(PROFESSOR L. C. B. GOWER, 

147. {Clwirnian): Professor Gower, you are a solicitor 
and you are .Sir Ernest Cassel Professor of Commercial 
Law in the University of London,?-— (Pro/«.5wr Cower)-. 
Yes, Sir. 

148. Wc have called upon you today because you sent 
a very early meinoi'andum lo the Commissioners, and in 
it you were the first to put forward the suggestion of 
divorce by consent. You did not specify what limitations 
you suggested, if any, but amongst other things wc will 
ask you about that. What you sent us was a covering 
letter dated 18th September, 1951, enclosing a memo- 
randum which was primarily directed to stating the law 
as it is? — Yes. 

149. But in your letter, and also in the mcinoraiidiim, 
you made one or two suggestions, and 1 think it is 
primarily about these that we wish lo ask you — at any rate, 
that is what I wish to ask you about. Before I ask you any 
questions, is there anything that you would like to say 
by way of addition or expl-tioation to whalt we have 
before us and which we have read? — Could I just say 
this, my Lord: my object in sending you the memoran- 
dum was not that I particularly wanted to give evidence 
or that I thought that I had anything particularly valuable 
to say. but I had this paper by me and it occurred to me 
that it might be useful, particularly to your members 
who are not lawyers, in that it did attempt to explain, in 
non-technical language what the present state of the law 
was, and it also attempted to bring out some of the 
features of it which I personally think are most disquiet- 
ing, In particular, I would like to emphasise that in 
my view one of the great disadvantages of our present 
system is that, whereas it makes mutual consent a bar to 
divorce provided that consent is open, in fact if there is 
mutual consent which is concealed the parties can always 
obtain a divorce. 

The second feature to which J -particularly, objected 
was the fact .that the present law enables a divorce to be 
obtained in circumstances in which everybody, from the 
judge downwards, strongly suspects that no matrimonial 



LL.M.-, called and examined) 

od'cnce upon which it ,is .allegedly ba.sed has ever been 
eommitted at all. Thirdly, the present sy.dem lends itself 
to blackmail by one .spou.se of the other : the .spouse who 
docs not want a divorce tends to blackmaiJ the spouse 
who wants it, in order lo get additional mainleiuuiec by 
so doing, and the spouse who wants the divorce, if it Is ;i 
man, will normally 'try lo exert pressure on the wife by 
cutting oil any maintenance he is already giving her. I 
suggested that a.s far as 1 could sec there were really only 
two solubLons -to that : one. lo do away with divorce allo- 
gclher, which I imagine is not practical polities even if 
it were desirable; and the second lo recognise divorce by 
con-sent, obviously after the marriage has la.sted for a 
.probationary .period, and also to allow cither party lo 
petition after the marriage has lasted for a period '-.seven 
years has been suggested but that 1 should .have thought 
was too long. The objections. I imagine, to those pro- 
■po.sals will be that they will weaken the sanctity of marriage 
and be unfair to the wife. 

On that I would just like to say that .recognition of 
divorce by consent would no-t in fact make divorce any 
easier at all. Already, if both parties are in agreement, a 
divorce can be obtained. All that it would do would he 
to make divorce somewhat less degrading and unpleasant 
to all concerned. Even .as regards divorce by separation, 
the extension is a very small one. In my experience, In 
ninety-ii'ine oases out of a hundred if one parity w^ints n 
divorce &ufRcien'l.ly strongly, sooner or Inter the divorce 
will be obtained. It is only in the remaining one per cent, 
of cases, where one , party, periiaps for rel'igiaus reasons or 
'probably more often out of pure vindiaBiveness, refuses to 
take any action, tilTnit 'Bhere will be 'an extension of the 
■grounds, and it seems to me that i,f tiie State iin its wisdiom 
‘has decided that divorce shonald be permitted it is not for 
any one party to set up his or her ideias over those of 
the Slate. 

As .regards the alleged unfairness to the wife, the wife 
already can be awarded maintenance whclhcr she is the 
petitioner or the respondent, therefore oven under Lhi* 
existing law she would be financially protected. 
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Finally, I do not a'gr«e that the ease with which divorce 
can be obtained necessarily has any effect whatever on 
the respect accorded to marriage. It is often said that 
the sanctity of marniage is being undermined in this 
country. To my mind that is completely untrue. I think 
that marriage, on the whole, is respected more nO'W than it 
has ever been. In the old days and until quite recently, 
among the U|p(pe!r cfllass, nYorality imposed an obliigation; of 
marital fidelity on the wife, but precious little on the 
husband The wife was expected to bring up the husband's 
children, overlook his peccadilloes and devote herself to 
good wo^rks. The husband was allowed to behave more or 
less as he wished. Among the very poorest classes it was 
even worse. Anybody having any experience of the slum 
districts of ithe Bast 'Ehd of London will know that there 
was very little family stability there ; the men could not 
afford to keep more than one woman at a time, and when 
that one woman ceased to be kept by one man she had 
to find another protector. Families changed with remark- 
able rapidity, and with no legal formalities of either 
marriage or divorce. In these days that has very largely 
changed ; in no level of society is it regarded as proper 
.to live with a man rto whom one is not married, or to 
have a succession of mistresses, possibly because we have 
all been levelled up or down ito the lower-.middle class, 
which has always ibeen stricter. The only difference is that 
it is coming to be recognised that marriage will not neccs- 
isadly be Ife-long. In the old dlays, you had a conventiion 
of marriage whereby the marriage as an institution lasted 
for life, but its vows were not necessarily expected to be 
respected. Nowadays, in my experience, by and large 
marriage vows while the marriage lasts are respected, but 
the parties do recognise that if the marriage breaks down, 
then they will get a divorce. I do not suggest that either 
convention is ideal, but I myself would say that the 
modern one is preferable to the old. One of the objec- 
tions to our present divorce system is 'that it tends to 
undermine that convention by encouraging people to 
commit adultery, or to pretend to commit adultery, as the 
easiest and quickest way of getting a divorce. Over and 
above that, it has itthis very disagreeable feature, that it 
tends to bring into disrepute the whole administratiion of 
justice. People who have passed through this type of 
undefended divcarce are left, in my exiperience, with a 
feeling of contempt for the whole administration of justice, 
which I think is a very bad thing. 

150. I do not intend to refer to your statements of 
fact, which may well be open to challenge. I propose 
myself only to deal with your expressions of opinion, and 
to put the opposite view which oth'ec people hold on the 
subject as shown by their memoranda. As regards your 
statement that, provided the parties are in agreement, 
there is not the slightest difficulty in obtaining a dissolu- 
tion of marriage by deceiving the court, I shall leave that 
to my colleagues to dead with, because we have here a 
judge who sits in the Divorce Court, and I can imagine 
that he may desire ito iput some other view to you, and 
so may other members of the Commission. For my own 
part, I shall concentrate my questions on the effect which 
may be anticipated by allowing divorce simply by consent. 
First of all, let us take the position of those who are 
contemplating marriage. For the moment I shall miss 
out the religious aspect of marriage, because the law 
already allows divorce on certain grounds and the question 
is whether they should be extended. At the moment, 
those who emba.rk upon marriage take a very solemn vow 
for life, either in church or before a registrar. Do you 
think, or do you not, that if divorce % consent were 
aliowed that would lead to people taking a lower view of 
marriage as an institution? — As I was explaining, my 
Lord, personally I do not. I am always amazed by the 
lengths to which parties will go to prevent a final break of 
marriage, particularly if there are children. I think that 
is why efforts that we lawyers make to bring about a 
reconciliation nearly always prove completely abortive. 
Parties will go to almost any lengths, in my experience, 
to prevent the final break, they do not go to their lawyers 
unless things are aibsfoltiitely hqpeless, but unfontuniately, 
human nature being what it is, there will always be a 
certain number of broken marriages, and I think it is 
already recognised that in certain circumstances they will 
get a divorce. But I think that at the moment people 
who take a solemn vow for life realise that is only on the 
assumption that all goes well ; if it does not, they will 
get a divorce. 

16094 



151. Then you think that it will make no difference to 
the attitude of young people entering on marriage, if they 
are told : “ You can have a divorce by consent if this is 
not a success”? — In my opinion, no, I do not think it 
will. I think most of them realise that what I have said 
is true, that provided both parties are in agreement and 
one of them is prepared to pretend that he has committed 
a matrimonial offence, they will get a divorce. 

152. You do not think that they will be more apt to 
say; “Let us try this out; if it is a success, well and 
good, if it is not a success then we can always divorce 
each other by consent”? You do not think it would have 
that effect on the minds of young people? — No, 1 do not 
think so. 1 think people go into marriage expecting and 
hoping that it will last for life, they want it to last fot 
life, but they realise that if in fact it is not a .success, then 
they will get a divorce. 

153. Would you agree that if that was in fact the re.sult 
upon the minds of young people entering upon marriage, 
it would be a regrettable result? — I would agree, indeed 

154. But you do not think that would follow? — No. 

155. Now let us take the position after they are married, 
when a quarrel arises. Under the present system, what- 
ever its defects, it is not a matter of .simply an agreement 
by consent that tlie marriage shall end, certain legal steps 
have to be taken. Supposing the parties have a quarrel, 
do you not think that your suggestion might lead them 
more readily to let it develop into an estrangement and a 
breach, than the present system? — Perhaps 1 should make 
this clear: when I spoke about divorce by consent I did 
not mean that the parties could merely sign a memo- 
randum saying that they agreed to a divorce, and that 
they would then automatically be divorced. I think it 
would be essential that in every case the decision of a 
judge should be necessary. 

156. I did not understand that? — No, I merely meant 
that mutual consent should be a ground upon which a 
judge could grant a divorce. I think it absolutely 
essential, particularly for children, that there should be 
some proceedings. 

157. On that footing, what is the duly of the judge 
to be? Two parties come before him and say : “ We 
consent to be divorced. We cannot get on together, 
please give us a divorce”, what then is the duty of the 
judge, in your scheme? — ^The duty of the judge is to 
make sure there is genuine consent, to decide what is to 
happen to the children and to make any orders about 
maintenance, custody, and so on. 

158. But that does result in this, that if the parties 
want a divorce they can get it? — Certainly. 

159. Inevitably get it? — ^Inevitably get it. 

160. Then may I return to the question which I put; 
would that in your opinion, or would it not, tend to make 
parties more ready to break up the marriage, if there was 
a quarrel, than under the present system? — ^In my view, 
no, because it is precisely what happens under the present 
system, except that now they fiave to go through the rather 
farcical procedure of pretending to commit some matri- 
monial offence. 



161. I note yotir description of the presemt procedure 
as farcical, but perhaps others who have more experience 
of the Divorce Court than I have will ask you about that. 
— Might I just say, I do think there ought to be a 
probationary period. I think myself that divorce by con- 
sent should not be possible until the marriage has lasted 
for at least three years. 

162. Inst so that I may get your suggestions clearly, 
first of all, you think that the marriage must last for three 
years? — ^Ycs. 



163. Secondly, the parties must go before a judge and 
express their consent? — ^Yes. 

164. Thirdly, the judge’s duty is to see that proper 
financial arrangements are made? — ^And to decide about 
the custody of the children. 



165. There is no other limitation in your scheme, 
there? — No. 



C 
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166. Do you think that it would have any adverse 
effect in these circumstances? Supposing one spouse has 
a fancy for another person. At the moment, of course, 
if the other spouse does not wish a divorce that spouse 
cannot get it? — I agree. 

167. In your view, would it be advantageous if the 
partly desirous of changing his spouse could achieve that 
end more simply? — No, I would not necessarily say so 
at all. The whole basis of my argument is that if you 
introduce divorce by mutual consent you are recognising 
openly what at present goes on clandestinely, and you are 
doing away with all this business about pretended adultery, 
deceiving the court, all the complications about collusion, 
and so on, which to my mind are thoroughly objectionable 
in every way. But I do not agree that by introducing 
divorce by consent you are making it easier in any way 
to obtain a divorce, you are merely making it less dis- 
tasteful, and you are merely removing the disrepute into 
which the law falls because of the present procedure. 
I do not myself want to make divorce much easier. The 
only respect in which I want to see it made at all easier 
is where the parties have lived apart, for, say three years 
and the judge is satisfied that there is no prospect of a 
reconciliation. Then it seems to me that public po-licy 
demands that they should be formally divorced and 
allowed to re-marry, but that is the only respect in which 
I want to make divorce any easier. 

168. And your views are exactly the same whether 
there are children of the marriage or not? — My views 
would be exactly the same whether there are children 
:of the marriage or not, except that 1 want the court 
to pay much greater attention to the interests of the 
children in deciding what happens to them. 

169. Some people think that it is in the best hiiterest of a 
child that its j;iareints shotOd remaiin togetlier and make 
a home for it, instead of t]ie home being split up. — Clearly 
that is right, I would agree with tliat most wholeheartedly ; 
as a married man with three children, I could not agree 
more with that, but if the parties will not live together 
’I do not myself see that it is in the interests of the 
children to insist upon their not being divorced, which is 
all that happens at the moment. 

170. You have not so far in your suggestions made it 
a condition that they must he separated ; as I understood 
it, they could still go on living togetlier, but could go 
before the judge and say: “Please divorce us”, is not 
that right? — Yes. The only reason I can imagine for them 
wanting to do that would be that it might have certain 
tax advantages, and no doubt the Chancellor of the 
Exchequer would deal with tliat. I cannot conceive it 
possible that people who are proposing to live together, 
as I say, unless there are tax advantages, would so'lemnly 
divorce each other. 

171. You have not understood the question — no doubt 
it is my fault. Under your scheme a man and a woman 
may be living together up to the Lime of the divorce, and 
I am assuming that at the time there is a genuine desire 
on the part of both parties to be divorced, not for tax 
reasons at all. The result would be that what was for 
the children a united home would become a divided one ; 
tliey must either live with one parent, missing the society 
of the other one, or they must spend their time half with 
one and half with the other. Do you regard that ais a 
disad-vantaige? — My LO'Pd, jwir question presupposes 
that people would want a divorce despite the fact that 
they had succeeded in living together in apparent amity. 
To my mind that just is not correct, I do not think that 
parties in this country do rush into divorce in that irre- 
sponsible way. If they had succeeded in living together 
in sufficient apparent amity to deceive the children I am 
isure they would go on living together and would not 
get a divorce. 

172. Under present circumstances I think that is veiy 
true, there may be many couples who do not really get 
on together but who stay together for the sake of the 
children. You think that your proposal would not have 
any effect in weakening that tendency?~As I say, I do 
not myself think so. I personally would have no objection 
to its being made a further condition that they should 
have lived apart, in addition to consent, before petition- 



ing. I should not have thought that was necessary,, but 
if iit is .thought that Chat addationol safeguard is required, 
'lit seems .do me quite uno^bjeotiionable. 

173. I want to put to you some views which are ex- 
pressed by the next witnesses, file General Council of the 
Bar. Of course, those who practise in the Divorce Court 
would have no pecuniary reason for wishing to lessen the 
number of divorces. Notwithstanding that, they desire 
divorce to be made more difficult. I think 1 had better 
put their views to you and see what your answer is: 

“ The opinion of the General Council of the. Bar is 
that today one of the most frequent causes of divorce is 
divorce-mindedness ”, and they say that young people 
today arc apt to enter upon marriage more lightly and 
more casually than perhaps they did fifty years a.go. 
WiKh great respect to the Bar Council, I rc^rd that as 
arrant nonsense. I(t is coniipletely untrue. It is a film-star 
'idea tliait they seem to think people in this cmmtry are 
'imibued with. Fro.m my experience as a soWciitor — arid 
possibly as a swlioitor I come into oontactt_ wiith people 
raidher more than the Bar do — ^I Chink that is completely 
wrong. 

174. Let us assume that it is wrong, 'but would you 
agree that if it is correct it would he a most unde.sir- 
able state of affairs?— Certainly. 

175. But yO'Ur view is that your proposals will not lead 
to that?— Yes. 

176. The Bar Council also recommend 'that a halt 
'should be called to easier, dlieaper and quicker divorce. 
— Yes, I llliink divorce at the moment is quite easy 
enough, quite cheap enough and quite quick enough. I 
would agree with them there. 

177. But you do not regard your proposal as leading in 
that direction of easier divorce? — No, I do not. Aa I 
say, with the exception of separation after so many 
years where it seems to me that if the parties cannot live 
together, if the judge is satisfied that they will never live 
together, then it is sheer humbug to talk about the sanc- 
tity of marriage, and it is better to recognise the fact.s, 
but only in that respect, in my opinion, would my pro- 
posals make divorce easier. Certainly I do not see why 
they should make it clieaper or quicker. 

{Chairman): Those are all the general questions that 
I want to put to you, hut I will go round the table invit- 
ing .the Commissioners to put any additional questions 
that they wish. 

178. {Mr. Justice Pearce): How many divorce cases 
have you conducted personally in 1952? — My firm — I am 
not the partner who deals with litigation, my partner 
Mr. Powell does that . . . 

179. My question was, how many cases have you per- 
sonally had charge of in the Divorce Court in 1952? — 
In 1952, I have not personally had sole charge of 
any cases in the Divorce Court, hut I have had part 
charge in the sense that I started the thing off, I was in 
court when it was subsequently heard, and I participated 
in various interviews with the clients. In 1952 . . . 

180. Yes, that is, since January? — think only one, 
since January. 

181. You have participated in one and you have not 
had sole charge of any? — ^No, I never do have sole 
charge of any, because when they reach a certain stage 
I always hand them over to Mr. Powell, Could I just 
say this, that of course I do not do aa much practice 
now as I did a few years back. 

182. {Mr. Lawrence): Professor Gower, do I under- 
stand that your advocacy of a system of divorce by con- 
sent is based upon your view that under the present 
system divorce by consent is a fact, but a covert fact? 
—Yes, that is so. When I read this paper to the Anglo- 
French Legal Conference in Paris, there were any num- 
ber of lawyers there, including a number of members 
of the Bar and several members of the Council of the 
Law Society, and nobody protested against that state- 
ment at all. It was agreed, and in fact one of the 
resolutions that meeting came to was that whereas both 
England and France refused to recognise divorce by con- 
sent, nevertheless in tooth countries, provided the parties do 
consent, divorce can toe obtained. That was the main 
conclusion reached in the discussions — ^I read a paper, 
and a French advocate read a paper, and that was one 
of our main conclusions. 
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183. May I ask, following up 4hat answer, were many 
of your audience practising lawyers? — Indeed, yes, most 
of them were. There was Sir Alan Gillett. who was then 
the President of the Law Society ; there was Mr. William 
Charles Crocker ; there was a partner in Rubinstein Nash 
and Co., who have a very big divorce practice — it is a 
long time ago, I cannot remember any more — and I 
myself at that stage was a full-time practising lawyer, or, 
at least, I had ceased to be the year before. I was a 
full-time ipraotising solicitor until January, 1949, when 
I was offered my present Chair, since when I have re- 
mained nominally a partner in any firm, but doing far 
less than before. I am still a member of the certifying 
committee under the Legal Aid Scheme, and I am still a 
poor man’s lawyer. 

184. May I examine for a few moments the factual 
basis of the change which you are advocating. I think 
you told us that in your view it was quite easy for a 
couple to obtain a divorce by consent, even under our 
existing system? — Yes, indeed. 

185. But that involves this, does it not, that they are 
not only deceiving the court, but deceiving their solici- 
tor and their counsel? — Not really, you know, in a sense 
that is not quite true, necessarily. What happens is 
that the husband goes off, very often, and I imagine a 
discussion itakes place beforehand — ‘I am quite sure it 
does — and it is understood that the husband will supply 
the wife with evidence. The wife then receives a letter, 
normally drafted fay the solicitor, in which the husband 
explains that he has met another woman who, he thinks, 
will make him happy, that they have slept together, and 
normally he encloses a hotel bill. The wife then goes 
to her solicitor ; she certainly does not mention the dis- 
cussions which have taken place, but otherwise it is quite 
above-board. I am not suggesting that people commit 
perjury in the Divorce Court, there is no need to ; they 
are Just asked a succession of leading questions, the 
evidence is produced, the evidence of the chamber maid 
is given, all is perfectly genuine, the only thing is that 
in fact the man has stayed at this hotel for a weekend 
with a woman, but it is highly unlikely that he com- 
mitted adultery with her — indeed, he may have eot her 
friMTi an agency where he has agreed that he will not 
commit adultery with her. 

386. I think we understand the process you mention, 
but the whole process is initiated upon the basis of agree- 
ment between the spouses that they wish for a divorce? 
— Yes. 

187. You of course fully realise that there comes a 
stage when the petitioner has to swear an affidavit in 
support of the petition? — Yes, I do. 

188. And one of the matters tliat have to be verified 
upon oath is the absence of collusion? — ^Yes. The trouble 
is that the borders between collusion and no collusion are 
very fine. If I and my wife have a quarrel and I say 
“ It is no good, we had better part, I will go, and I shall 
send you evidence upon which, if you like, you can take 
a divorce ”, which I think is the normal sort of conversa- 
tion, in law I do not think that is collusion. There is 
no definite agreement. I think my wife in those circum- 
stances would be perfectly entitled to swear that the 
petition was not collusive. But it is so difficult to know 
where to draw the line. 

189. Would you take the view that in those circum- 
stances there was a divorce by consent? — ^Yes, frankly, 
and in reality, .it is a divorce by consent, surely. 

190. I take it that what you mean is that if the parties 
could go to the judge and ask for a divorce the husband 
would not have to go off and commit adultery with some 
woman with whom he otherwise would probably not 
commit it? — Yes, and indeed he probably does not 
commit it at all, he merely, as I say, goes to the hotel, 
and produces the hotel bill. I do not know which is 
worse, whether it is worse to commit adultery with some- 
one with whom you would not otherwise commit it, or 
to pretend to commit adultery in order that your wife 
might persuade, the court that you have committed it, 

193. In your view as a practising solicitor, does the 
fact that the oath has to be taken that there is no collusion 
operate as a deterrent to collusive petitions? — Frankly, I 
should have thought that it acts as a very small deterrent, 
16094 



because, as I say, of the difficulty of knowing where 
to draw the line between collusion and no collusion. 
Every solicitor explains most carefully the meaning of it, 
but deciding whether there is in law an agreement, when 
there is unquestionably a meeting of the minds, in the 
sense that both parties understand that there will be a 
divorce, which is 1. think tlie normal position at the 
moment . . . 

392. Do you think that there are any number of cases 
where, if there were divorce by consent, a petition would 
be filed, but if one or other party had to commit a 
matrimonial offence there would not be such a petition? 
— In my view, none, or very, very few. I think that in 
some cases now the liusband does not like the idea of 
taking some strange female to a hotel, and therefore he 
merely writes a suitable sort of letter to his wife making 
it quite clear that he has deserted her, a thing which in 
fact he probably has not done at all but, as I say, they 
have agreed to part, and on the basis of that she brings 
proceedings after three years. Divorce fay consent might 
enable one to obtain a divorce a little more quickly in 
a few cases, but in general, in my experience, it would 
make no difference to the number of cases. 

193. Your view is that a system which allowed divorce 
by consent would not substantially increase the number 
of divorces over those which are brought to the courts 
today? — That is my view, yes. 

194. Have you considered this aspect of the matter, 
the case where one spouse desires a divorce and the other 
in the initial stages does not, but in order that there shall 
be a “consensual” basis the one who does not lias to 
be persuaded into it by the one who does? — Of course, 
that is what happens at the moment. 

195. Has it occurred to you that that opens the door 
to what you have called blackmail? — does not prevent 
the present form of blackmail. I quite agree. You see, 
that does happen at the moment. The one who wants 
the divorce exerts pressure on the one who does not, 
and vice versa. 

196. The institution of divorce by consent would not 
close the door to that, would it? — It would not close 
the door, no, I agree, not completely. 

197. {Mr. Macc): Have you any information that you 
could give us, either in public or in private, of the names, 
addresses, .cases, where you say that evidence has been 
manufactured? — I do not see how I could possibly do 
that. How can I? I am a solicitor, I cannot possibly 
do so. In so far as I have any actual knowledge, it is 
not what I am «t liberty to reveal, even to this Com- 
mission. and, as I say, the trouble is that solicitors only 
know when they are acting for the respondent in an 
undefended divorce ; then they frequently know a great 
deal but it does not matter that they should know, then. 
I know of cases, that I can assure you, but I do not 
see how I can possibly tell them to you, much as I 
should like to. 

398. {Mr. Maddoi-ks)-. Are you quite emphatic that 
today there is an abuse, and a widespread abuse, in the 
Divorce Court? — Yes. 

199. So that if we are to take your evidence seriously 
we are to assume that you are acting from some kind 
of experience? — Yes, indeed I am. I think, if I may 
say so, the question which was put to me about what 
cases I had acted in in the' last few months was not 
entirely fair. I have indeed had considerable experience. 

200. Did I hear you aright when you said that in the 
case which you visualise the letter is usua.lly written by 
the husband’s solicitor? — I did say that. Sir. 

201. Seriously? — Seriously, very seriously, 

202. Do you happen 'to be a Commissioner of Oaths? 
— I do not. 

203. Thank you.— May 1 go back on that question? 
I do not quite follow my friend's question. If a client 
comes to me and says: “ I want to give my wife evidence 
for a divoice, what do I do? ”, I say to him, and in my 
view this is perfectly proper : “ 'When the offence has 
been committed you should then write a letter on the 
following lines to your wife ”. I have done that many 
times, and I know thousands of solicitors who have done 
likewise, and if you go to the Divorce Court you ■will 
hear ffiese letters being read out, 

C2 
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204. (Mr. Young) : I should not like Professor Gower 
to think 'that any question had been unfair. I should 
like to know first of all how old you are? — Thirty-eight. 

205. How long have you been in. practice as a solicitor? 
— I was called in 1937. I have been in practice for fifteen 
years. 

206. During those fifteen years, at least up till 1949, had 
you quite a lot of experience of divorce? — Yes. 

207. Interviewing people? — Yes. 

208. And did you prior to your .appointment carry 
through a lot of these cases yourself?— I assisted in the 
carrying through of thern. The actual work of taking 
things down to the court, setting the case down for hear- 
ing, and so on, was not a thing that I was ever in_ sole 
charge of, but there have been many cases in which I 
have gone along to counsel with the client, taken state- 
ments from the client, been in court when the case has 
been heard, and not only up to the beginning of the war 
but many times, even more frequently, since, because the 
numbers of divorces have been so much greater since the 
war. 

209. Do I understand that you have been on a legal 
aid centre? — Yes, before the war and since the war I have 
run a legal aid centre, and of course I have had a lot of 
matrimonial cases starting there. 

210. I suppose your experience there would be that the 
bulk of your problems would be matrimonial? — Yes, the 
bulk are matrimonial or landlord and tenant — about 40 
per cent, matrimonial, 40 per cent, landlord and tenant, 
and 20 per cent, mixed. 

211. Is the probationary period to which you referred 
a probationary period of marriage? — ^Yes, indeed. 

212. Without which a divorce could not be obtained?-- 
Yes, the present three-year bar, I suggest, should remain. 

213. And, in addition to that, you would not object 
to a period of three years’ separation before there could 
be a divorce? — Yes, I would object to a further three years’ 
separation. The question which was put to me was, did 
I think that the parties should be able to obtain a divorce 
when up to the date of the decree they had continued to 
live together. I said that that might be an argument for 
saying that neither side could petition until they had 
separated, but I do not want a period of three years' 
separation. 

214. Suppose the spouses have been living together and 
suddenly they have a quarrel, and before they have time 
to cool they go away and want a divorce by consent. 
You would not suggest a period in between, to give them 
time to cool? — I would not object to a period in between, 
no, as long as the period is not too long. If once you 
make the period too long all the advantages of having 
divorce by open consent disappear, because it would be 
quicker to pretend to have committed a matrimonial 
offence. 

215. {Chairman)'. Is that your opinion of. your fellow 

human beings, that to pretend to commit a matrimonial 
offence just means nothing to them? — No, I think it 
means a considerable amount to them and, as I have said, 
people will only get a divorce in this country where the 
position is absolutely hopeless and it is the only solution. 
When they reach that stage, then faute de mieux they will 
pretend to commit a matrimonial offence. From the point 
of view of the party who pretends to commit it, all it 
means is that he goes along and books a double room 

216. Yes, I think I know what you are referring to. 
I just wanted to have your evidence quite clear in my 
mind. — ^Yes. 

217. {Lady Bragg): Mr. Gower, you said ‘‘As long as 
the judge is satisfied that there is no chance of recon- 
ciliation ” ; if he is not satisfied would the divorce then 
not be granted? — The divorce then would not be granted. 
You do appreciate, Lady Bragg, that this question of no 
prospect of reconciliation only applies to the suggestion 
for divorce after a period of separation for a number 
of years. I was not suggesting that this further require- 
ment should be added to divorce by consent. 

218. {Chairman): I see, so that the judge has not got 
to consider at all whether there is a prospect of recon- 
ciliation or not, under your system? Is that right? — 
Under divorce by consent I should not have thought that 
it would be relevant factor. 



219. <Lady Bragg): But you said so, as I understood. 
—I said so— I meant to say so, anyway— when 1 was 
answering a question about the other ground, divorce 
after so many years’ separation, where the parties are not 



220. : Yes, you have answered ; it does not 

come into your scheme at all? — ^No, I suppose that it 
could be made an -additional requirement if it is thought 
to be a valuable safeguard, but if the parties have con- 
sented I sihould •not think it would help very much. 



221. '{Lord Keith): Professor Gower, I gather that you 
contemplate three categories of divorce: first, the category 
where one of the spouses has committed a matrimonial 
offence which is a recognised ground of divorce? Yes. 



222. Then, you contemplate divorce where both parlies 
are agreed to be divorced ; and. thirdly, you contemplate 
divorce by one spouse, possibly against the will of the 
other, after separation for a long period of years? —Yes, 
provided that, in the last case, the judge is satisfied that 
there is no prospect of reconciliation. 

223. So far as the matrimonial offence is concerned, 
there has been of course a considerable development in 
the outlook of the law and possibly in the public con- 
science?— Yes, indeed— you mean the extensions in 19377 



224. I mean that so Ear as England is concerned there 
were new matrimonial offences introduced? — Yes. 

225. And also, I think that it was only in 1923 that 
in England wives were put on an equality with husbands 
in the matter of adultery?— Yes. 

226. Do you know that so far as Scotland is concerned 
there never was any such distinction between husbands 
and wives?— Yes. I know a little about the law of Scot- 
land— not as much as 1 ought to. but my impre.ssion is 
that it is in many respects superior to ours. 

227. On that point there never was that distinction. — 
No. 



228. I gather that one of the reasons, if not the major 
reason, for your wanting to introduce the category of 
divorce by consent is that it will bring greater honesty 
into divorce and into the administration of the divorce 
laws— am I putting it correctly?— You are putting it very 
fairly, thank you. 

229. What I am not quite clear about is this: why. 
when you come to divorce by consent, you sihould not 
allow of lihe prospect of reconciliation?— IE the parties 
do become reconciled subsequently, there is nothing what- 
ever to stap them being married again. My experience 
is that nothing impairs the prospects of an ultimate recon- 
ciliation more than a vindictive refusal by one party to 
give a divorce when the other one wants it. T have known 
many cases where the parties have been divorced and 
have subsequently re-married. I cannot remember any 
case where there has been a judicial separation because 
one party will not divorce the other, and there has subse- 
quently been a reconciliation. I do not .say that there 
are not such cases, but T have never came across one 
in my experience. 

230. The point was put to you by one of the Commis- 
sioners that your proposal on divorce by mutual consent 
would allow the two parties, after perhaps some trivial 
quarrel when they were not feeling pleased with one 
another, to come forward and ask for a divo-rce, which 
you would say ought to be granted? — Of course, I suggest 
that they should have to go before a judge, and it would 
be at least three months before the case was heard. If it 
was merely a trivial quarrel I should, (have thought tlial 
they would have got over it in three months, if they were 
going to get over it at all. 

231. Suppose they had not got over it, do you still 
think that there should be no opportunity for enquiry 
into the possibilities of reconciliation? — If there could 
be a method of making a really searching enquiry, it 
might be .a very good idea, but how is the enquiry to 
be carried out? Who is to make the enquiry? It might 
be a thing which I suppose the new welfare officer might 
do. 
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912 We have a good deal of evidence on that matter, 
a.n? I ^ n?t want to take you into that, but if you 

SSiJof to pritopk of 

offence, or at least, if you extend that principle . . . 
Yes it has been abandoned already. 

233 If you extend it, you want to find some new 
principle that can be substituted?— Yes. 

234. Or can be ndded, and one *“!; 



246. In point of fact, the great bulk of divorce cases 
are of course of poorer people, because there are more of 
them, and those cases, you would agree, would you not, 
are generally cases where somebody has been genuinely 
deserted, or where one spouse has simply set up an estab- 
lishment with someone else? — Generally, yes — by no 
means universally, but generally. 

247. And that leaves a small number of divorces in 
respect of the well-to-do where you think that a matri- 



^9r can oe w*. r 1.4 ,1,^ ICoyCWl. Ot me Weil Iw uu Wiieie JVC .i.A.in. ...Mb bb .bbbbbbb 

v«a« been suEgested is that there has been a breaKdown offence has been committed but the name of the 

in the marriage. Your proposal for divorce by mutual . concealed?— No, I think that in some of those 

consent does not seem necessarily to take any account ^ matrimonial offence has been committed but the 

# *i> t rbrinoinle? I cannot conceive of parties consent- ...f lo/i,. /-...n/'eaipri Tn n substantial nrn- 

Sig to a dSe unless the marriage had broken down.^ 



235. I 



portion of cases no matrimonial offence has been com- 

I suffEestinE that they might come forward on mitted at all. 

1 o 66 o *u— ». -b^I/vKf Kp an orvivir- . 



trivial pretext, and that there might be an op^r- 

llivia, y , ♦tiA wnrflRS tOBCther 



St'y byT p?5ei ipp tocb to brmg to patoi togetber 
xunuy uy p • to kp. an admirable orotection. 



248. And is it your view that the solicitor helps such 
a case forward?— No, if the solicitor knows that for a 
fact he does not help, but he does not know. 

249. If a solicitor knows that or suspects it, would he 
consider it his duty, if he is a good solicitor, not to take 
any further part in the case? — ^Yes, in my view if a 
solicitor knew that for a fact, and was acting for the 



fftoto U tb.t can be done, I would 

obviously support it very strongly. 

236. You would agree, ton, to ihal modlBcatlon of 

^°M7Tn otol wtol tbe coujl would only grant divorce peBicner, he would take no further part in it-I should 

redTSkdom'to 'to“mSrla£*‘'^Yon''woS“ he pre- jSO. So you are speaking, ue you of cases in which 
'pl^ed^'to accept that, -Yes, indeed, I th.nk that rs yon 

I nndesand wh. ™S^s'^h-^SSd 



young people beea^that InTfair'iiortion of them the respondent 



out well?-Yes. I L that Ideduce that the situation must in fact be much the 

but I think stibconsciously they 'JhS be able same in those cases where I am acting for &e petitioner 

marriage does not turn out well tnen y refuse cases merely because I am 

to get a divorce. , 1 •dp.. PmfPQ.or not satisfied .that the other side has commuted the offence 

239 I am a little surprised myself at that idea, I roiessor pretends to have committed. That is for the 

Gower. I should have thought that the vast majority 01 I am not to set up my 

people entering into marriage did not have divorce judgment, 

minds at all, or think anything about it?— I hope you are 

240 But you rather incline to think differently?— I 
rather incline to the other view, yes. 



241. (Mr. Justice Pearce)-. I gather that you thitik 
genuine divorce cases are rare?— No, I would^not go^as 



251. I thought you were talking of cases where the 
husband’s solicitor, say, drafts a letter. Would you 
expect a solicitor to do that if he knew that the thing 
was bogus, as you call it?— As I have said, what happens, 
in my experience, is that the husband comes along and 
says: "Look, I hope my wife will diyorce^me, 'what^j.s 



far^^'" thar'’! 'thirk**that’”among the so-called upper best way of supplying her with the °“?ssary 

classes if I may use that word, although there often is a evidence? ’’ To him I say : What usually happens is that 
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Hhar word,' although there oftenTs a evidence? ’’ To him I say I " What usually happens is that 

genuine r 
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seems to be an extraordinary idea ^that_H ^a_ ma_n wants useful to 



to marrv someone after getting a divorce he should not to draw her attention to you— and then write your 

draE her through the Divorce Court, but that it is better a letter on the followmg lines, enclosing the hotel 

to obtain some other lady and allow her to be the woman bOl ” 



named or the woman unnamed. 

242. I know that used to be the theory. *mk th^ 
your information is up to date on this subject? I thin 
that idea still prevails to some extent, yes. 

243 Does it come down to this, that you think that in 
most casus tore has been a matrimonial offence com- 



252 I do not think that is quite the answer to my ques- 
tion which was whether the solicitor who knows it is 
bogus is content to go on acting m the case?— U the 
solicitor knows for a fact that it is bogus, ray view is 
that he should not continue to act, 

1S3. {Chairman)-. That puzzles me, There are two 



rtled'rwtoh roto? p„robMrbtrti^^^ Sm tbines pSV me in Vour answer to MrMustto 

tie matrimonial offence on’^which the actual divorce is The first thing is, if a “hater does to 

Banted is one which would not have been cornmttted i,s t„ow, there is good reason to suspto ‘ “ “oBis, 

SherwisC-That, I took, happens in a number of eases, how cm y-^ W ^‘‘“(.JSenS ato^to 

244. I want you to see the point of '^ba^^I^am^ asking similar cases, I am quite satisfied that in those 



you. You have talked about the whole thing being a ^ j acting for the respondent, the thing 

farrft. Of course, if oeonlc were merely pretending to cases, 



farce. Of course, if people were merely pretending to 

commit matrimonial offences, that would be so. I want oati«tfied with that vou acted for the 

to know whether you ai-e saying that in fact there are a 254. And, being satistied with inai, you acicu 
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large number of people who arrange to commit a matri- respondent?— Lertamiy. 

monial offence and are then divorced for that offence?— 255. Now let me turn to your answer about tne poor 
There are certainly a lot of such cases, but there are a lawyer. I think you said that a large propomon 

substantial proportion of cases where no matrimonial you came across m acting as a poor man s 

offence has been committed at all. The average London j^wyer were bogus — or did I misunderstand you/ rso, 
solicitor, I would say, deaUng mainly with the .non-legal j j g^id a far smaller proportion, 
aid type of case, meets a great many of those. ^ proportion of the cases you came across 

245. Your experience is what I want.— Yes, I have ^ poor man’s lawyer were bogus, is that right?— Yes, 
experience of both, I think. You see, I see the other • - 

side, I still sit on the certifying committee of ffie Legal 
Aid Scheme, and there we deal mainly with miatrimonial 
applbations. The impression I get there, so far as one 
can judge from the mere paper work one sees, is that the 
proportion of bogus cases, if I may call them that, is 
considerably lower than it is among the wealthier people. 



that is my impression. 

257 Then am I right in thinking that as soon as you 
came ’to the conclusion that the case was bogus you 
advised the poor man that you could not possibly embark 
on a conspiracy to deceive the court? Certainly. 

258. Is that what you did?— Yes. 
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259. That being so, no doubt he took your advice and 
there would be no bogus case? — ^All I do, of course, 
when sitting as a poor man's lawyer, is to give oral advice. 
All I can say to the man is : “If in fact, as I rather 
suspect, thi3 case is bogus, you should not get a divorce ”, 
but that is all I can say. In my view, among the poorer 
classes there is a far smaller proportion. Could I give 
an example? The case actually came before me when 
I was sitting as a poor man’s lawyer : a girl in the 
A.T.S. came along to me, and her story was — and I 
cross-examined her pretty severely and I am sure this 
is true — that, wishing to be divorced in order that she 
might marry Mr. A., but not wishing to get him mixed 
up in it, she slept with Sergeant B. She apparently did 
this so thoroughly that when I saw her she was about 
to have a baby by Sergeant B. She would never have 
slept with Sergeant B. at all, apparently, but for the 
fact that she thought that was necessary in order to 
enable her hiis-band to divorce her. I think that is an 
absurd and tragic case. 

260. Yes, but that of course is nothing to do with the 
bogus case? — No, but it does make the point that the 
offence would never have been committed at all except 
for a desire to obtain a divorce. 

261. {Mr. Ba]oe)\ On quite another point, Professor 
Gower, do you consider that divorce by consent would 
promote the welfane of the children more than the present 
system? — One of the objections, to my mind, of the 
present system is that so little is done to protect the 
welfare of .the children. Divorce by consent certainly 
would not make it any worse. What I think is wanted 
in order to protect the welfare of the children is that no 
divorce in which there arc children should take place 
unless the judge, or perhaps the court welfare officer, has 
seen both parties personally, and the children. I think 
it is an absolute scandal that at the moment the custody 
of children is so often determined solely on affidavits 
without the judge deciding the case having seen both 
parties. 

262. Are you suggesting that there would not be a 
divorce granted then under your system? — No, I am not. 
I am not an expert on this, but if both parties are deter- 
mined that they want a divorce, I should not have thought 
that the interests of the children would be preserved or 
improved by keeping the parents living together unwill- 
ingly, or iiiidivorced against their will. I should have 
thought it far better, in the interests of the children, if 
the marriage is cO'mpletely broken, to dissolve it, the 
party having the custody could then marry again and 
the children could .lead a normal life with, if not a 
father at least a step-father, if not a mother at least a 
step-mother. 

263. You mentioned a completely broken marriage? — 
Yes, in my view a marriage in which both parties want a 
divorce is a completely broken marriage, but Lord Keith 
made the point that perhaps it was right that even then 
the court should have discretion and should not grant a 
divorce unless there was no hope of reconciliation, and 
I respectfully concurred with that suggestion. It seems to 
me an admirable one, 

264. That would mean, of course, that everybody would 
have to go through the motion of trying to be reconciled? 
—I hope not. I think myself that once the parties go 
so far as to bring court proceedings reconciliation is 
pretty hopeless. As you know, this has been tried in a 
number of continental countries, and in every country 
where it has been tried I understand .that it has been 
proved a complete farce. It merely adds another step 
to the procedure. The parties are brought before a 
judge or some other court official and he pretends to try 
and reconcile them ; one of them probably does not 
turn up — in fact, I believe in France you have not 
necessarily to -turn up. I have spoken to French and 
German judges about this, and they have all agreed that 
it is completely farcical. I do not think, myself, that 
any attempts to reconcile people at that stage would 
do any good. What I think should be done is that 
somebody should investigate very closely to see what is 
in the best interests of the children of the marriage. 



265. But the judge would still have to pronounce a 
divorce if both parties asked for it? — That was my sugges- 
tion. Lord Keith has suggested that there should be a 
funther requiiremant that iffie judge should be satisfied 
that there is no prospect of reconciliation. 

266. But that would involve the welfare officer coming 
into the picture, and you say you do not think that would 
be any use? — Frankly, I do not, no. If the judge thought 
that there was a prospect of reconciliation, then I would 
be very happy in giving him power to refuse any decree, 
but if it means that you have got to have this business 
of trying to reconcile the parties through some court 
official, then to my mind that .is just a sheer waste of time 
and money. 

267. You say that you think the children would be no 
worse off if the parties were allowed to come to a judge 
and say: “Our marriage has broken down”? — In my 
view, no, they would be no worse off ; now the parents 
separate without a divorce, then they could get a divorce 
if they wanted to. 

268. I am talking about the children. — ;No, it would be 
no worse for them. 

269. You do not think that it makes people think more, 
if they have to prove an offence? — Frankly, I do not think 
so. 

270. You do not think that people may rather lightly 
say : “ Let us call it a Say, we will go to a judge and 
ask him to divorce us"? — I do not think so, no. If 
they could just go. as it were, to the Post Office and buy 
a savings certificate, it would be an entirely different 
matter, you might get silly people doing precisely that, but 
I hope it will never be made as simple as that. They 
would have to go to the lawyers, they would have to file 
petitions and the case would not come on for hearing 
in under three months, or thereabouts. If in fact they 
had not made up the quarrel after three months, then I 
would say they would never make it up. 

271. You would not require them to include in their 
statement to the judge anything about what is in the 
interests of the children? — I do not think that there would 
be much point in getting them to include in their applica- 
tions to the court anything about that I think a court 
official or welfare officer, or someone of that nature, 
should investigate on his own. I think that this is an 
instance where our contentious procedure, with each party 
arguing his case, breaks down completely. There should 
be some court official who should carry out, if possible, 
entirely independent enquiries to decide what is in the 
best interests of the children. You cannot to my mind 
decide what is in the best interests of the children on the 
basis of statements in the divorce petition. 

272. You do not think it is advisable that the parents 
should be required to consider the interests of the child- 
ren? — I certainly think it is advisable that they should 
consider the interests of the children, but I do not think 
that you will make them consider the interests of the 
children by asking them to put something in their- divorce 
petition about it. If you can think of a system which 
would make them do that, obviously it would be a very 
good one, but my own view is that so often the child 
becomes merely a pawn in the game, in the present system, 
and that what is wanted is some independent enquiry, 
as indeed does occasionsdiy now take place. A friend of 
mine has a divorce case on at the moment where the 
court welfare officer is in fact being very helpful in seek- 
ing to protect the interests of the children, but that is a 
comparatively new development. 

273. And you think a child would be no worse off if 
there were divorce by consent? — I do. 

274. {Lord Keith) : I would like to ask a supplementary 
question: what you have been saying about dishonest 
divorce relates, I understand, to the pretence of adultery, 
is that right? — Not only adultery, there is also the pretence 
of desertion.. 
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275. Yes, that is what I was really coming to. I may 
be on uncertain ground here. So far as desertion in 
t'.nglish law is concerned, is it enough that the separation 
commenced against the will of one of the spouses, or 
must it continue throughout the whole three years? — It 
must continue throughout the wihole three years. 

276. Against the will of one of the spouses? — Yes. 

277. Then, when the spouse who is suing for divorce 
on the ground of desertion is giving evidence, is that 
spouse asked ; “ Were you willing throughout the three 
years to have your husband back if he were prepared to 
come back? ”? — 1 think that I am right in saying he is 
not formally asked that question. The judge may happen 
to ask it. 

278. Then is there any question of that kind? — Could 1 
give an example from my own personal experience, even 
at the risk of being struck oil' the roils, of a case where 
an api>carance of desertion was manufactured? 

279. {Chairman): Would you mind, for my assistance, 
just answering the question first? — beg your pardon. 
1 hoped 1 would answer it in that way. 

280. X think the question Lord Keith asked was 
luid the spouse who was the petitioner at some 
stage or other to say on oath, “ I did not want my spouse 
to go away and during all the three years I wanted him 
or her to come back — Not in specific terms like that. 
In a sense it may be implied. All the petitioner has to 
Hay in the petition is that he was deserted and that the 
desertion has continued, but he certainly does not have 
to say it on oath, unless the judge happens to ask the 
witness in the box. and I have never known that happen. 

281. {Lord Keith): Your view is that a dishonest 
divorce may be obtained in desertion cases by the spouse 
wlio i.s claiming divorce putting forward a case that he 
or siic has tliroughout been anxious for the other spouse 
to come back? — Yes. 

282. And in some cases you think that that might not 
bo the honest view of the spouse? — am absolutely 
certain of it. 

283. iChairma)i): Did you give your example? — The 
■example was .this. When I was not in practice as a 
solicitor I was asked by a lady friend to give her some 
advico tibout divorce. She and her husband had been 
separated for a number of years. She showed me all the 
coiTc.spondcnce. It was perfectly clear to me that there 
was no desertion, they had obviously drifted apart. How- 
ever, 1 said to her, “If you like to come back to-morrow 
1 will try to give you a form of letter which I suggest 
you might write to your husband ; that may do some 
good ". I took some pains to prepare a letter, and 1 
said, “ Now, if you send this letter to your husband, and 
after a month or two there is no reply, I should then 
go U) a solicitor and you may get a divorce”. I gave her 
Ihc form of letter which, with some misgivings, she wrote 
to her husband. I understand that a few months later 
.she wont to her solicitor. The solicitor went through all 
llic correspondence and said, “There is no hope here”. 
’I'iicn he came to tltis particular letter, and he said, “This 
niit.s an entirely different complexion on it, I think we 
miglit get a divorce on the basis of three years’ desertion 
iit view of this letter ”. In point of fact that lady was 
divorced on the grounds of desertion a few months later. 
Without the letter there would have been no divorce. As 
a lusult of the letter the court was satisfied that there 
luid been desertion for the past three years. 

284. In other words the lady, with your assistance, 
successfully deceived the court, is that right? — I suppose 
Ihiil is what it comes to. 

{C'luiirman ) : Does anyone else wish to ask a question? 

285 {Mr. Justice Pearce): Your views are in conflict 
witli ii number of distinguished people who have spent 
111! their life in the law and I would like to know what 

Gxoerience is. When were you called?— I was an 
SSed clerk from 1933 to 1936. 

286 When were you admitted? — I was admitted in 
Jammry. 1937. 

287 You then practised? — ^Practised until the outbreak 
of war. 



288. Until 1939, two years?— I had a certain amount of 
legal experience during the war. 1 was in the Army but 1 
used to do some advising of my colleagues, and so on, 
most of whom, at that time, luid miitriinonial problems, 
as you would appreciate. 

289. 1 am talking about .serious professional practice, 
not just dealing with friends.— 1 came back in 1945. 

290. Until? —I was in full-liinc practice as a solicitor 
until 1949, and I am now in piirt-Lime praclieo. 

291. {Mr. Mace)\ \ am a solicilor, and it is from a 
solicitor's point of view that I want to ask a supple- 
mentary question. Who comes to see you to ask you liow 
to get a divorce, the petitioner or the respondent?— The 
respondent. The husband, for example, comes to see me 
and says, “I want to give my wife evidence upon which 
she can divorce me 

292. And would you feel that you were acting pro- 
fessionally if you entered an answer to that petition?—! 
should not enter an answer. 

293. Not in respect of alimony? —Wlml you are sugge.st- 
ung is that if 1 have given a man this letter to write T 
ought not any longer to act for him if he wishes to defend 
on the issue of maintenance. 

294. 1 am making no suggestions at all. I want to 
know what your views are as to your own professional 
conduct, because it will aifcct the general bearing of 
your evidence. — Yes. 

295. If you have advised a man, rightly or wrongly, how 
to go about giving the evidence upon which his wife could 
launch a petition, and you have reason to believe that 
he is not going to commit a matrimonial olicnee or that 
he is doing .so with the knowledge of his wife, do you 
think it professionally proper to put in an answer to that 
petition on the question of maintcnaiice?- -Yes, I think it 
perfectly proper. 

296. If a petitioner comes to you and you see from 
the documents elements of this practice which you allege 
exists, would you make any enquiries bcrorc you took up 
the case? — Certainly. I should point out to the petitioner 
that she has to swear that there has been no collusion, and 
I should tell her what that meant, but belief in the com- 
mission of tlic matrimonial olTencc is not a thing which 
is any concern of cither her or me. 

297. You have said lluiL this is a ipmctico7--Yes, indcctl, 

298. I asked you whether you could give us evidence 
of clients who had done this. Can you give us names 
of solicitors, whom you referred to as "the average 
London solicitor ", as-sisling it? — 1 certainly could. 1 would 
rather not do so, but any of the large firms of solicitors — 
you must know as well as 1 do which arc the firms 
with the largest divorce practices, and If you get the 
partner, or better still the managing clerk, dealing with 
divorce, he will, tell you, I am stirc. the same us I have if 
he is .an honest man. 

299. Would you be prepared ’to give to the Commission 
the names in private so that the Commission might make 
their own cirquirics? — What I would ask is this, tlKit 
you would allow me first to enquire of the firms whose 
names I would, propose to give whether tliey have any 
objection. I do not think that it is right to ask me to do 
this without their permission, is it, my Lord? 

300. {Chairman): You have been asked wlvethcr you 
would, and you say you will not, and I quite appreciate 
your reasons, but would you be willing . . . ? — My friend 
is a solicitor, and he must know who the big divorce 
solicitors are. I do not really think that it is fair to 
ask me to tell you, it is unnecessary. 

301. {Mr. Maddocks): Is it a fact that you have no 

particular firms of solicitors in mind when you make 
this accusation against London solicitors? — I do not regard 
it as an accusation at all. The unfortunate London 
solicitors are doing their best to make this absurd system 
work in as civilised a fashion as possible. We are the 
victims, and that is why I have come along today, because 
we are one of the worst sufferers of the present system. 
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302. I withdraw the word “accusation”. Had you any 
particular firm or firms of solicitors in mind when you 
were telling us what London solicitors did? (Chairman) , 
May I say that you are not being asked to give the name. 
—No, Sir. When I said that I was thinking quite generally, 
but if you ask me now, can I think of some firms to whom 
that would apply, the answer is yes, indeed I can, some 
particular firms to whom that would apply most 
emphatically. 

303. (Mr. Young): 1 want to get the English law of 
collusion a little more clearly in my mind. If a client 
comes ito you and says, “ I am away from my wife a.nd 
I want to get a divorce ; how do 1 go about giving 
her the evidence? ” is there anything wrong in English 
law in your telling him that the way to do it is to go 
away and commit adultery and send her the hotel bill, 
and then hope for the best?— In my view, there is nothing 
wrong at all, but various people round this board seem 
to think that it is very wrong. In my view, it is not 
legally wrong. I think it is thoroughly objectionable that 
Wie should have to do it, but we certainly do do it and 
in my view it is perfectly proper professional etiquette. 

304. I want to be quite clear in my own mind because 
as far as I know there is nothing in the law of Scotland 
to prevent your doing that, and 1 want to be quite clear 
whether there is anything wrong in doing it under the law 
of England? — In my understanding of the law of England 
there is nothing wrong. 

305. So long as you do not arrange it between husband 
and wife? — Certainly. 



306. Nothing wrong in advising a man to go away and 
commit adultery and give his wife the evidence and hope 
that she will, in fact, divorce him? — would not go so 
far as to tell him to go away and commit adultery. 



308. He comes to you as a man qualified iii the law 
to advise him what grounds to produce. There is nothing 
wrong, is there, in your advising him how to do at m 
my view, nothing wrong whatever. I think it is untor- 
tunate that we should have to. 

iChatrmany: Would any other member of the Commis- 
sion wish to ask any question? 



309. (Mr. Lawrence): If you knew that husband and 
wife had talked it over beforehand, and that the wife was 
expecting the hotel bill, and had agreed if she got it to 
institute divorce proceedings, the whole asp^t of the 
matter would be dilTercnt, would it not? — The whole 
aspect of the matter would be dilforent. 

310. Is it the duly of a reputable solicitor when he is 
asked fay a client the question that you have postulated 
to go further and enquire whether there had been any 
such prior agreement? — ^In my view, the most one can be 
expected to do is to advi&e that there must not be any 
form of agreement, and that there will not be any divorce 



(Chairman) : No other questions? Thank you. Professor 
Gower, and thank you also for the memorandum which 
was supplied stating the present state of the law. That 
finishes the witnesses for the day. 



{The witness withdrew.) 



(Adjourned to Wednesday, 21sl May, 1952, at 10.30 a.m.) 
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PRELIMINARY NOTE 

In connection with the dissolution of marriages many hold widely differing views. To this the members of the General 
Council of the Bar are no exception. The contents of this memorandum cannot therefore be taken to be the unanimous 
view of the Council, though they are in accordance with the views of the majority. 



INTRODUCTION 

General 

1. Although the causes of breakdown of marriage and 
remedies therefor are not specifically referred to in the 
terms of reference of the Commission, some of the sub- 
stance of this memorandum is necessarily and logically 
affected by our views of such causes and remedies. We 
have thought it proper that our approach to the specific 
questions upon which the Commission is prepared to 
receive memoranda should be evidenced and prefaced by 
our views, although we appreciate that some may not 
involve matrimonM legislation properly so called. 



Causes of marriage breakdown 
2. The causes, in our experience, cannot be segregated ; 
they are, to a large extent, interdependent and overlapping. 
There are many cases, for example, of physically unstable 
relationships with additional financial difficulties. The 
latter may precipitate, but do not necessarily cause, the 
final break. Any rigid classifications, we consider, would 
be an over-simplification, but we set out below in order 
of importance some of the main factors which we consider 
contribute to the breakdown of marriage, and which do 
not make for healthy and happy married life or for the 
interests and well-being of children. 
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(i) Sexual failure 

3. We are empliatically of the opinion that sexual 
failure is the primary and basic cause. The simple case for 
ruiUity is the obvious example. The re^ case of '^tui 
•refusal is, we find, comparatively rare. Tihe great majority 
of cases of failure to consummate are due to some psycno- 
logical incapacity and in the majority of cases the incapable 
spouse is the wife. In the case of the man, the incapacity 
is usually but not exclusively the result either of a lack or 
virility or lack of heterosexual impulse, due to some organic 
defect or to homosexual tendencies.^ This last is occasion- 
•ally also the reason for incapacity in the woman ; out in 
the great majority of cases the cause m the woman is 
due to deep seated fear of the act of intercourse itself, o 
o£ ensiling pregnancy. IntcKourK and its results h"' “ 
far deeper physical and emoti'onal impact on the woman 
and we further stress that many a bride who would be 
am viro if understandingly and gently approached by 
her spouse, is panicked into frigidity by ignorant sexual 
approaches in, the early days of marriage. 

4 The remedy would appear to be a more adequate pre- 
marital sexual education for both sexes. 

5 We think that sexual maladjustment falling short 
of non-consummation, more than any other «^"se, leads 
to the ultimate breakdown of marriages. The law has to 
approach something as important as a change status 
with the utmost caution and we appreciate that to put 
upon the courts the task of enquiry far beyond overt 
acts would certainly (at present) be unwise if not impos- 
sible Nevertheless, the recent trend of judicial d^ision 
shows an awareness of the vital importance of the sex 
factor. 

6 We stress strongly that very often the marriage 
appears to break down for reasons which are not in tact 
causes, 'but merely symptoms. The husband who spends 
his evenings in the public houses or greyhound racing 
or with other women, the wife who is constantly away 
from home and in the 3 

drinking wife, the nagging wife and the violent husband 
do so and become so because— often unbeknownst to 
themselves— the physical side of their marnage is unsatis- 
factory. Often they never realise the true cause ; too 
frequently realisation comes too late. The degree or ignor- 
ance is profound and its spread, in our experience, 
appalling, 



(ii) Divorce-mindedness 

7. It is much more difficult to give factual evidence of 
this, and our opinion is more of that intuitive kind which 
comes from the necessary probing of great numbers ot 
matrimonial suits, The state of mind results fpm a 
number of causes such as easier divorce, quicker divorce, 
cheaper divorce, and a general lowering of moral, religious 
and social standards, following on two great wars, the 
fear of a third, and a consequential disruption and 
instability of living conditions. 

8. Fifty years ago and less, if tW'O young people con- 
templated marrying each other, Shek attitude of mind arid 
that of their family circles was that the decision once made 
should be, and to all intents and purposes would be, 
irrevocable. They heeded the counsel of their elders and 
once married, their immediate and instinctive reaction to 
a matrimonial storm was to ride it out. 

9. The attitude of the present day amounts to saying 
“ We are attracted to each other. We will go round the 
comer to the registrar’s office and then sleep together 
•legally If it doesn’t work out, we can go round the other 
corner and get a decree nisi at no particular cost in a 
month or so, and in a further six weeks we shall be 
free to do the same thing all over again with a different 
partner". The attitude of mind is that marriage is a 
temporary affair with no degiee of permanency. 

10 We think, however, that there are signs of a swing 
in the opposite direction. The consequences of the disaster 
of divorce, the increase in juvenile delinquency and finan- 
cial distress are beginning to find their way into the 
consciousness of young people. Public declarations by 
the leaders of the Churches, of Ministers of H.M. Govern- 
ment, of medical men and educationalists are beginning 



(n take effect We support such a trend and urge that 
k bf eSraged. Wc suggest the following general 

lines : — . , 

(n) Inculcating in the mind of the public and particul- 
larly the young by every method of education and 
propaganda the fact that divorce carries *n ite wake 
grave material disadvantages and injury to children. 

m The development of the appreciation of moral and 
soiritual values. In this the Church must ake the 
leading part. In the somewhat different but allied con- 
text of reconciliation, we have in inmd very many cases 
during the war where army chaplains failed to effect 
Reconciliation and the Army-R.Aj^F lega aid sectio^ 
had better success. We suggest that the local spiritual 
advisers, of whatever denomination, should he equipped 
to give really practical as well as religious guidance. 

ife) The utmost caution should he exercised in 
approaching any suggestion for extending the grounds 
tor divorce or nullity so as to avoid nourishing m those 
who arc married or contemplating marriage, the idea 
that divorce is to be had for the asking, or that there 
is nothing wrong or disadvantageous in d (or them- 
selves or their children morally or financially. 

(fO A hall should be called to easier, cheaper and 
quicker divorce. 

(e) The temporary quality of magistr^es orders 
■should be recognised and underlined. Findings ol 
matrimonial offences should not be made by consent. 

(/) Conciliation facilities at all levels and stages should 
be strengthened. 

(iii) Financial stress 

11 The gnawing anxiety of an inability to make ends 
meet or even to afford a modest measure ot enjoyment 
end relaxation for 'diemselves and their children wears the 
nerves of husband and wife. Income tax reliefs are 
wholly inadequate and bear no relation to the reality ol the 
situation and to the purchasing power of the £. 

(dv) Housing 

12 A home of their own is of great importance to a 
young couple who are mutually _ adjusting •themselves. 
There is no more inauspicious beginning than to share a 
home with “ in-laws 

(v) Incompetent housekeeping 

13. The difficulties of a family budget are added to, m 
very many cases, by ignorance and extravagance on the 
part of the young wife who may know little of practical 
domestic arts in which former generations were trai-ncd. 
The factory is not a place where competent housewives 
are made. 

(vi) Drink 

14 We consider that drinking alcohol to excess in any 
class of society is one of the causes of the -breakdown of 
marriage. 

Statistics 

15 During 1950 there were 29,868 matrimonial petitions. 
This was 5,565 fewer than in 1949. There were 13,739 
petitions for desertion, 3,101 for cruelty, 242 for lunacy 
and 59 for presumption of death. Decrees nisi pronounced 
totalled 29,482. 

RESTRICTION ON PRESENTATION OF A PETITION 
FOR DISSOLUTION OF MARRIAGE 

16 The present position — apart from the Matrimonial 
Causes (War Marriages) Act, 194‘1 — is that no petition 
for dissolution of marriage may .be presented save with 
the leave of the court if the marriage has not subsisted 
for three years. The applicant must show a case of 
exceptional hardship or depravity. On -this question our 
views are divided, and we therefore make alternative 
recommendations. 

17 Firstly : We suggest the substitution of a new 
proviso that a petition may only be presented within three 
years of the date of the marriage where the court is 
satisfied that serious hardship would othejiwise result ; the 
prospect of reconciliation should be a factor to take into 
account in granting or withholding leave. 

18. Alternatively: We suggest that the restriction 
should be wholly .removed. 

19. The case for the removal of the restriction or for 
the relaxing of the requirements at .present insisted upon, 
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is based on a consideration of the situation which largely 
obtaiha in oases where cause for dnsoluuon of mm 
in fact arises within the three ^pph^ 

leave are riffhtlv heard in camera. The result is that 
tlTe S!Ay\^V precedents; judges 
to what constitutes exceptional hardship or 
the result of any application is very much m the nature 
S a lottery which brings the law into disrespect. Unless 
?herp is s^iear case the position of a wife is mote often 
Sm “ot one of extreme difficulty. The mam problem 
faohie her Is generally one of support; m very tnany 
cIsS®she has given up work to be married and finds 
Sulw in obtaining a 

woman living apart from her husband. If there are 
SSSSn J is often impossible for her, in any event to 
oEi work. In order to obtain support from a reluctant 
husband who may employ the time at his 
hiding or disposing of his assets, she eith« 

to the magistrates, or she pri^eeds m the High Court 
for judicial separation, restitution of conjugal rights or 
for her husband to support her. None of these rernedies 
sets her free. They are often the precursors of dissolution 
of marriage when the requisite three years.,have elapsed , 
but the proceedings are, in one sense, duplicated. ^ 
period of waiting for thre«, years to elapse sometimes 
results in the wife herself forming an irregular union. In 
this event, she is obliged to ask 

court, and if her husband chooses to ^lege her adultery 
against her by way of recrimination and possibly in order 
to avoid (as he may think) having to support her, a 
defended case is the result with the expenditure of time 
and money. This is a consideration in any case, and 
especially where cases may be brought by assisted persons 
who may well seek to conduct their cases or gratify their 
personal animosities at the public expense. 

20 Some do not consider that the true support of 
marriage is to be found in the continuation of a system 
whereby, in an ordinary case, an aggrieved spouse is pre- 
vented from proceeding for a remedy. 

21 One view is that if the object of the three-year 
delay is to bring about opportunity for reconciliation, it 
is not considered that the delay serves its purpose. At 
the stage when an aggrieved spouse gives instructions for 
the presentation of a petition for divorce, it is almost 
always the case that reconciliation has been tried without 
result or at least considered. Parents, relations, medical 
advisers, probation officers, ministers of religion and 
friends, are almost always fully apprised of_ me situation 
and have discussed it with the intending petitioner^ before 
the grave step is taken of instructions being given to 
oroceed. Reconciliations effected under pressure are not 
true reconciliations. Those who hold this view consider 
that reconciliation should not be regarded as a specinc to 
which an intending petitioner should be compulsorily intro- 
duced. If asked for by an erring spouse, reconciliation 
should lie in the gift of the wron.ged spouse to be offered 
spontaneously or rejected at will. 

22. So far as we are aware, no statistics are available 
of cases where leave has been asked for and refused, or 
where the restriction on the presentation of a petition tor 
divorce has produced lasting reconciliation. The present 
position probably is that there are very many cases of 
persons who have a present right to petition and are merely 
waiting for the effluxion of time before proceeding. 

23 The prospect of reconciliation is clearly ascertain- 
able' Whilst appreciating that the purpose of the legis- 
lation was that which we have ourselves so strongly advo- 
cated, namely the discouragement of divorce, the holders 
of both views think mat on balance .the disadvantages of 
retaining the proviso so far as its relation to exceptional 
hardship and depravity is concerned, outweigh the 
advantages. 

POSSIBLE NEW GROUNDS OF DIVORCE 
Introductory 

24. The matrimonial laws of England have hitherto 
excluded divorce by consent or (save for the special case 
of incurable insanity) at the suit of a spouse who cannot 
establish that the other spouse has teen guilty of a 
matrimonial offence. 

25. The experiment of easy, consensual or unilaterid 
divorce has been tried, notably in Russia arid in certam 
States of the U.S.A. In Russia the experiment reached the 
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point where a marriage could be dissolved by registration 
by one spouse, .regardless of the wishes of the other and 
without the need of proof of any matrimonial miscon- 
duct. The resulting disruption and effect on the rising 
generation was such that sweeping amendments in .the law 
were made and we believe that divorce in the U.S.S.R. is 
now more difficult to obtain than in most countries. The 
grounds for divorce in the U.S.A. differ from State to 
State and range from the strict laws of New York State to 
the virtual law of divorce at will in Nevada and Texas, 
where it is almost an industry. We believe that important 
bodies of legislators, sociologists and jurists are concerned 
at the disruptive results of easy and wide-spread divorce. 

26 The En^ish law of divorce is based on the concep- 
tion that the family is the corner-stone_ of the socml 
structure, that marriage and family unity are to be 
maintained, preserved and protected and that divorce ^ave 
in the special case of incurable insanity, a visitation of God) 
is permissible only where one spouse has been guilty ot 
matrimonial misconduct so grave and weighty as to make 
it unreasonable that the other spouse should continue the 
married life. 

27. To introduce a basis whereby marriage may be dis- 
solve by agreement or at the will of one spouse would, 
we believe, strike a disastrous blow at famuy life. It 
would basically alter the attitude of mmd towards 
marriage, not merely of those who are married but of 
those Who are contemplating marriage We beheye that 
among the majority the attitude 

permanent and, as we have observed earher, that attitude 
is regaining strength. 

28 Those who are campaigning for easier divorce can- 
not we think, have observed or appreciated, as we have 
in our practices and other capacities the cumulative misery, 
disruption and injury to chUdren of widespread divorce. 

29 We recognise that there are and will remain, cases 
of tlW contracting of illicit unions where .the 

spouse will not divorce the other. The consideration is, 
in our opinion, heavily outweighed by the protection and 
reinforcement of marriage and the family J*/ 

limited .grounds for divorce and the principle that ^ hus- 
band or^ wife commits a matrimonial wrong and breaks 
Sp the marriage, he or she does not .thereby establish a 
vested right ;to his or her freedom. 

30 In our opinion, .the existing principle of English juns- 
nrudeielS t^iight one, namely, that divorce is available 
Se one spousThas so gravely offended against the 
Sligations of the marriage tie as to render its continuance 
intoRrable for the other, and not otherwise. 

31 We recommend therefore that ffie enlargem^t if 
,anv ‘of the grounds for divorce should be Imuted to the 
reiregniUon of further matrimonial offences entitling the 
aggrieved spouse to petition. 

De facto separation for a specified p«iod 

32 This would admit the principle of divorce at 

J'of me Tpouse and of who ^ 

ifllM =“u,.y uudm- 

w'g"ill vougbt .o iuftoduce 
ligM “divo^after »vm y=.m' * 

3 “ wJ Jr™ outtd “,=vi years” substituted. 

SSSd Sowing 5 . 

protect wives and whS?f in P^^ « 

°iSsSle to\void '' 5 ^? Wffly 

£.rd" marries agmu anri^b.. 
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a new family, even though in theory the ex-wife and 
children of the first marriage are a first charge on his 
income, it remains the fact that there is less to go 
round. 

Wilful refusal to consummate the marriage 

34. We consider that this is a post-nuptial matrimonial 
offence, and should become a ground for divorce or 
judicial separation. (See title “ Nullity ”, paragraph 72 
posi.) 

Wilful refusal of sexual intercourse 

35. We agree that in theory this may offend seriously 
against the essential rights and basis of marriage, and 
might in certain circumstances be regarded as a grave 
and weighty matrimonial offence and as such a ground 
for divorce. In practice, however, we think that there 
would be great difficulty in ascertaining whether such 
refusal is wilful, and we consider that sufficient ground 
for relief is afforded by the law as it stands and as 
enunciated in Lawrance v. Lawrance (1950) P. 84 (and see 
Baxter V. Baxter (1948) A.C. 274). 

Sentences of imprisonment for long terms 

36. We have considered this carefully as a ground for 
dissolution of marriage. We are not prepared to necom- 
raend i't as a fresh ground for divorce. 

Habitual drunkenness 

37. We consider this in theory to he a grave and weighty 
matrimonial offence rendering the continuance of married 
life intolerable and entitling the injured spouse to divorce. 
In practice the degrees of inebriation and its effect are so 
various that we feel that its ascertainment would be of the 
greatest difficulty and would lend to anomalies and 
seeming injustice. Moreover, in our experience, chronic 
alcoholism or frequent drunkenness is almost invariably 
accompanied by conduct amounting to cruelty. 

38. On balance we do not recommend the introduction 
of habitual drunkenness as a ground for divorce. 



EXISTING GROUNDS OF DIVORCE 
Desertion 

39. Cases of hardship arise under the present defini- 
tion of the statutory period of desertion, almost always 
flowing from an attempt by one or other of the spouses to 
bring about a reconciliation and resumption of co- 
habitation. 

40. It is recommended that the statutory period of 
desertion be re-defined to provide that dissolution of 
marriage shall be granted where the spouse at fault has 
for a period of at least three years immediately preced- 
ing the presentation of the petition, deserted the other 
without cause, provided that a resumption of co- 
habitation shall not be deemed to have interrupted the 
continuance of the desertion, unless — in the opinion of 
the court — it amounted to a reconciliation. This may 
well be the existing law (see Bartram v. Bartram (1950) 
P. 1, Lane v. Lana (1950) W.N.46) but the recommenda- 
tion will place the matter beyond doubt. 

41. The present requirement is that the period of three 
years immediately preceding the presentation of the 
petition must have been uninterrupted. Hardship persists 
notwithstanding that the courts have, in the case of wife 
petitioners, to some degree mitigated the severity by deci- 
sions which in effect do not take account of very short 
periods of cohabitation where reconciliation ds mooted. 
It is, however, impossible to advise with certainty whether, 
for instance, a threeweeks’ period bt cohabitation would 
be held not to affect desertion, but that a month would 
be too long. If any period interrupts the desertion, the 
intending petitioner must start computing the period 
over again. 

42. In our view, such cases of hardship are avoidable 
without altering the true quality of the ground for relief. 
If effect were given to the recommendation, spouses would 
be encouraged to attempt reconciliation knowing that if 
it failed they would not be penalised. A wife “ ordin- 
arily resident ” in England may present a petition for 
divorce, and mere temporary absences have been held 
not to disqualify her. We suggest that a dispensation 
ejiisdein generis be applied to riie three years’ desertion 



period and that it should operate in favour of husbands 
equally with wives. (See our observations under the 
title “ Condonation ”, paragraph 82 post.) 

43. We consider that the period of 'three years as such is 
the right duration. It does not involve any undue hard- 
ship; it provides a reasonable tiipe for reflection, and 
not infrequently — especially where there are children — 
leads to a reconciliation. 

Cruelty 

44. Cruelty as a matrimonial offence is defined to be 
conduct of such a character as 'to have caused danger 
to life, limb or health, bodily or mental, or as to have 
given rise to a reasonable apprehension of such danger. 
This definition is the most precise which the courts have 
afforded, and the test of injury was adopted by a majority 
of four to three in the case of Russell v. Russell (1897) 
A.C. 395. 

45. We are divided in our views whether cruelty should 
be re-defined in the light of experience and recent 
decisions. 

46. Those who are opposed to any statutory definition 
stress that while it is true that the apparent conflict of 
such decisions as Lauder v. Lauder (1949) P. 277, Kaslefsky 
V. Kaslefsky (1951) P. 38, Simpson v. Simpson (1951) 
P. 320 creates doubt, they are of the opinion, that in its 
essence, the matrimonial offence must vary in nature, 
charaoter and conception with the change of social con- 
ditions, and must be left to develop with judicial inter- 
pretation. They hold that the balance of advantage lies 
in a fluid position which would be lost if the offence were 
statutorily defined. 

47. The other view is that for the reasons hereinafter 
appearing, cruelty should be re-defined if necessary by 
statute and that it should receive some siicli definition as 
“ such conduct by one spouse towards the other as would 
make it unreasonable for the spouse at fault lo require 
the other to continue cohabitation 

48. The House of Lords which considered Russell v. 
Russell above, considered all the authorities and especi- 
ally those decided before the Act of 1857. Lord Stowell 
in Evans v. Evans (1790) I Hag. Con, 35, had put for 
ward a proposition of which the House of Lords approved. 
He did say “the causes must be grave and weighty and 
such as to show an absolute impossibility that the duties 
of married life can be discharged”; but the majority of 
their Lordships declined to go beyond the definition set 
out above, 

49. Since 1897 there has been a marked development in 
the mutual relations of husband and wife, and especially 
in the rights of the wife since the days when the ecclesi- 
astical courts administered the matrimonial law. It is 
not possible to adhere to the customs and manners of 
half a century ago and follow blindly the judicial de- 
finitions of offences which were made in the setting of 
rights, duties, customs and manners which have under- 
gone so radical a change. 

50. The standard of injury to health or apprehended 
injury to health works curiously and indeed worked 
curiously in the Russell case itself, as Lady Russell's con- 
duct, while not constituting cruelty for the purpose of 
entitling Lord Russell to relief, was held to be sufficient 
to constitute an answer to her petition for restitution of 
conjugal rights. It is possible for precisely the same 
conduct by a husband to result in his wife’s petition fail- 
ing if she is physically strong and not of a nervous 
disposition, and to succeed iwhere she is physically 
delicate or of a nervous disposition. It some- 
times happens that the only medical evidence 
available is that of a medical practitioner •who 
is a close friend of the parties and who cannot be called 
as a witness. In actual practice, a wife who can afford 
to consult and call a neurologist may succeed where a 
wife who cannot afford such a luxury fails. The standard 
question “What do you think would be the result if 
the wife continued to be subjected to such treatment as 
she has deposed to? ” and the standard answer “She 
would undoubtedly have a nervous breakdown ”, often 
satisfies the test, but in our opinion it illustrates how 
unsatisfactory the situation is. 
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51. Throughout the common law there runs a standard 
with which all practitioners are familiar, namely, that of 
■the reasonable man. The standard of what is or is not 
reasonable should — in our view — be applied to the offence 
of cruelty and if the conduct complained of is such as 
to justify the complaining spouse in a contention that 
the conduct of the other has made cohabitation impo.s- 
sible, then such conduct should constitute cruelty, on the 
facts of that particular case. 

Incurable insanity 

52. The succBK of any petition based on incurable 
insanity and, indeed, the very jurisdiction of the court 
to entertain the petition, stands or falls by a strict require- 
ment that -the continuous period of care and treatment 
for five years immediately preceding the presentation of 
the petition shall be strictly complied with. Care and 
treatment is proved by a compliance with one or other 
of the provisions of the Matrimonial Causes Act, 1950, 
Section 1 (2) and not otherwise. 

53. It is recommended that the question whether a 
person is incurably of unsound mind should be recognised 
for what it is and treated accordingly, namely, as a 
question of fact. We therefore suggest the appropriate 
amendments of the statute to produce this effect, and that 
the requirMnent of care and treatment be abrogated. 

54. We are conscious of the fact that it may well have 
•been the intention of Parliament in making incurable 

insanity a ground for dissolution of marriage in the Act 
of 1937, to take all adequate safeguards in order that 
the rights of spouses suffering from mental disability 
should be fully and properly protected. We subscribe 
to this view. Experience has shown that the court is 
fully alive to its responsibilities. It is compulsory for a 
guardian ad litem to be appointed, and the Official Soli- 
citor {who is almost always the guardian ad litem) has 
the fullest access — as has the court — to all material on 
the file of the Board of Control. Medical superintendents 
are now well acquainted with the procedure. 

55. The fact that a person of unsound mind is certified 
so to be, does not — of itself — erect a barrier in law 
•against a spouse who complains that the certified spouse 
nevertheless continued to be a deserter. It is recognised 
here, and should elsewhere be recognised, that the ques- 
tion of whether there is incurable insanity is a question 
of fact which may be more or less difficult to prove in 
the particular circumstances of any given case. That 
the case may be difficult to prove is no reason for declining 
to 'receive evidence tendered to prove it. 



to provide reasonable maintenance and should, therefore, 
be retained. Additionally, there arc ca.ses where separa- 
tion between spouses takes place in ambiguous circum- 
stances. It is very desirable that a remedy should be 
retained which enables a spouse who wishes to bring 
about a reconciliation to record the fact with absolute 
certainty as to time, date and circumstances, and that 
such a spouse should be maintained until the erring spouse 
returns or until death intervenes or until dissolution of 
marriage subsequently asked for determines the marriage. 

61. The opposing view is that in as much as orders for 
restitution of conjugal rights arc seldom obeyed, the pro- 
cedure is obsolete, since a wife can obtain under Sec- 
tion 23 of the Matrimonial Causes Act, 1950, financial 
support for herself and the children. It is conceded that 
if the remedy is abolished it would be necessary to 
amend Section 23 by adding the words “or has deserted 
her This proposal, even with Section 23 amended, would 
leave a deserted husband without the remedies which it is 
the policy of the law at the moment to provide, both for 
himself and for the children who may be in his care. 

JUDICIAL SEPARATION 

62. A spouse entitled on available grounds to proceed 
for dissolution of marriage may, at will, proceed to judicial 
separation. Experience has shown that in some cases the 
remedy is elected from motives of spite. On the question 
of any amendment of the law, our views are divided 
and we therefore make alternative recommendations. 

63. Firstly : It is proposed that where dissolution of 
marriage would be available, no petition for judicial 
separation should be accepted except by leave of the 
court based on n finding by the court of good cause, 
including adequate financial reasons or religious grounds. 

64. Altcriiaiively: Wc suggest no change. 

65. There is a large body of opinion oppo.sed to dis- 
solution of marriage on religious grounds, and such views 
ought to be respected. Equally, many wives are married 
to husbands whose means arc inadequate, in regard to 
their capital resources, to provide security for the term 
of the wife's life. Such husbands may be. however, and 
often are, in positions where pension righLs attach to 
their widows. Such pensions at the present time are 
extremely valuable assets. We suggest that it would be 
appropriatic to allow such a wife to urge financial reasons 
for her election of the remedy of judicial separation. The 
remedy would clothe her with immunity from the atten- 
tions of a cruel or adulterous husband ; it provides her 
with support ; it retains the possibility of her outliving 
the husband as his widow ; it preserves her rights under 
the Inheritance (Family Provision) Act, and whilst retailing 
the marriage tic gives her in substance the freedom 
of action of the single woman. In no circumstances 
should such a decree be convertible into a decree of 
divorce at the suit of the wrongdoer. 

66. Whilst we are agreed in our proposal for the re- 
tention of 'the remedy of judicial separation as above 
referred to, wc find that we are divided on the question 
of whether the powers of the court in relation to variation 
of settlement after a final decree of judicial separation 
should be equated to the powers of the court after a 
decree of dissolution of marriage. 

67. One view is that a wife who electa the remedy of 
judicial separation should be content with less favourable 
financial provision 'than the wife who has elected to have 
the marriage dissolved and that any marriage settlement 
should remain as it now is, untouchable by the court 
after the final decree of judicial separation. It should 
co-sLibsist with the marriage which brought it into being, 

68. The opposite View as that the present situation 
unduly favours the guilty spouse. It is thought inequitable 
that such a spouse should retain an interest in the funds 
of the marriage settlement brought in by the innocent 
party where the object contemplated by the marriage and 
by the settlement, namely, the cohabitation of the 
spouses, has been brought to an end by some breach of 
matrimonial duty on the part of the guilty spouse. It is 
not thought right that the guilty spouse so interested under 
a marriage settlement, should retain control of his own 
interest with which he might deal to the detriment of 
the children of the marriage, qr retain his interest in the 
funds of the innocent party. 

A3 



56. Such cases as Marshall v. Marshall (1949) W.N. 227 
and Frank v. Frank (1951) P. 430 show the extreme 
stringency with which the law on care and treatment 
has been applied and illustrate the hardship which flows 
from the present requirements. It is an absurd situation, 
for example, that a husband domiciled in England and 
whose wife is abroad and incurably insane, and who may 
have been so for twenty years last past, is debarred from 
access to the courts here by reason of the simple fact 
that he may well have sent his wife abroad for cure 
prior to or on her becoming afflicted with mental illness. 

RESTITUTION OF CONJUGAL RIGHTS 

57. After an order for restitution of conjugal rights 
which has been disobeyed, the court may order periodical 
payments which, however, cannot extend for more than 
joint lives of the spouses. It is proposed that after such 
an order the court should be able to order financial support 
on the same terms and for the same duration as after a 
decree for dissolution of marriage. 

58. We see no reason why a wife who proves herself 
genuinely willing to adhere lo the marriage, should not 
be provided for in the event of her husband pre-deceasing 
her ; nor do we see any reason -why the children of such 
marriage should not be secured in their maintenance 'in 
proper cases up to the age of twenty-one years. 

59. 'We are divided in our views whether the remedy of 
restitution of conjugal rights should be retained. 

60. Some consider that the remedy of restitution of 
conjugal rights is available in cases which would not be 
covered by an application under Section 23 of the Matri- 
monial Causes Act, 1950, on the ground of wilful failure 
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69. The former view is in favour of no change in regard 
to the powers of the court in relation to marriage settle- 
ments. The latter view supports a recommendation that 
after a decree of judicial separation the court shouW be 
able to exercise similar powers in this respect, as after a 
decree of dissolution of marriage, and should be able 
to vary marriage settlements. 

70. On the question of maintenance, after a decree of 
judiciiil separation the holders of both views consider 
that the court should be able to order that its provision 
be secured for the term of the wife’s life and that the 
court should be able to order and secure maintenance for 
children for a term not exceeding their attaining twenty-one 
years. 

71. The arguments against no restriction on the 
presentation of a petition for judicial separation are: — 

(a) That it would be wrong to fetter recourse to a 
remedy provided by law. 

[h) That the proposed restriction would be undesirable 
as indicating an official preference for divorce. 

NULLITY OF MARRIAGE 

Wilful refusal 

72 Section 8 (1) (a) of the Matrimonial Causes Act, 1950, 
provides for nullity of marriage on the grounds of wilful 
refusal It is suggested, for the reasons hereinafter 
appearing, that this sub-section should be repealed and it 
should be enacted that upon evidence of a refusal to con- 
summate a marriage, the court may draw an inference of 
impotence or physical incapacity and pronounce a decree 
of nullity of marriage. 

73. ft appears that this sub-section was included as a 
ground for nullity by reasons of the recommendation 
made by the majority and minority reports in 1912 of the 
Royal Commission on Divorce. Reference to the Report 
shows that the ground of the voidability suggested was 
“unfitness to marry” (see para. 353 of the Report). 
Unless the refusal is related to incapacity, there is no 
“unfitness to marry" indicated by “wilful refusal”. 

74 Wilful refusal to consummate the marriage is the 
refusal of a .marital duty. The complaint arises ex causa 
subsequenti. In logic, the proper ground of nullity must 
always be ex cousa precedenti, and unless the refusal is not 
voluntary but is referable to incapacity, the refusal is not 
a ipro.per .ground for nullity. 

75, The court has always recognised that it cannot 
enforce the marital duty of sexual intercourse. It borders 
on the ludicrous that one act of intercourse which may be 
followed by a refusal of all intercourse .thereafter, should 
validate the .marriage, leaving the subsequent refusal of 
intercourse without remedy. 

76 To carry out the intention of the Report of the Royal 
Commission of 1912, the sub-section above referred to was 
in 1937 unnecessary, because between 1912 and 1937 the 
courts had come to accept .the .modern medical view that 
a stubborn refusal of intercourse without cause or reason 
—if persisted in for a sufficient period after reasonable 
attempts — is due to abnormal nervous reactions capable 
of being interpreted in terms of real incapacity. This view 
was confirmed by the House of Lords in G. v. G. (1924) 
A.C. 349. 

77. The advantages of repealing the sub-section in 
question are ; — 

(a) To restore the logic of the law of nullity of 
marriage. 

(b) To avoid .the danger (inherent in the absence of a 
medical examination) of collusion, and false evidence 
being given .upon matters incapable of satisfactory proof. 

<c) To carry out the real intentions of the report of 
the Royal Commission of 1912. 

(d) To uphold the sanctity of the marriage tie. 

(e) To obviate a dangerous divergence between the 
civil and ecclesiastical marriage laws. 

Printed image digitised by the University of Southampton Library 



DECLARATIONS 

78. The court does not make declaratory judgments in 
proceedings (apart from legitimacy suits) brought for that 
purpose. 

79. It is recommended that the court should delwer 
declaratory judgments on questions of status, when 
required so to do. 

80. The present position is unsatisfactory in that persons 
resident within the jurisdiction can obtain no clear guid- 
ance directly on the point as to their status. Modern 
facilities for travel and the upheavals of two world ware 
have resulted in a great interchange of. population, and 
this is likely to increase steadily. Marriages between 
persons of different race, creed, colour and nationality, 
give rise to complicated problems of residence and of 
domicil. These problems in their turn are reflected by 
problems which arise when one or other of the spouses 
or both take proceedings for dissolution of marriage 
abroad. Especially is this so where so called divorces are 
obtained, valid by the law of the religious community to 
which ithe husband belongs. The wife in such .a case may 
well be in a position of doubt and uncertain whether she 
is married or not. The opinion of her legal advisers may 
be inconclusive ; the marriage authorities cannot assist ; 
at the moment there is no .procedure by which the wife can 
obtain a declaration from any court_ in proceedings for 
the purpose that she is single or married. 

81. Many such persons are loath to marry again with 
the overhanging fear that their marriage may be bigamous 
and the issue of such a marriage spurious. The only 
practical way of testing such a question would either be 
by a petition for restitution of conjugal rights, whicli 
the wife or husband could not in conscience present, or by 
a petition for jactitation of marriage which would dejiend 
on evidence that the other spouse had falsely asserted 
that he was still married. In the majority of cases, this 
is quite unlikely .to be the fact. It is submitted that it is 
unreasonable that such persons should be left in doubt 
as to their status, or forced to subscribe to some insincere 
method of obtaining a decision which satisfied them that 
they are or are not free to marry again, 

BARS TO A PETITION 

Condonation 

82. Condonation is a forgiveness and re-instatement of 
the offending spouse. So long as it subsists it is an 
absolute bar to a dissolution of marriage or to malrt- 
monial relief based on the offence condoned. It is con- 
ditional in the sense that a subsequent matrimonial offence 
on the .part of the forgiven spouse will revive it. It need 
not be revived by an offence ejusdcni generis, nor indeed 
by an offence which itself will suffice to support a claim 
for relief. The bar of condonation as a defence is avail- 
able to any party to the suit. 

83. The result of judicial decision has produced a situa- 
tion in which a husband may condone his wife’s adultery 
with the co-respondent, and that adultery may be revived 
by a subsequent desertion by the wife. Whereupon the 
condoned adultery is revived as against the co-respondent, 
together with a liability for costs and damages, (Lloyd v. 
Lloyd & Hill (1947) IP. 89.) 

84. It is suggested that this situation should be remedied 
by legislation, It may be suggested that in as much as 
such a co-respondent has obtained the benefit of condona- 
tion, he should also take the risk of the condonation 
being rendered nugatory by subsequent action on the part 
of the wife, e.g., by desertion or cruelty or by acts of 
conjugal unidndness. (Beard v. Beard (1946) P. 8.) We 
venture to disagree. Condonation may well have been 
brought about by the joint action of all three parties 
concerned ; the co-resjjondent, on the faith of the husband’s 
forgiveness of the wife, may have radically altered his 
position. He may have married some other person ; indeed 
there is nothing to jirevent financial arrangement between 
all three parties being part and parcel of the condonation- 
\^ilst it is true that any such financial arrangement might 
well affect the question of damages subsequently sought, 
we think it highly undesirable that a co-respondent whose 
offence has been condoned, should find himself faced 
with a claim for costs and damages arising out of the 
unilateral action of the wife, out of whose life he has 
passed, may be years previously, and in respect of whose 
desertion or cruelty he has played no part whatsoever. 
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85 We auggcs-t that it is in the public interest that sucix 
co-respondents should bo able to fool with certainty that 
ithe 'hiatclhcit so buried will so rerTWiin, and that in nny 
such proceedings a co-respondent should not be liable 1‘or 
costs and damages. 

86. An element in condonation most frcciuently met wilii 
is that the spouses signify their reconciiialum by sexual 
intercourse. It sometimes happens that sexual intercourse 
*akefs iplacc in drouinstances where the iparties thereafter 
allege condonation not to have been wholly ellceled. 
Where there is a sulTicienl knowledge of the facts and 
circumstanco.s concerned, an act of mtcrcourse as against 
a husband is conclusive evidence of condonation ; it is 
not so, however, as uigainst a wife. {Hemkrson v. 
Henderson & Crcllin (1944) A.C. 49.) 

87. We suggest that such a distinction is inequitable and 
beaiFs no reality to ipresent-diay oircuimstances, and should 
be remedied by legislation. The root of the distinction, 
we consider, is buried in history and reaches back to the 
time when wives were considered to be peculiarly under 
the domination of husbands. They were thought to be 
inops consillii and so oppressed by the d'uty of cohabita- 
tion that the dominant partner in the marriage might coax 
or coerce the wife to submit to sexual intercourse against 
her will and without her real consent. In our submission 
thiis dioes ndt accord with iircscnt-day experience, in whidi 
the wife more often than not is well aware of her rights 
and is an equal partner in the married state and often 
economically indepenJent. 

88. Condonation is an absolute bar so long as it subsists. 
We would not agree with any suggestion that it should 
be abolished or made a discretionary bar. It is in the 
public interest that homes and families should be held 
together and that spouses should not be able to retract 
forgiveness at their whim. Nor do we consider it desirable 
ithat i(t shou'ld. be a diiscrotiomiry bar. wh'loh would in cITcct 
merely allow the tribunal a discretion .to dissolve the 
marriage, although the oll'cncc had been forgiven by the 
wronged spouse. To do so would in certain oases open 
the road to divorce by consent. 



Collusion 

89. Collusion is an absolute bar to the obtaining of a 
decree of dissolution of marriage where the petition or 
answer is presented or prosecuted in collusion. We take 
collusion to be an improper bargain. 

90. The Oxford Dictionary defines eo!lu.sion us 
“ fraudulent secret imdcr.standing especially between 
ostensible opponents as in law-suit”. In Chanibcrs 
Diotioniary “ cofllusion ”, “(to collude” and “ooJlusive" 
are defined as “ to act in concert c.spocialIy in a fraud ”, 
“a secret agreement to deceive”, “fraudulently con- 
certed”, “ deccUful”. Stroud's judicial dictionary olTcrs 
the following definitions: “an agreement between the 
litigants to put forward true facts in support of a false 
case >or false facts lin suipipot^t of a true cos© ”. (Church- 
ward V. Churchward (1895) P, Ifi.) “An agreianciit for 
one to commit or to appear to commit an act of adultery 
in order that the other may obtain a remedy at law as 
for a real injury”. (Crewe v. Crewe 3 Hagg. Ecc. 123.) 
“An agreement between the parties wrongfully to 
WiUthboild Tclevanit liaots ifrom the co'iiTt ”. (Hiitil v. Hunt 
47 L.J. P.D, & A, 22.) 

91. In our view not all agreements between spouses 
coatain such an element of impropriety tliat they should 
be held to be collusive and bars to a decree. 

92. It is recommended that in any matrimonial pro- 
ceedings {where there is no contest on the merits) it shall 
be lawful for the parties to initiate, prosecute and con- 
clude any negotiations in regard to financial support for 
the wife or children, such agreement being unenforceable 
unless it shall be disclosed to the court at the hearing of 
the suit. We would provide that nothing should be 
deenaed to make lawful any suit or application initiated 
or presented or prosecuted as a result of or pursuant to 
any agreement whatsoever, and which i.5 <jr may have 



the resuit of a non-disclosurc to .the court of material 
facts, or which involves the presentation of a false case 
to the court. 

93. Nor woLiid we think it improper that matters of 
custody or access should be agreed or itihid la wife in 
the circumstances envisaged should receive a payment 
from her husband to defray the cost of proceedings. 
(.See Beattie v. Beattie (1938) iP. 99.) 

94. The argument for the above recommendations is 
(hat there are very many wives who are restrained from 
taking procecding.s by a very real fear of unsettled financial 
future. Practitioners in the Division are familiar with 
the case of the husband who regards his obligation to 
support H wife with whom he is not living as at an end, 
even though it be he who has brought about the cessation 
o.f ooihiabita'tdon. Equally, (the catse of .the 'huslband who 
assiduously seta about concealing or making away with 
his assets is not unknown. There are cases where a wife 
can at least look forward to a widow’s pension on the 
death of an erring husband, (but who realises full well that 
after a decree absolute all pension rights — often of value 
in private undertakings — will be lo.st to her. On the other 
hand, there are cases where a husband cle.siring to bo free 
makes a financial oiler to his wife to divorce him, he 
being the guilty spouse or prepared so to become. Such 
a suit initiated as the result of a bargain would be collu- 
sive. and we do not propose that the law should be 
altered in this respect so as to make it lawful Cor spouses 
to agree on a divorce and for husband and wife to pur- 
chase freedom. But where the cause of action exists 
and the wronged spouse is intent im claiming redress 
which cannot he contested on the merits, we sec no objec- 
tion to an arrangement or agreement on what may be 
called the colialcral or ancillary matters to the main relief 

KOUglll. 

95. It is perhaps noteworthy that the Matrimonial 
Causes Riile.s permit an application for permanent main- 
tenance to he made in the prayer of a petition (Rule 4 
(2)) ; but in practice, no action can be taken on this part 
of the prayer by way of ncg(Otiation until after the decree 
nisi ihsKS 'been pro«iosinc«l, without a real danger of a 
finding by the court of collusion. Indeed, the dangers 
of negotiation arc plainly indicated by the judgment of 
the President in Beattie v. Bcuttlo (1938) P. 99. 



CUSTODY OF CHIUDREN 

96 The power of the Divorce Division to make orders 
alfecting the custody of children is ancillary to some 
main relief being sought by way of petition or answer; 
but the court may, however, transfer to the Chancery 
Division questions relating to children. There is no power 
in the Divorce Division to deal with the custody of 
children unless a petition is on the file or a decree has been 
pronounced. 

97. It is suggested Ihat the court should have n dis- 
cretionary power in special circumstances to continue to 
deal with children where the parties have had recourse to 
the jurisdiction of the court even though the proceedings 
have not resulted in a decree ; and further that the court 
should have a discretionary power in special circumstances 
to make orders for custody where it is asked to act under 
Scdlion 23 of itho 'Matriirtooral Causes Aot, 1950. 

98. Cases often arise in contested suits where application 
is made pendente lile, either for access or for interim 
custody. The usual procedure is by way of affidavit. 
If a contested suit results in a decree, the court then 
proceeds to deal with the question of custody if it further 
arises. If there is no decree, and the petition is dismissed 
and/or the prayer of an answer is .rejected, the parties 
are thrown back to the position which they fcirmcrly 
occupied before the initiation of the suit, and any interim 
orders cease to be of effect. Unless there has been some 
order in the Chancery Division or the parties thereafter 
agree on questions of custody or access, recourse must 
be had to the Chancery Division of the High Court or 
to some court of inferior jurisdiction. W« regard it as 
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a defect tihat a judge of the Divorce Division before whom 
the parties have litigated their differences, .perhaps for 
days, and who has reached findings of fact,_ should, have 
no power to decide the custody and access in relation to 
the children of the marriage, into the details of which he 
has been taken. 

99. Questions affecting the welfare of children in the 
Divorce Division can always be raised at any time, either 
by a spouse or by some person who obtains leave to 
intervene in the suit. In practice, grandparents and god- 
parents and others are regarded as interested parties who 
may intervene to place proposals affecting custody, access, 
maintenance and education before the court. There also 
exists a court welfare officer attached to the Division, who 
is available to make enquiry under the direction of the 
judge to whom he reports. Of late it is becoming the 
practice of the court for the trial judge to reserve questions 
of custody and access to himself. Having regard to these 
factors, we consider that the divorce judge is peculiarly 
well-situated to deal with the children, the marriage of 
whose parents is litigated before him. 

100. For the above reasons we do not think it necessary 
that a guardian ad litem as suoh should be appointed for 
all children in respect of which the judge is asked to make 
orders. Nor do we think that a special children’s judge 
or assessors are in any way necessary. 

101. No order for custody can at present be made in 
respect of a child born of parents^ who, being petitioner 
and respondent, were not in a position to marry when the 
child was born. Such a child is not legitimated fay the 
Legitimacy Act, 1926. We suggest that in respect of 
such a child, and indeed in respect of all children, legiti- 
mate and illegitimate, the court should have power to 
make an order for custody, maintenance and education 
as if the child were a child of the marriage. 

102. It has been suggested tihat the court should hear 
oral evidence in all custody cases. The court already 
has power to direct oral evidence and does so when it 
thinks fit, and we do not think that any change is 
necessary. 

Court welfare officer 

103. Following on <ihe recommendaitiioo. of the Final 
Rciport of the CominitteB on Procedure in Matrimonial 
Causes (Cmd. 7024) a court welfare officer is attached to 
the DivcHoe Division in London only. The attachment 
was experimental with a possibility of enlargement, if 
successful, The judges of the Division have availed them- 
selves of his services and direct him to investigate and 
report to them. The report is open to inspection and 
cross-examination. We consider fliat the results of the 
experiment justify the continued use of his services and 
similar appointments fo-r country cases. We do feel, 
however, that these appointments should be subject to 
the following safeguards and limitations: — 

(fl) Such an officer should not have been employed in 
the same suit in which he had been engaged in 
reconciliation work. 

ib) The report should be factual and should not 
express any view on credibility. 

(c) The officer should continue to be subject to be 
cross-examined on his report. 



DAMAGES 

104. Damages awarded to a successful husband, if paid 
into court, are the subject of an order for payment out 
made on a subsequent application after decree absolute. 
On such an application the respondent wife is entitled 
to be heard. There is, however, no machinery for the separ- 
ate representation of the children, nor is the order for 
payment into court of the damages enforceable by them. 

105. We recommend that in every case where damages 
are awarded of £500 or over, children should thereupon 
be separately represented by a guardian ad litem who 
coodd enforee payment in if necessary, aiid should be heaid 
on the application for payment out, 



106. At the moment there is nothing to prevent an 
agreement after 'the award of damages being arrived at 
between the petitioner, respondent and co-respondent, 
that in lieu of enforcement by the petitioner of the award 
some other agreement shall be substituted. In such nego- 
tiation it is no one’s concern (apart from any natural 
inclination on the part of the parties) to protect the 
interests of the children, which we consider should be 
protected, as also before the court on the application 
for payment out, which may apportion the damages- be- 
tween husband, wife and children and direct their 
application. 

THE WOMAN NAMED 

107. The position of a woman named charged with 
adultery by a wife petitioner is entirely anomalous and 
should be equated to that of a male adulterer who is 
made a co-respondent. It is suggested that the woman 
named should be regarded as a co-respondent ; that she 
should have a similar liability for costs, and -that she 
should be liable for damages at the suit of a wife. 

108. The present situation is that although a woman 
named in a suit as dharged with adultery, and -served, she 
is not technically a party to the proceedings. She has 
no liability of any sort whatsoever, except where a wife 
specific^ly wishes to claim costs against her and does 
so under the provisions of the Matrimonial Causes Rules, 
1950, Rule 5 (1), and makes her a respondent. 

109. There is no distinction (it is submitted) in principle, 
between the action of a co-respondent who breaks up a 
home and a woman who does similarly. The practi- 
tioner frequently meets the case of the husband who is 
wooed away from home and family by a younger, more 
vigorous, and more attractive woman than his spouse. 
Equally, there is the case of the young and 
comparatively impecunious husband who forms a 
liaison with a wealthy and older woman. The wife 
in such circumstances undoubtedly suffers damage ; 
she loses the father of her children, the society of 
her spouse ; her position in whatever sphere she may 
be, is made difficult, and financially she is far worse off. 
The cause of the break-up is plain to see; and in such 
a case we see no reason why damages should not be re- 
covered. It frequently happens that a husband who has 
thrown in his lot with, another woman transfers to her 
at an early stage such assets as he fears may subse- 
quently become available for the support of his lawful 
wife and family. 



MAINTENANCE IN THE HIGH COURT 
Existing powers and proposed enlargement 

110. The court’s power to make orders for financial 
provision for the spouses and for the children, varies in 
important aspects according to the nature of the decree 
or order obtained. The following table illustrates the 
present positions — 



Relief 


Court order 


Ultra vires 


{n] Wife's divorce oc 
nullity. 


Permanent Riaintcnance for 
joint lives. 

Secured maintenance for life, 


Lump sum or settle- 
ment for wife or 
children. 


{&) Husbeml’s divorce 


Secured maintenance Tor 
children, up Co 21. 
Settlement of wife's property 
for husband or children. 


Security for liusband 
^ or children, 


{cl Wiro'sjudideiscparn- 


Permanent alimony for joint 


tcnance. 
Security for life. 


(d) Husbnnd'i judicial 


SetllemMt^o^^^^^^ properly 


Lump sum or main- 


(e) Wife's restitution of 
conjugal rights. 






(/) Husband’s restitution 




Lump sum. 


(ff) Wilful neglect to pro- 


and children 


settlement or secu- 


tenaucc. 


May^ be secured for joint lives 





111. We recommend that the court be given power in 
every matrimonial suit on the making of any of the 
above orders or d«crees to make one or more of the 
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following orders for the benefit of either spouse or of the 
children. : — 

(i) Payment of a lump sum and an order providing 
for the division of furniture and chattels, regard- 
less of ownership. 

(ii) Secured maintenance for life or a lesser period. 

(iii) Unsecured maintenance for joint lives. 

(iv) That as regards (i) and (ii), provided that a first 
application has been made and is pending, the court 
shall have power to dispose of it, notwithstanding 
that the respondent dies after decree absolute and 
before the making of an order, and that the order 
shall be binding as against the respondent’s estate. 
(See Hyde w. Hyde (1948) P. 198.) 

112. We think that (i) above is a necessary and overdue 
innovation. 

113. We think that applications should continue to be 
made on decree with power reserved to the court to give 
leave for an application to be made out of time. 

114. The court in all cases recommended, except (i) 
above, should be given power to suspend, vary or dis- 
charge its order on cause shown. 

Proposed enlargement of power to enforce orders 

115. The existing machinery for the enforcement of 
maintenance orders and the recovery of arrears is very 
gravely defective. The husband who sets out to avoid 
his obligations can do so successfully for a long time and 
in many cases can, in practice, set the court’s order at 
nought. The wife and children go without. 

116. We recommend that the court be given the widest 
power to attach and charge any fund or income to which 
the hiiSiband (or wife) is entitled. In particular we recom- 
mend that the court be given power to direct that earnings 
be charged at source, along the lines of P.A.Y.E. or of 
compulsory stoppages of pay in the armed forces, and 
that such power should not be limited to the recovery 
of arrears. 

Powers and injunctions 

117. Although the court's power to grant an injunction 
is by .statute unfettered (S. 45 of the Supreme Court of 
Judicature (Consolidation) Act, 1925), the reported cases 
in fact fetter the ipower of the court so that it will not 
gpaintt an injunction quia timet (see Scott v. Scott (1951) 
P. 193), at least until after a maintenance order has been 
made. For the protection of a wife and children we 
strongly recommend that the court should have full power 
to grant an interim injunction. 



CONDUCT OF THE PARTIES 

118, On any decree for divorce or nullity of marriage, 
the court may order that the husband shall — to the satis- 
faction of the court' — secure to the wife such gross sum 
of money or annual sum of money for any term not 
exceeding her life, as having regard to her fortune (if any), 
to the lability of her husband and to the conduct of the 
parties, the court may deem to be reasonable. (Matri- 
monial Causes Adt, 1950, S. 19 (2).) 

119. The conduct to be taken into account applies 'to 
conduct befiore as weM as after marriage. (Restall v. 
Restall (1930) P. 189, C.A.) On a plea of conduct being 
raised, it Ijeconies necessary for the registrar to review (if 
necessary by hearing witnesses) the facts of the married 
life. In the ordinary undefended case, it is seldom that 
any facts are given in evidence at the hearing, apart from 
those relating to the issue of adultery or nullity. 

J20. Jn Chappie v. Chappie 98 L.J.P. 95, it was held 
that notwithstanding this difficulty, the court must con- 
sider the conduct of the parties and hear fresh evidence, 
if necessary: in Robinson v. Robinson (1943) P. 43, where 
a husband had allowed his wife to obtain a decree of 
divorce on ithe ground 'of his adidtery and thereafter 
qpposed 'her cJiaiiiTi for .miaintenance on the ground of her 
own alleged adultery, it was held against public policy to 
alllow hiim 'to raise such allegations wihan he had not done 
sointhesti'it. The recentdecisiooof DucfiesHe v. Duchesne 



(1951) P. 101, makes it Smposaiible for a husband to raise 
as matters alTecting allotment, any conduct which he could 
have raised as a defence to the suit. 

121. There are many spouses who do not desire to con- 
test a prayer for divorce on the part of the other spouse. 
Their reasons are not always wholly financial ; there may 
be many reasons why they wish to avoid contested pro- 
ceedings and they may rely on the petitioning spouse to 
place all material facts before the court. On the other 
hand, such spouses frequently desire to say 'that by reason 
of such and such facts the full amount of maintenance 
ought not to be awarded. 

122. Such spouses, especially if acting in person, are 
very prone to be misled by the memorandum of appearance 
form 5, Appendix III to the Matrimonial Causes Rules, 
1950. The form provides for an appearance on the part 
of a respondent who inter alia is asked whether he wishes 
to be heard on the claim in the petition for maintenance 
and/or secured provision. He generally answers “Yes", 
but receives no noti'fication that if he does not raise con- 
duct of the parties either as a defence to the suit or by 
way of cross charge, he will be estopped thereafter froan 
so doing. If he answers “ Yes he 'hears nothing further 
about the application for maintenance until after decree 
nisi, when it is too Hate for him to raise any conduct of a 
nature substantial enough to affect the quantum of the 
order. The case is, of course, a much stronger one if the 
wife makes no mention of maintenance in her petition 'but 
merely proceeds, as she may, by way of notice after decree 
absolute. 

123. It is submitted that : — 

(fl) In all cases in which a wife desires financial 
provision of whatever sort, she must pray for it specific- 
ally in her answer on petition. 

(h) That form 5 should be re-drafted so as to make it 
plain that unless conduct affecting the financial provision 
is pleaded by the husband, it cannot 'thereafter be raised 
after decree nisi if the facts relied upon were within 
t'he knowledge of the husband prior to such decree. 

JURISDICTION 
The case for n re-statement 

124. The jurisdiction of the court to entertain a petition, 
varies according to the nature of the petition and the relief 
claimed and in some important respects remains obscure 
and unsettled. We suggest that this be clarified by a clear 
enunciation of the law and that it be effected by statute ; 
and that similar tests for jurisdiction be applied, whatever 
the nature of the petition, as recommended in 
paragraph 130. 

125. The r'6q‘Uire>ment of domicil is not to' be found 
in any statute, although it is the basis of the court’s 
jurisdiction for dissolution of marriage. In 1863, the judges 
who were con'si'deri'n'g the Act of 1857 stated that d,oimioiJ 
as a condition precedent to jurisdiction, would be dealt 
with as and when 'tihe questi'on arose (see Forster v. Forster 
and Berridge (1863) 3 S. & T, 151 at P. 155). It was not 
'Until 1906 th'ait the matiter was ftnaily decided with; domicil 
as the test (see Bater v. Bater orse Lowe (1906) P. 209, and 
Salvesen or von Lorang v. Administrator of Austrian 
Property (1927) A.C. 641). 

126. So far as nullity of marriage is concerned, the exact 
confines of the jurisdiction of the court are not well known 
or defined, and 'the provisions of the Act of 1950 are 
expressed to be “ .... in addition to any other grounds 
on which a marriage is by law void or voidable . . . ." 
It is a moot question how much of the origiinal jurisdiction 
exercised by the ecclesiastical courts prior to 1857 still 
subsists. It is inapt that a court in 1951 should have to 
embark on an enquiry into the ecclesiastical jurisdiction 
prior to 1857 in order to ascertain its own powers. 

127. The doubtful situation in regard to the ecclesiastical 
jurisdiction is not confined to nullity of marriage, but 
affects all matrimonial remedies inherited from the 
eoclesiastioail cO'Urts. Thus an Sim v. Sim (1944) P. 87, 
the court was concerned to discuss the ecclesiastical con- 
ception of residence in order to decide whether there was 
jurisdiction to entertain a suit for judicial separation where 
the husband respondent resided in England, but the wife 
petitioner was in fact living in Scotland. 

128. The history of situation is shortly stated in 
Appendix I hereto. 
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weakn 6 ss dn the institution of marriage, and it makes 
, ^ t .u for uncertainty in its application to the body ot inter- 

129. A wife who has been ordinarily resident lor three ^ationai law with which it is concerned. 



Rc-statcmcnt and conflict of laws 



years and upwards within the jurisdiction immediately 
preceding the presentation of a petition, may proceed here 
for dissolution of marriage, provided that the husband is 
not dKiiniciled in any other part of the United Kingdom or 
in the Channel Islands or the Isle of Man. (Matrimonial 
Caiuses j^t, 1950, S. 18 (1) (A).) 



135. The recognition of a doctrine of a separate domial 
for a wife — limited or not for the purpose of matrimonial 
proceedings — would enable the courts here to recognise 
as valid'foreign decrees of dissolution where the gro’und oi 
the jurisdiction was exprMSed to be or found ^ 

separate domicil on the paitt of the wife. It would 

^ ...... .1? . ^1...^ e Kaco/i rtn r^ 41 - 



130. In connection with the suggested re-staleraent of necessarily be the fact that foreign decrees based on resi- 
the law on jurisdiction, we recommend : — dence would not be recognised. Dcfmicil being _a matter 

(o) That leeislation bs introduced to make it part of ot fact, it would be open to proof ttat “ 

iHa Juiw ivf Rnoiland that a wife may laogmre a domioii case was in fact domiciled within the junsdiction wner 

eoafate from ff of Ir San^ extent only she obtained the decree, although such domicd was not 

hat she may Ukl proceedings here for any form of a necessary requirement to found junsdiotion. The neces- 

matrirnonld rehef including dissolution of marriage, sary requirement, of course, would also be a matter of 

orovklcd that the husband be^ not domiciled in any other fact, namely, foreign law fo be ascertained with 

part of the United Kingdom or in the Channel Islands assistance of an expert m the law of the place concern d. 
or in the L<?le of Man. 136 . The conception of a separate dornicil for a wife 

(A) That the constituents required by English law in ijegislaticwi is not unknown to the Dominion systems of 
•regard to domical should otherwise remain iinohanged. Canadiat^House of Commons considered in tne 



(c) That the English court should recognise the vali- 
ditv of a decree of dissolution or nullity of marriage 
of a foreign court, when the law of the country m which 
cither spouse is domiciled recognises such decree. 



First Session 16th Parliament (17-18 Geo. V. 1926-27), a 
Bilil No. Ill of which the loperaltive sections were ^ 
follows: ‘‘(2). For the puiiposes of this Act a marned 
woman (c) who is judicially or otherwise separate and 
living separate and apart from her husband ; or (A) who 



131. The residerice qualiflcatlon, in eUhS IsSor'e'or’^^^^ of this Act has been 

dangerous break with the esta'blished_ requirement tha v,t/ anH iivi.ft snonTatp. and anart from her husband 



aangw ous uiuan. ttpqprted bv and lived separate and apart from her husband 

count only had iniiisjiotion for dis^sotolion of^maimse^it ^ apart from 

c.Jw- n .4/trvtipll fr>p Hp.rsp.If aa thfiuch 



her husband; may acquire a domicil for herself as though 
she were a feme sole, aind may commence an a^ion for 
divorce praying that her marriage may be dissolved on any 
grounds that entitle her to such divorce in any court 
having jurisdiction to grant a divorce a vinculo marnmomt. 
(3) For the purpose of this Act, a wife deserted by and 
[ivina separate and apart from her husband shall be 
deemed to retain the domicil of her husband at the time 



the husband were domiciled in England. There were, 
of course, the exceptions 'under the War Marwag^ Act, 

1944, and under Section 13 of the Matrimonial Causes 
Act ' 1937 The :fdnner was intended as a teanporary 
measure, and indeed the Act will expire for proceedings 
which are not commenced prior to 1st June, lysi. so 
far as Section 1.1 ot the Act of 1937 was concerned, that 
Seotion requires ithe husband to have been domocilcd in 

^wS. » =.;Sil-Sml.r-ae,ui^^ Of 

her domicil wili vary and chanige, ■until decree her own choice. . . , ^ 

with Chat 'of her husband. Further, the Seotion admits the m ,^45 finally enacted in the form of the 

possibility of the courts of two countries being competent Canadian Divorce Jurisdiction Act, 1930, The oibject of 
to entertain proceedings for dissolution of marriage be- gj[j circumvent within Canada the effect of the 

tween the spouses. The wife may either proceed here or decision of the Judicial Committee in AfWmcy- 
In the courts of the country of her husbands newly General /or / 41 Aerm v. Coo* (192^ A.C. 444. That was 

acq'Uired doenicil. The o«w requirement of residence, ^ a wife having been granted a decree of 

however has 110 such affiliiation with domroil at all. judicial seoaration in the Province of Alberta, had acquired 

132. Seotion 18 (1) (H .nbovo retorred to allows .too as was Joged, fhe o^ry a™ 



SllJcat,r ,r5fLn”o, »ed”^?oTdlssolndon'ot marriage, the h»band then not 

NxVBnMish she mav have avail- beina and never having been domiciled in Alberta. It 



\aiVioitPV 7 Pp’ ornimd bv Enelish law she may have avail- being and never having . ... , 

SSle to her Th^husband may defend and thit in a forum was held by the ludieial Committee, reversmg the Appel- 
able to her. Ihe may uci^* sinb. jate Division of Alberta, that the suit must be dismissed 



wher^ he may neither be resident nor domiciled. Sub- 
section 3 enacts that the issues shall ’be determined m such 
proceedings in accordance with the law '^® 

applicable if both .parties were domiciled at 

the time of the (proceedings. It is arguable that the 
husband respondent to such proceedings is not on y 
entitled to defend himself against charges brought, but 
may also recriminate and ask for relief.^ 



for want of jurisdiction and it was affirmed that the wife, 
even after having obtained a decree of judicial separation, 
could not acquire a separate domicil from that of her 
husband while the married status continued to exist. 

138. The operative part of the Divorce Jurisdiction Act, 
1930, of Canada, is as follows: — 

may aiso itsL.iimkiif.’xy. --- — — • . a A married woman who either before or after the 

the court would be granting relief and possibly a decree ^ jj^s been deserted by and has been 

of dissolution of .marripge to a foreign national subject, ®g° j^te and apart from her husband for a period 

who himself is neither resident nor domiciled here, and ng s p upwards and is stiU Uving separate and 

who .may have been clothed with he l“"sdichon by the j^g^ ,riay. in any one of those Pro- 
action of a deserting wife Tf Ses of Canada in which there is a court having juns- 



action 01 a ueaeiiiUB W.LV r J, 

which she well knew had no chance “ a diction to grant a divorce n vinculo matrimonit, commence 

the foreign domiciled spouse does not defen^ he Province having such jurisdiction. 



divorce a vinculo matrimonii, commence 



suhse,ui. ordH of too court pro eldtai lor rilvorce « vtocuto malfimo.U praying thai 

and it may be a hardship on h>in to co est pr^ proc B dissolved on any ground that may 



which on o, review canno-t give him any substantive relief. Sfmmediately 



133 The comity of nations demands that jurisdiction ,uch desertion the husband of such married 

should not be claimed which is not coiiccacd u tne domiciled in the Province in which such pro- 
court here is prepared to grant dtorees of dissolution of icommenced.'. This SedOon may be oom- 

--hr?:ii^eC:r^Lided..AnAot 

husband. This JJ® ^^“'^tharinlogic ihe court oSght to Jl^erSd wif^ who was domicned in Queensland at the time 
^ the vaMitvS a^dLree of dissolution of marriage of desertion, petitions for a disso ution of marriage on 

^ obtaS i »me out of the junisdiottion by the ground of desertion she shall be d«med to have 
Mahdly obtamM m »nre reitained her Queensland doiwical, oiotwillhstandimg that 

the wife of a domiciled fcngl • x,,_ >,,,shan(i mav have since the desertion acquired any 

134. We suggest that a residence “ uij,g foreign domical”. Simlar legislation is in fo^rce in the 

|^e“„tf°4Xt?eT;SerSsSerTm*^ toe Mnrtiuge Ac*, 1928 «9 Geo. V, 
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No. 3726) Section 75 ; Tasmania No. 65 of 1919 ; New 
South. Wales Matrimonial Causes Act, 1899, No. 14, 
Section 16 ; South Australia Matrimonial Causes Act, 1867 
to 1928 Section 43. This last Act indeed .provides that 
a husband confined under the Mental Defectives Act, 
1913, in any institution for an unbroken period of five 
years, shall be deemed to have acquired a South 
Australian domicil. Western Australia has a similar 
provision in the Divorce Amendment Act, 1929 (No. 7 
of 1929), which provides “ . . . and for the purposes of 
this Act a deserted wife’s husband who is domiciled in 
Western Australia at the time of the desertion shall be 
deemed to have retained his Western Australian domicil, 
notwithstanding that such husband may have acquired a 
•foreign domicil since the desertion ”. 

140 New Zealand has a similar enactment in the 
Divorce Act, 1898 (No. 42, 62 Viet. ch. 3). This was 
identical with the Queensland Act, but in 1928 after the 
decision in Attorney-General for Alberta v. Cook the 
following provision was passed; “Where a wife prays 
for a divorce on any of the grounds specified in para- 
graphs (i) and (j) of Section 10 of .this Act, and her 
husband was domiciled in New Zealand when the agree- 
ment for separation or decree of judicial separation or 
separation order was made, the wife shall he deemed 
for the purposes of this Act to have retained her New 
Zealand domicil, notwithstanding that her husband has 
since acquired some other domicil ”. (Divorce and 
Matrimonial Causes Act. 1928.) Paragraphs (i) and (]) 
above referred to, referred to an agreement for separation 
in fuH force for not less than three years, and the granting 
of a decree of judicial separation or separation order 
similarly in full force for not less than three years. 



141. In 1930 the Parliament of New Zealand enacted 
the following provision in the Divorce and Matrimonial 
Causes Act, 1930; “(3) Where a wife living in New 
Zealand prays for divorce on any ground and has been 
living in New Zealand for not less than three years 
immediately preceding the filing of the petition and has 
such intention of residing permanently in New Zealand 
as would constitute a New Zealand domicil m the case of 
a feme sole and has been living apart from her husband 
for a period exceeding three years, she shall be deemed 
to be domiciled in New Zealand and to have been at 
the time of the petition domiciled^ there for two years 
at least within the meaning of Section 10 of this Act.’ 



142. Tihe rule that the domicil of the wife is that of 
the husband so long as the marriage subsists, is founded 
upon a theoretical identity of interest and person of 
husband and wife. In 1913 Mr. Justice Oliver Wendell 
Holmes delivering the oninion of the entire Supreme 
Court of tIhe United States (Williams v. Osenton 232 
U.S. 619, 625, 1913) said: “The only reason that could 
be offered for not recognising the fact of the plaintiff’s 
(wife’s) actuial change (of do:micil) if justified is the now 
vanishing fiction of identity of person. But if that fiction 
does not prevail over the fact in the relation for which 
the fiction was created, there is no reason in the world 
why it should be given effect in any other’’. (Read. 
Recognition and Enforcement of Foreign Judgments.) 

143. We have in mind that the decision in the case of 
Attorney-General for Alberta v. Cook put an end to 
a judicial trend of decision which was in fact towa.rds 
allowing the acquisition by a wife of a separate domicil, 
and this is exemplified by decisions of our own courts. 

144. In Ogden v. Ogden (1908) P. 46 at p. 78, Sir Goreli 
Barnes said: — 



“ In cases where a wife has been deserted in the 
country of the domicil by her husband in circum- 
stances entitling her .to sue for divorce, it has been held 
• that she might sue in the courts of the country of the 
domicil, notwithstanding the fact that the husband had 
left .the country and might possibly have done so with 
the intention of acquiring la doitiici.1 in another country. 
The decree in such a case is justified either by consider- 
ing that the husband cannot be heard to say ^at he 
Changed 'his domicil, or as some have thought that 
the wife must ex necessitate be entitled to treat the 
country of the previous •matrimonial domicil _as stm 
being the country of her domicil, and to require that 



its court do justice to her because otherwise it would 
be impossible for a wife so situated to obtain a decree 
as the husband might keep changing his abode from 
place to place, asserting that he had nbandoned his 
original domicil and any do.micil with W'hich it were 
sought to fix him.” 

145. In Staihatos v. Stathatos (1913) P. 46, Mr. Justice 
Bargrave Deane said, “ Lord Goreli in his judgment in the 
Court of Appeal in Ogden v, Ogden siigge.stecl th'at in a 
case like this the court must give the wife the relief 
sought, as it is sought in the present case on this ground, 
that is. that the court of the husiband’s domicil having 
cut off any claim of hers upon her husband and there- 
fore all obligation on her part to observe the domicil of 
the husband, .she reverts to her own original domicil and 
thereby acquires a right to sue in this court for breaches 
of the matrimonial relations committed by the husband. 
... I think that the argument and suggestion of Lord 
Goreli in Ogden v. Ogden are unanswerable 

146. In the same year, in similar circumstances, Sir 
Samuel Evans went further, and in De MonUiigu v. De 
Moniaigu (1913) P. 154, decided that in such la hard case 
the domicil rule did not apply, but that .the residence of 
the wife alone would suffice. 

147. We would refer to the recommendations contained 
in paragraph 83 of the Final Report of the Committee 
on Procedure in Matrimonial Causes (Cmd. 7024, 1947), 
Based on the reasoning of the inaugural lecture by Pro- 
fessor Cheshire— the Vinerian Professor in English Law 
in the University of Oxford (61 L.Q.R. 352) — the Com- 
mittee recommended among other matters that “ (Hi) When 
a hu.s-band and wife are resident in this country the High 
Court should have jurisdiction to grant a decree of divorce 
or nullity as if both parties were at the material time domi- 
ciled here provided that the law of the place where the 
parties are domiciled recognises as sufficient cause for a 
decree of divorce or nullity the same oause as that for 
■which it is sought here, (iv) A decree of divorce or 
nullity granted to parties by a Court of the country where 
they are resident for a cause recognised by the law of 
thiat country should be recognised as valid here provided 
that the cause for which the decree was granted is recog- 
nised by the law of the place where they were domiciled 
as sufficient cause for such a decree 

148. Our proposals would, we suggest, effectively meet 
all cases of hardship recognised hitherto by the statutory 
exceptions to domicil ; they would introduce a clear-out 
and common-sense basis of jurisdiction and provide a 
reasonable and proper basis for the recognition or other- 
wise of foreign decrees. 

149. As regards nullity, our recommendations would, 
we think, cure entirely the anomalous position (demon- 
strated for example in Chappelle v. Chappellc (1950) 
P, 134) where the marriage is annulled in the country of 
the husiband’s domicil and valid in England, the country 
of the wife’s domicil. Such cases are increasing in 
number and are likely so to do. 

ADMINISTRATIVE CHANGES : HIGH COURT 

150. We have considered proposals to the following 
effect : — 

(fl) That family courts or courts of domestic rela- 
tions should be established to take over and administer 
the law relating to all matrimonial causes and matters 
at present dealt with in the High Court and by courts 
of summary jurisdiction ; all children cases and all 
property disputes between husband and wife, 

(h) That divorce should be dealt with by the county 
courts. 

151. We are strongly opposed to the above proposals 
with or 'Withoot modifications.’ We are not in favour of 
any new court as proposed, and our reasons follow below. 

Family courts 

152. The proposal for the establishment of family 
courts or courts of domestic relations is, we understand, 
based on convenience and on an appeal for a logical 
arrangement of work. This latter we appreciate, and 
the weight which we would attach to the reason advanced 
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for the establishment of such a court might be substan- 
tial if the problem which, required consideration was the 
provision of a logical system for a theoretical state of 
society in which the practical considerations of time, 
money, personnel and accommodation were of negligible 
importance. Unfortunately, ’this is not the case. 

153. Nor on examination does the plea of a logical 
grouping of subject matter, when examined with the pro- 
posal, greatly impress us. Domestic relations properly 
so-called have aviations with all branches of jurispru- 
dence in greater or in less degree. Logically, if a court 
of domestic relations is to deal with the relationship of and 
problems between husband and wife and the family inter 
se, it should certainly deal with the family group in 
relationships arising from within itself, matrimonially, con- 
tractually, tortiousTy and criminally. Further, it should 
deal with those obligations on the family group imposed 
from without, e.g., under the Poor Law or Public Health 
Acts. If the proposed court is to be entirely logical 
in its conception, it is plain that it will take to itself a 
jurisdiction which would be too wide and too unwieldy. If 
logic is to stop where convenience begins, then the case 
for the proposed court .at this stage destroys itself. 

154. The proposal would take from the Queen’s Bench 
Division, the jurisdiction to deal with property disputes 
between husband and wife. {Section 17 of the Married 
Woman’s Property Act, 1882.) From the Chancery Divi- 
sion it would take a similar jurisdiction and more impor- 
tant it would seek to remove the carefully administered 
practice and the provisions in the statutes relating to 
children from those who — Bench, Bar and solicitors ^ike 
— have made children cases a life-long study. We con- 
sider that the work of these two Divisions in the above 
respects should remain. as it now is, 

155. Apart from the above objections to the establish- 
ment of a family court or court of domestic relations 
(which offers nothing to the public which does not already 
exist and which is based primarily on an ostensible logical 
arrangement of work), we feel that practical considera- 
tions provide an insuperable difficulty. 



156. The status of the proposed court, which amongst 
its functions would pronounce decrees of dissolution and 
nullity of marriage, would, in our view, require to be not 
less than that of the High Court. The proposal to add 
to the existing matrimonial work of the Division all 
matrimonial causes and matters dealt with by courts of 
summary jurisdiction, means that the court would have 
to hear and determine complaints involving the granting 
of maintenance or separation orders, or orders under the 
Guardianship of Infants Acts. Further, the enforce- 
ment of such orders involves the consideration of a great 
number of judgment summonses. If this immense 
volume of work is further swollen by the work of the 
Chancery Division in infant cases and by the disputes 
between husband and wife in property cases from that 
Division and from the Queen’s Bench Division, it is plain 
that there will have to be a very great increase in judicial 
strength and administrative stafl's over and above the 
present strength of the Divorce Division. In 1950, 28,557 
applications were made for orders under the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 to 
1949, and 16,035 orders were made. Under the Guardian- 
ship of Infants Acts, 1886 and 1925, 6,952 applications 
resulted in 4,749 orders. There were 3,544 committal 
orders due to non-payment of maintenance. 



157. We are not aware of any concrete proposals foi 
the judicial strength of such a system of courts or thei) 
location. There are, however, seventy-six district registrie; 
of the Ihgh Court at which divorce business may be 
transacted and if it be proposed that there should be i 
court attached to each registry or even one court to twe 
reg^tries, the practical difficulty of appropriate buildings 
stalls and court officials becomes manifestly formidable 

158. We apprehend that it will be conceded that foi 
a court of whatever status which grants decrees for the 
annulment and dissolution of marriage, there should exisi 
some system making for uniformity of decision and appli 
cation of the law and for publicity of judgments. Fron 
this It follows that provision would have to be made foi 
an adequate system for the reporting of decided case: 
involving matters of law and the system would requin 
to be as widespread in operation as the courts themselves 



159. Service of process in courts of summary juris- 
diction initiated by complaint by way of summons, is 
effected generally through police authorities. Arrange- 
ments would have to be perfected for this to continue 
or some alteration in the methods of service would have 
to be provided. 

160. The advantage of summary jurisdiction is the 
speed with which orders can be made and enforced, a 
real benefit for the wife of a weekly wage-earner. Wc 
regard it as almost inevitable that if the work of the 
courts of summary jurisdiction in matrimonial matters is 
taken over by some court of domestic relations as envis- 
aged, this asset of speedy adjudication and enforcement 
will very likely be lost. 

161. There are many courts of summary jurisdiction 
and there are in all 1,002 petty sessional divisions. Pro- 
bation officers and welfare officers are 'attached, wholly 
familiar with their districts and with local conditions. 
Their work in matrimonial matters is too well known to 
require comment, It would be a tragedy for any inter- 
ruption or difficulty to be brought into their work, and it 
is hard to see how they could continue to function as at 
present if the class of case with which they most fre- 
quently deal is to be allotted to some court which may not 
be entirely local in situation. A court for each of the 
seventy-six district registries 'would hardly meet this 
requirement. 

162. Consideration would require to be given to the 
question whether the provisions of the Legal Aid and 
Advice Act, 1949, should apply to the work of the 
proposed court in aspects other than dissolution and 
nullity of marriage to which it at present applies. The 
Act has no 'present application to courts of summary 
jurisdiction. It would be invidious if part of the matri- 
monial work of the court were not covered by the Scheme, 
but it is plain that if legal aid were applicable to the 
work of the court as a whole, the cost to the public 
would be greatly increased. 

County courts 

163. Our objections to divorce being dealt with by the 
county. court as such may be summarised in the view put 
forward by the Second Interim Report of the Committee 
on Procedure in Matrimonial Causes (Cmd. 6945 of 
November, 1946, para. 4) which we endorse and quote 
as follows: — 



“ 4. The question of Courts has already received much 
consideration by Royal Commissions and by Committees. 
We have had further evidence upon it and have further 
considered it, and we desire specifically to re-affirm the 
principle stated by the Royal Commission of 1912 that 
‘ the gravity of divorce and other matrimonial cases, 
affecting as they do the family life, the status of the 
parties, the interests of their children 'and the intoregts 
of the State in the moral and social well-being of its 
citizens, makes it desirable to provide, if possible, that 
even for the poorest person, these cases should be deter- 
iriined iby the Superior Courts of the country, assisted 
by the attendance of the Bar, which we regard as of high 
importance in divorce and matrimonial causes both in 
•the interest of the parties and in the public interest ’. In 
our opinion, the attitude of the community towards the 
status of marriage is much influenced by the way in 
which divorce is effected. If there is a careful and 
dignified proceeding such as obtains in the High Court 
for the undoing of a marriage, then quite unconsciously 
the people will have a much more respectful view of 
the marriage tie and of the marriage status tiian thev 
would if divorce were effected informally in an inferior 



164. Amof>g other Commissions, Committees and bodies 
which have -rrived at a similai- opinion, we would refer 
to the Royal Commission on the Disoatch of Business 
at Common Law (Cmd. 5056, 1934/1936), presided over 
by Lord Peel and especially to paragraphs 72, 152 173 
and 177. ’ ’ 



Kccommenclfltions 

165. In our consideration of the present position we 
ourselves recommend the following administrative change 
in_ the work of the Pro-bate, 'Divorce and Adminaltv 
Division. ^ 



work of the Division on 
the judicial level should be discharged only bv Ht-r 
Majestys High Churl judges, defended and undetenSS 
cases alike. 
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167. The work of the Divorce Division is at present dis- 
charged on its judicial level by High Court judges assigned 
to the Division and by special commissioners. The special 
commissioners are either Her Majesty’s counsel or county 
court judges who sit from time to time. None of the 
special commissioners deals with probate cases, and the 
county court judges sit in 'the provinces to hear un- 
defended and short defended matrimonial causes. 

168. We regard it as essential that there should be 
uniformity so far as possible in the high standard of 
judicial lability. Further, we regard it as important that 
the standard of presentation of cases defended or un- 
defended should be kept uniformly high, and Bench and 
Bar in this respect are mutually educative. Dissolution of 
marriage is a most important step in the life of any 
individual. It represents the rupture of a family unit and 
brings new factors into play in the lives not only of 
husband and wife but also of children. It represents the 
break-up of a home and so imports an element of in- 
stability and an atmosphere of insecurity into the lives of 
the citizens of the future. 

169. Informality in any court due to whatever cause is. 
we consider, to be deprecated. Present arrangements with 
cramped rooms and unimpressive surroundings do not 
conduce to the proper presentation of cases, or to their 
proper consideration. It may not always be possible for 
a bearing to take place in impressive surroundings, but the 
presence of a High Court judge does, to some extent, 
offset the unsuitability of the place where he may be 
required to sit. The practitioner cannot be oblivious to the 
complaints of members of the public in recent times. They 
prefer, whether they lose their case or not. to have the 
issues tried by a High Court judge for whose services 
incidentally they pay. 

170. On the Second Reading of the High Court and 
County Court Judges’ Bill on 3rd May, 1950, the then 
Attorney-General said, “ There is a widespread, strong and 
I iihin'k a justifiable objection both in the legal profession 
and amongst litigants to a system which, as a regular 
thing, results in cases being dealt with by commissioners 
instead of by judges.” (Hansard, Vol. 474, p. 1702.) In 
relation to the same Bill in the House of Lords the Lord 
Chief Justice expressed the view : ‘‘ Litigants feel that they 
ought to have their case tried by a judge . . . (Hansard 
Lords’ Debates, Vol. 166, p. 958.) We adopt and endorse 
both expressions of view. 

171. The recommendations in the Second Interim Report 
(Cmd. 6945) and the debate in the House of Lords on 28th 
November, 1946 (Hansard, Vol. 144), lead us to suppose 
that the choice of 'the county court judges was made 
primarily because as a body they were immediately avail- 
able to meet an emergency and could be appointed to act 
by administrative action, which obviated legislation, The 
Report itself contained detailed recommendations designed 
to retain the High Court atmosphere and dignity, notably 
as to place of hearing and mode of address. It was 
pointed out in debate that in their work as special com- 
missioners, the county court judges would be sitting as 
judges of the High Court. 

172. In a written Parliamentary Answer, the then 
Attorney-General, on 23rd January, 1947, said: “The 
Denning Committee on Procedure in Matrimonial Causes 
recommended, aflSrming the views of the Royal Commis- 
sion of 1912, that undefended divorce cases should con- 
tinue to be determined by the Superior Courts of the 
country, and their recommendations in this regard have 
been adopted by the Government. The county court 
judges are accordingly exercising jurisdiction in matrimonial 
causes as special commissioners of the High Court, and 
the usual rule reserving the right of audience to members 
of the Bar applies.” 

173. In fact, however, the public mind, in our experience, 
is not so nicely balanced as that of the legal profession, 
■so as to enable it readily to distinguish between an indi- 
vidual in one capacity and the same individual in another. 
County court judges are men well known in their locality. 
Tlie public mind draws no distinction between the judicial 
capacities in which the individual may sit for divorce on 
alternative Fridays, and for county court matters the rest 
of the fortnight, all in the same court. When, as is the 
fact, the county court is spoken of as “ the local Divorce 
Court ” and the cause list shows “ His Honour Judge . . . 
sittiog as Special Comimissioner ”, the realty of the situa- 
tion is that divorce is in the county court, all declarations 



of intention to the contrary, and pu'blic pronouncements 
of the undesirability of divorce in the county coiurt as 
such notwithstanding. In verbis, non verba sed res et 
ratio quaerenda est. 

174. At the Annual General Meeting of the Bar on 25th 
April, 1949, the then Attorney-General, speaking on the 
Legal Aid and Advice BUI, is reported in the Law Times 
(Vol. 207, May 6th, 1949 at p. 268) as follows: "... He 
hoped ... to make some estimate ... of the number of 
High Court judges which would be required to enable all 
litigation in the High Court to be conducted by High Court 
judges and also to have sufficient judges to enable days to 
be fixed for particular cases. He did not wish to imply 
any criticism whatever of the work of a number of com- 
missioners who were .assisting in the disposal of cases at 
circuit, but he hoped the arrangement would be a tem- 
porary one. Commissioners did not possess in the eyes of 
the public, the great and independent status which the 
judges enjoyed, and accordingly he hoped that before long 
arrangements would be possible which would enable all 
litigants, if they so desired, to have their cases tried by 
His Majesty’s judges «and so avoid the possible reproach 
that there was a sort of second-hand justice. . . 



175. The Attorney-General used similar striking phraseo- 
logy when he introduced the High Court and County 
Court Judges’ Bill on its Second Reading on 3rd May, 
1950., (Hansard, Vol. 474, p. 1698.) 

176. At the Annual General Meeting of the Bar on 
17th April. 1950, the Attorney-General was reported in 
the Law Times (Vol. 209, 5th May, 1950, at p. 254) as 
follows : — 



“ . . . There was one particular matter to which he 
wanted to refer. It was the appointment of commis- 
sioners to 'try cases on circuit to which in the past few 
years they had regularly to have recourse. Owing to 
the amount of work and the position in regard to the 
appointment of judges that expedient had been an 
unavoidable one. He had said last year, however, and 
he repeated, that the practice should not be allowed 
to become permanent, though that implied no reflection 
on iChe work of the individuals who had assisted in 
the disposal of cases. He was glad to say that the Bill 
had been .presented to Parliament which would enable 
the Lord Chancellor to recommend the appointment 
of additional judges, and (he hoped that that would 
enable them to stop the practice of using commissioners 
and would also make it possible in due time to put into 
operation the recommendations of the Evershed Com- 
mittee as to fixing dates of trials. . . 

177. The above observations, though made primarOy 
with reference to commissioners of assize, are in our 
view, directly in point on the principle involved in the 
appointment of special commissioners (whether count> 
court judges or not) to try matrimonial cases, 

178. An effective number of additional judges assigned 
to the Divorce Division to replace all those special com- 
missioners, whether county court judges or not, and to 
undertake the adjudication of matrimonial suits, defended 
and undefended, would stifle criticism, appease the public 
mind and restore the dignity which the proceedings 
warrant. The suits would in fact be tried “ in the Superior 
Courts” and fay a High Court judge, and that which we 
regard as a fiction which metamorphoses county courts 
into as many branches of the High Court of Justice once a 
fortnight, would be ended, To this end we propose the 
addition of further judges to the strength of the Probate, 
Divorce and Admiralty Division, and we elaborate our 
proposal in regard .to the trial of divorce suits in the 
provinces below. 

179. There are forty-one divorce towns at which matri- 
monial causes may be tried and determined. The list 
may .be found in Appendix JI to the Matrimonial Causes 
Rules, 1950, and is annexed hereto as Appendix .11. Towns 
marked (A) are those at which long defended cases may 
be tried and such towns are in fact assize towns. "They 
are all on one circuit or another, and judges’ lodgings are 
available. 

180. We would refer to the map annexed hereto as 
Appendix III. Thirty-one of the divorce towns which are 
listed in the margin of the map and are also assize towns, 
have been plotted on the map and from the position of 
each town a circle with a radius of fifty miles has been 
described. Reference to the map shows that with the 
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exception of the small ajeas lettered A to E inclusive, 
the whole of England and Wales is within fifty miles of 
one or another of the towns, and no area is very much 
further away. The intersection of the circles sihows that 
the “ coverage ” is most dense in the industrial and highly 
populated areas and the Midlands, the Potteries, Yorkshire 
and Lancashire and industrial South-West Wales are 
offered a wide choice of venue. If the selected thirty-one 
towns are not sufficient other divorce towns could no 
doubt be added, thus reducing the distance litigants would 
travel to a more convenient venue. . The towns are linked 
on their appropriate circuits. 

181. From the added strength of the Divorce Division 
we proposp that a judge should be constantly in itinere 
or otherwise available at the divorce towns which we have 
selected. 

182. One judge would be assigned as it were to one 
circuit; but we would stress that the divorce judge would 
in no sense he on assize nor would the traditional ceremony 
on such occasions be provided. We think that it should 
be possible so to arrange matters that the opening of 
assizes proper would not interfere with the work of the 
divorce judge “ in residence ” nor would his v/ork impinge 
upon the criminal and civil work of the assizes. In any 
event the assizes lare not often so prolonged that if it 
were impossible to accommodate the divorce judge in 
the lodgings available, he could not usefully be employed 
as an additional strength to those judges of the Division 
wiho had remained in London or join a judge already 
engaged elsewhere. The proposal would, we think, ensure 
a sufficient number of judges remaining in London to 
dispose of all the work there without the assistance of 
commissioners where at present the absence of judges ^on 
circuit makes such assistance necessary. The judge “in 
residence” or moving between the divorce towns would 
be able to deal with '2l divorce matters in his district and 
relieve the assize judge of any probate work. The constant 
availability of a judge would enable all matrimonial causes 
to be disposed of with uniformity of decision and an added 
dignity to the proceedings, and would call a halt to the 
process of decentralisation of the administration without 
hardship to any litigant, Further, the judge would be 
available to deaf witili appeals from the district registrar 
and this would obviate such appeals coming to London 
as they often do. It would ensure supervision of a closer 
character of the district registries and, in our view, would 
raise the standard of presentation of cases. 

183. In making the above proposal, we have taken into 
account our view that the volume of matrimonial causes 
may now be regarded as more or less stabilised although, 
of course, if fre^ grounds for divorce are introduced 
the figures may be expected to rise. It may be noted in 
passing that Lord Rusholme (himself a member of the 
Denning Committee) speaking in the House of Lords on 
28th November, 1946, said, "... The view put forward 
in evidence submitted to the Committee by persons and 
representatives of organisations who have considered this 
question very seriously, is that there does not appear to 
be any prospect of a reduction in the number of divorce 
causes annually awaiting trial unless there is a reversal of 
the public attitude in its approach towards divorce. It 
would therefore appear that for many years to come there 
will be very heavy calls indeed upon the services of our 
Divorce Courts. . . (Hansard, Vol. 144, p. 491.) 

184. We draw attention to the fact that for the year 
ending September, 1951, there were 29,365 legally assisted 
matrimonial causes alone. 

185. As to finance : having regard to the rate of taxation 
borne by the judicial salary, the sum to be saved by the 
discontinuance of the special commissioners other than 
county court judges and to the fact that lodgings, staffs 
and registries are already available, we dO' not consider 
that finance alone should offer any great obstacle to the 
scheme. 

NOMENCLATURE 

186. The statutes dealing witih the wife’s right to support 
after proceedings in the Probate, Divorce and Admiralty 
Division, employ various terms, all jof w:hich signify 
financial supporL They are familiar to the practitioner, 
bewildering to the litigant and of little practical use. 

187. It is suggested that the term “ maintenance ” should 
he the sole term employed to denote the financial payment 
made wiiere at the present time, “ahmony pending suit ” 



“ alimony ” “ permanent alimony ” “ periodical payment.^ ” 
and “ permanemt maintenance ” are used. 

188. Dissolution of marriage is only one of the muny 
forms of relief given by the Probate, Divorce and 
Admiralty Division in matrimonial matters. It is sug- 
gested that the title of the Division should be “ Probate, 
Matrimonial and Admiralty Division 
APPENDIX I 

1. Prior to the Matrimonial Causes Act, 1857, the 
jurisdiction in matrimonial matters was administered by 
the ecclesiastical courts. They administered the canon 
la,w through the Court of Arches, .the Archbishop of 
Canterbury’s Tribunal, the Consistory Court of the Arch- 
bishop of York and the other diocesan courts. An appeal 
lay to delegates ad hoc appointed by the Crown un'til 
1835, when this appellate jurisdiction was conferred upon 
the Judicial Committee of the Privy Council. 

2. Section 22 of the Matrimonial Causes Act, 1857. 
read as follows : — 

“ In ail suits and. proceedings, other than proceedings 
to dissolve any marriage, the said Court shall iprocced 
and act and give relief on principles and rules which, 
in the opinion of the said Court, shall be as nearly a.s 
may be conformaible to the principles and rules on 
which the ecclesiastical courts have heretofore acted 
and given relief, .but subject to the provisions herein 
contained, and to the rules and orders under this Act." 

3. The Section subsisted until repealed by the Judicaliiro 
(Consolidation) Act, 1925. (See the Sixth Schedule ; 
S. 226.) 

4. Section 21 of the Judicature (Consolidation) Act, 
1925, reads as follows: — 

“ 21. The High Court shall have such jurisdiction : — 

(a) in relation to matrimonial causes and mattcr.s, as 
was immediately before the commencement of the Matri- 
monial Causes Act, 1857, vested in. or exercisable by any 
ecclesiastical court or person in England in rc.spcot of 
divorce a mensa et thoro, nullity of marriage, jactitation 
of marriage or restitution of conjugal rights, aird in 
•respect of any matrimonial cause or matter except 
marriage licences. . . 

5. Section 32 of the Judicature (Consolidation) Act, 
1925, reads as follows; — 

“The jurisdiction vested in the High Court and Ihc 
Court of Appeal respectively shall, so far as regards 
procedure and practice, be exercised in the manner pro- 
vided by this Act or by rules of court and wlicrc 
no special .provision is contained in this Act or in 
rules of court with reference thereto, any such jiiris- 
diotion shall be exercised as nearly as may be an the 
same manner as that in which it might have been exer- 
cised by the court tp which it formerly appertained.” 
This Section has been held to have the same effect as 
Section 32 of the Matrimonial Causes Act, 1857. (\Sco 
Hutter V. Hutter orse Perry (1944) P. 95 at p. 99 and 
Baxter v. Baxter (1948) A.C. 274 at p. 285.) 

6. In so far as the Matrimonial Causes Act, 1937, was 
co'ncerned, the then new 'grounds for nullity were held 
to be governed by the ecclesiastical court rules as to 
jurisdiction. (Sec Easterhrook v. Easierbrook orse Jervis 
(1944) P. 10 and Hutter v. Hutter orse Perry (1944) P. 95.) 
Even this, however, is uncertain (see Casey v. Casey (1949) 
P. 420). Section, 13 introduced the first departure from 
the rule that domicil was the sole test of jurisdiction in 
divorce by providing that the court could entertain the 
petition of a wife whose husband was domiciled abroad if 
the latter, at the time when he deserted the wife or was 
deported, was domiciled in England. 

7. A further important exception, though one limited 
in scope and period, was introduced by the Matrimoniiil 
Causes (War Marriages) Act, 1944, whereby the court is 
given jurisdiction in certain classes of cases although the 
husband is not dwniciled in England if at the time of 
the marriage the wife was domiciled in England. 

8. Finally, by the Law Reform (Miscellaneous Pro- 
visions) Act, 1949, the court is given jurisdiction where 
the parties are not domiciled in England if the wife has 
been ordinarily resident in England for the three year.s 
before the date of her petition. (The Act does not give 
the court jurisdiction to entertain a husband’s petition in 
such circumstances.) 

9. The Matrimonial Causes Act, 1950, consolidates the 
above provisions. 
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APPENDIX II 
DIVORCE TOWNS 



Birmingham (A). 

Bodmin (A). 

Bolton, 

Bournemouth. 

Bradford. 

Brighton. 

Bristol (A). 



Bury St. Edmunds 
(A). 

Caernarvon (Al. 
Cambridge. 
Cardiff (A). 
Carlisle (A). 
Carmarthen (A). 



Chester (A). 
Derby (A). 
Durham (A). 
Exeter (A). 
Gloucester (A). 
Hanley. 
Ipswich (A). 



Kings£on-upon- 

Hull. 

Leeds (A). 
Leicester (A). 
Lewes (A). 
Lincoln (A). 
Liverpool (A). 



Manchester (A). 
Newcastle (A). 
Newport (A). 
Northampton. 
Norwich (A). 
Nottingham (A). 
Preston. 



Plymouth. 
Reading. 
Sheffield. 
Shrewsbury (A). 
Southampton. 
Swansea (A). 
Winchester (A), 
York (A). 



APPENDIX lU 

Coverage afforded by a radius of 50 miles from the towns marginally listed; the towns being divorce 



assi2B towns are shown joined to their appropriate circuit. 



towns and also 




Outline by court! 

Birmingham 

Bodmin 

Bristol 

Bury St. Edmunds 
Caernarvon 



y of George Philip & Son, LU. 

Cambridge* Derby 

Cardiff Durham 

Carlisle Exeter 

Carmarthen Gloucester 

Chester Ipswich 




• Not for long defended oases. 



{Received 20th February, 1952.) 
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CONCILIATION 
Broad recommendadons 

1. The recommeodations of .the Denning Committee 
(Cmd. 7024 of 1947) that the High Court should be pro- 
vided with conciliation machinery have been carried into 
effect to the extent only that one welfare officer has been 
attached to the Divorce Division in London experi- 
mentally. He has done most valuable work, limited almost 
entirely to children’s cases. 

2. We recommend that a staff of welfare officers be 
attached to the High Court to work on the broad lines 
suggested below in paragraphs 8 and 9 to : — 

(a) Reconcile the spouses. 

(£») Assist in children’s cases. 

3. This paper deals primarily with the work of such 
officers for conciliation purposes. We have already (first 
memorandum, paragraph 103) submitted that the experi-, 
mental work of the welfare officer in custody and access 
applications has succeeded and justifies an adequate staff. 

4. The question arises whether, at the level of High 
Court matrimonial litigation, there is a sufficient need 
or justification for conciliation machinery. 

Argument against 

5. It is said that by the time a spouse institutes matri- 
monial proceedings in the High Court he or she has 
usually had discussion with and advice from parents, 
friends, spiritual advisers, probation officers and solicitors, 
and the decision to proceed is considered and final. 
While we think that this is true of many cases, we think 
that in many cases the petitioner has not had any specific 
explanation of the implications put to him or any 
encouragement to become reconciled. 

Aliment for 

6. We draw attention to the following facts: — 

(q) We know of a certain number of cases, where 
spouses who have divorced have re-married. We krjow 
only of those which come again to the Divorce Court 
It is reasonable to suppose that there are more which 
do not come again to the Divorce Court. 

(b) We know of more cases where application is 
•made to rescind decrees msi on the ground that the 
parhes have come together again. 

(c) There are also cases where proceedings are dis- 
continued before trial because the parties have come 
together. 

7. We stress_ that, generaUy, these reconciliations have 
taken place without the assistance or encouragement of 
any skilled conciliator. We believe .that, given the assist- 
ance of a skilled conciliator, there might be many more 
reconciliations and that, at least, the experiment ^ould be 



Absence of compulsion 

8. We emphasise the vital importance of avoiding any- 
thing in ‘the nature of compulsion. A service of the kind 
contemplated can only succeed if it .gains the confidence 
and goodwill of the public. Enforced conciliation defciit.H 
its own object, We think that the machinery .should bo .so 
devised as to .be brought clearly to the attention of the 
parties at lan early stage but not imposed upon them. 

9. The experience, especially, of the Soldiers', .Sailors' 
and Airmen’s Families Association, and of tlie Army- 
R.A.F. legal aid sections during .the last war, and of the 
Marriage Guidance Council, and of the .probation ofliccrs 
as to the right initial approach would, we think, he 
valuable. 

10; We have stressed the word “skilled” advisedly, as 
we think that a well-meaning but unskilled attempt can 
do much harm. 



Detailed recommendations 
II. We suggest: — 

(a) That the .first step to invoke the machinery will 
usually .be with the solicitor. 

In this connection, it is emphatically not our experi- 
ence that, as has been irresponsibly stated, solicitors 
discourage reconciliations for fear of losing the profit 
of litigation. 

In our experience “family” solicitors oflcn go to 
much 'trouble to bring the parties tQ.gelhcr ami llie 
majority will encourage a .reconciliation if such is pro- 
posed. On the other hand, they are busy and in most 
cases without any great experience of reconciliation 
We .think that they would welcome the existence of 
skilled conciliators available to take over in any case 
where their client indicated willingness to explore the 
possibility of reconciliation. 

(b) The service should be free. 



(c; it IS important if the proiposed system is to work 
that some method should be devised which would 
prevent anything that happens during an attempt Im/tii 
fide at reconciliation from prejudicing the pos tio.n of 
either party if the reconciliation should break tiown 
not ever become effective. ’’ 



aian organisation 

12 (a) In London. There should be « stair of enn 
editor, attached to (he Divorce Division ava lab e ?o 
both concihabon and children’s cases. They X„|d b, 
empowered to work .a conjunetion with Joeal proWim 
officers where jeograpHcally desirable. Where t h 
avoided, the officer who attempts to effect a 
should not make a report at .any later 
question of custody .of the children in fhtt 

(W In the Provinces. If the organisation in i . 
proves a success, one officer should be aSd ?o i ? “r " 
the divorce judges on circuit. laciiccl to each o. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



43 



Paper No. 5. Second Memorandum submitted by the [Confini/ed 

Generai. Council of the Bar of England and Wales 



IHIi OFFICE OF HER MAJESTY’S PROCURATOR- 
GENERAL 

13. We are aware of suggestions made ia some quarler.s 
for the abolition of the office of the Queen’s Proctor 
on the ground that the continuation of his function in 
•regard to intervention or showing cause against a decree 
serves no useful purpose. We support the retention of 
this office. 

14. Whilst it is true that the interval of six weeks between 
decree nisi and decree absolute does not give an extensive 
period for enquiry into suspected cases, where collusion 
or a fraud on the court may be thought to exist, the 
'fact that tliere is an official charged with the investigation 
of such matters, in our opinion, acts as a powerful deter- 
rent and safeguard. Further, difficult cases of law can 
be argued by the Queen’s Proctor who thus gives great 
assistance to the Bench from an independent point of view. 



RIGHTS OF MARRIED OR DIVORCED SPOUSES 
TO AGREE MAINTENANCE 

15. Where spouses seek to agree maintenance for the 
wife and children by deed or other agreement, such agree- 
ments do not wholly protect the husband against further 
claims by the wife, nor can they in certain circumstances 
be enforced by the wife. We recommend that such agree- 
ments should be binding between parties who cuter into 
them. 

K). Estranged or divorced spouses should not be dis- 
couraged from reaching agreement on questions of main- 
tenance in respect of the wife or 'children. Two recent 
decisions appear to establish that deeds relating to main- 
tenance can often be either unenforceable or of little 
worth. In Be/ineif v. Bennett (1952) 2 K.B, 572, it has 
been laid down that where husband and wife covenant 
that in consideration for agreed ilnaiicial provision for 
the wife, the wife agrees to forgo any claim in the courts 
for maintenance, the wife cannot enforce the deed and 
dn Tulip V. Tulip (1951) P. 223, it has been laid down that 
where in the deed of separation the wife covenants to 
accept and the husband covenants to pay agreed main- 
tenance and the husband complies with that obligation, 
the wife can nevertheless apply for more on the ground 
of the husband’s wilful neglect to provide reasonable 
maintenance. The position is further illustrated by Shotl 
V. Sholt (1952) 1 AllE.R. 735. 

17. We recommend that legislation should be passed to 
modify these judgments. 



TESTAMENTARY EFFECT OF DECREE ABSOLUTE 

18. A decree absolute of dissolution of marriage does 
not automatically revoke existing testamentary disposi- 
tions (except those expressed to be made in contemplation 
of marriage). We recommend that a decree absolute of 
dissolution of marriage should operate to revoke testamen- 
tary dispositions made before the filing of the petition, in 
the same way as marriage primu fade revokes existing 
wills or codicils. 

19. We appreciate that tliere may not be many cases 
in which the legal adviser to the party who obtains a 
decree does not draw to 'the attention of his client the 
advisability of revising t^tamentary dispositions. There 
are, however, cases in which through inadvertence or 
neglect this step is not taken and the unexpected demise 
of one may result in benefit to the other, contrary to the 
intention of the deceased. 



KIDNAPPING OF CHILDREN IN DEFIANCE OF 
CUSTODY ORDERS 

20^ There have recently been numbers of cases in which 
a spouse either before or after the determination of a 
petition for dissolution of marriage, has 'taken the law into 
his or, her own hands and has " made off with a child or 
children of the marriage. , 



21. We recoinniend that tliwe should be adequate 
machinery in order 'that airfields and ports and passport 
authorities can be quickly alerted to prevent such children 
being taken out of the jurisdiction. S'peedy transport and 
air travel make it essential that machinery ]>reventing egress 
from the country should be put in 'motion without delay. 
Very often no breach of llie peace Is committed and the 
kidnapping parent docs not commit any oll'cnce of a 
criminal character. There arc cases in wliich, even i!’ 
there is contempt of court in refusiag to hand over a 
child, the machinery of attachment and committal lags 
behind the event. 

22. We would suggest that where there arc proceedings 
in the High Court of Justice and a claim is made for 
the custody of the cliildrcn, then it .should be a contempt 
of court for one spou.se to move the children out of the 
de facto control of the other spouse, unless by consent 
or by an order of the court. We further suggest lliul 
an adcqua'tc machinei'y should 'be available by which, on 
an order made on an ex-partc ajiplication in chambers 
by either spouse, .tlie children should be put on a .stop 
list which should prevent them from leaving the country 
until further order of the court. 



COURTS OF SUMMARY JURISDICTION- 
NEW GROUND FOR ORDER 

23. A court of summary jurisdiction on the upplioation 
of the wife may make a separation order on the ground 
of persistent cruelty. It cannot do so on the complaint 
of the husband. We consider that this is an anomaly 
ami that if a husband can obtain dissolution of marriage 
on the ground of cruelty there is no reason why he 
should not obtain the lesser matrimonial relief in a court 
of summary jurisdiction. We therefore recommend the 
necessary legislation to this end. 



DISCHARGE OF ORDERS IN COURTS OI’ 
SUMMARY JURISDICTION 

24. Connivance and conduct conducing arc bsu's to the 
making of an •order .in •a court of summary jurisdiction on 
the ground of adultery. We recommend that these same 
ma'trimonial matters wiiich are bars to the making of 
such an order should similarly be bars to the discharge 
of such an order. 

25. An order, once made, is subject to discharge on the 
ground of adultery subsequently committed, provided that 
the court inay refuse to discharge if the adultery has been 
conduced to by failure to keep up the payments ordered, 
In this respect conduct conducing is 'limited to the statutoi 7 
provision. It is not provided that even though such 
sub-sequent adultery 'be connived at by the husband or 
he be guilty of conduct conducing otherwise than by 
failure to pay. the order may in the count’s discretion be 
kept on foot. In as much as connivance is an absolute 
bar to the greater relief of dissolution of marriage, and 
conduct conducing not limited in any way is a discretion- 
ary bar, we think it anomalous that these bars should not 
apply in the same way to the discharge of an order 
obtained in a court of summary jurisdiction, and we think 
that they .should apply. 



ADMINISTRATION— COURTS OF’ SUMMARY 
JURISDICTION 

• 26. So far as the London area is concerned, representa- 
tions have been made to us that matrimonial complaints 
are difficult to conduct before magistrates owing to the 
pressure of a variety of work and lack of time at the 
disposal of the courts for matrimonial matters alone. 

27. We suggest — for the reasons appearing below — that 
metropolitan magistrates be created or assigned to deal 
with matrimonial cases including matters arising under 
the Guardianship of Infants Acts and adoption oases. 

. 28. Contested matrimonial cases often involve ,the con- 
sideration of relevant facts which may rext^nd '-over- a 

B 
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married life of years. The witnesses are more often than 
not incoherent and find it difficult to express their motives 
or to explain their actions and the facts are difficult 
to disentangle. Nevertheless, the decison of the tribunal 
is most important for the parties and any children con- 
cerned, and the application is often the precursor to a 
subsequent suit for divorce. 

29. The financial aspect is more than ever important ; 
orders may now be made up to £5 weekly for a wife 
and £! 10s. weekly for a child. It cannot now be said 
that the court of summary jurisdiction is essentially a 
poor man’s court, and even if it were the corisiderations 
which should apply to it in regard to facilities for the 
investigation of the facts should not be affected by it. 

30. We understand that the pressure of work in_ many 
of the courts of the metropolis is such that it is with the 
utmost difficulty that a whole day can be set apart for 
the hearing of a contested matrimonial matter. The un- 
fortunate but inevitable result of “ crime in the morning 
and matrimonial in the afternoon ” is that adjournment 
aher adjournment is necessary, frequently at long intervals, 
before the case is determined. This state of affairs, 



EXAMINATION 



especially in the case of a weekly wage-earner, results 
in lost time and money and throws a burden, on the 
tribunal and on advocates which ought to be avoided. 
Further, the memory and recollection of witnesses and 
consequently their veracity frequently causes difficulty and 
it is at the least unseemly that those appearing in matri- 
monial matters should attend at the same time when cases 
of soliciting and drunkenness etc. are in the list. 

31. The course we recommend would result in matri- 
monial causes being concentrated into as many courts 
as were found to be necessary. The tribunal specialising 
in such cases would be on familiar ground. Any case 
would then be tried to a finish from day to^ day. We 
believe that litigants in contested matrimonial matters 
especially would not object to travelling away from their 
immediate locality within the metropolis if they could 
be assured at least that their case would commence to 
be heard on their arrival at court and continue until dis- 
posed of. Few districts at any rate in Greater London, 
cannot be reached from any other part of the metropolis 
by 10 o’clock in the morning. 

(Received \4th May. I952.V 



OF WITNESSES 



(Mr. H. A. H. CHRISTIE, Q.C., Mr. R. J. A. TEMPLE, Q.C., 
and Mr. J. B. LATEY, M.B.B., representing the General Council of the Bar of England and Wales ; called and examined. 

Mr. W. W. BOULTON, Secretary to the Council, was in attendance). 



311. (Chairman): Mr. Christie, you practise in the 
Chancery Division, and I think you come here not so 
much in the capacity of a witness on the matter of the 
divorce law, as in your capacity as Vice-Chairman of the 
General Council of the Bar? — (Mr. Christie) : That is so. 

312. 1 am going to ask you to tell the Commission what 
the General Council of the Bar is, how it is elected, and 
what it does? — The General Council of the Bar consists of 
about forty-eight elected members, half of whom go out 
of office each year. There is an annual election, which 
takes place about this time of year. Nobody is eligible 
to remain on the Council for more than four years. (That 
rule had to be suspended for a time, but it is in force 
again.) The General Council of the Bar is charged with 
looking after all matters affecting professional etiquette, 
but subject to the superior position of the four Inns of 
Court which alone have disciplinary power and the right 
to call members to the Bar. What the General Council 
puts forward can be said to represent the views of 
practising and non-practising barristers. 

As far as this memorandum is concerned, the matter 
was referred to a sub-committee consisting of some six 
or eight members, and presided over by Mr. Victor Russell 
who is, as you know, a very experienced Divorce Court 
practitioner. The memorandum was prepared and mainly 
drafted by Mr. Temple and Mr. Latey. It was criticised 
by the other members of the sub-committee, and then 
submitted to the Bar Council. It was finally passed in the 
form in which you have received it. so that I think we can 
say that though it does not, of course, by any means 
represent the view of every member of the Bar, it does 
probably represent the greatest measure of agreement 
between us. I shall be quite prepared, if any questions 
of a Chancery nature arise, to give any evidence you may 
want, but apart from that, I think it is better that you 
should hear from these two gentlemen, both of whom 
are very experienced practitioners in the Divorce Division. 

313. You suggest that we should address our questions 
to Mr. Temple and Mr. Latey, leaving you to come in if 
and when requked?~If you want me, I shall be pleased 
to do what I can, but I think that they will be able to 
help you. 

314. Then I will address my questions to Mr. Temple 
and Mr. Latey and it is for them to decide who is going 
to answer. 1 want to start by saying this, You were, I 
understand, the original draftsmen of this long and very 
helpful memorandum, and also of the supplemental 
memorandum which only reached us recently? — (Mr. 
Temple) : That is so. 



315. As far as I am concerned, 1 shall concentrate par- 
ticularly on the first thirty-eight paragraphs of your memo- 
randum, because there are others on the Commission who 
are more familiar with a great many of the other matters 
with which you deal. I do not think that 1 need refer 
to the preliminary note because Mr. Christie has already 
stated the position. Then, in the introduction, you state 
generally your views about the causes of marriage break- 
down and you say that any rigid classification would be 
an over-simplification, but you set out some of the main 
factors which you consider contribute to the breakdown of 
marriage and do not make for healthy and happy married 
life or for the interest and well-being of children. The 
first that you mention is sexual failure, and you suggest 
as a remedy a more adequate pre-marital sexual education 
for both sexes. That is, I think, strictly speaking outside 
our terms of reference, but it is a matter to which we 
might refer, and which we shall certainly have to consider, 
because of its bearing upon other matters. J would like 
to know what concrete suggestions you would make in 
regard to pre-marital sexual education for both sexes? — 
I think that the only suggestion we could make is a more 
adequate and a more widespread education in .sexual 
matters, and greater facilities for young people entering 
into marriage to learn from appropriately constituted 
bodies precisely what marriage entails from the sexual 
point of view. This is really more a medical and a socio- 
logical problem than a legal one. 

316. Yes, 1 quite follow, but you would rather not 
perhaps embark upon any detailed suggestions as to how' 
it should be done? That is perhaps outside your province? 
—We rather felt that that was outside our province. We 
recognised that that was one of the main things that 
needed attention, but we hardly felt that it was within 
our province to make any detailed recommendations as to 
how it should be done. 

317. Now we will turn to the cause of breakdown of 

marriage which you call divorce-mindedness. You state 
the materials on ,which you decided that that is a cause 
of breakdown of marriage. Then you say: 

■‘The state of mind results from a number of causes 
such as easier divorce, quicker divorce, cheaper divorce, 
and a general lowering of moral, religious and social 
standards, following on itwo great wars, the fear of ii 
third, and a consequential disruption and instability of 
living conditions." 

You go on to say that you think the present attitude 
towards marriage is that it is entered into too lightly’ 
putting It shortly, but yon do see signs of a swing in the 
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opposite direction. 1 come now to your specific sug- 
gestions. The first suggestion you make to induce a change 
in the attitude from divorce-mindedness is: — 

“ Inculcating in the mind of the public and particularly 
the young by every method of education and propa- 
ganda. the fact that divorce carries in its wake grave 
material disadvantages and injury to children.” 

Has that been your experience as practitioners in the 
Divorce Court? — It has. 

' 318. Then you refer to the importance of the develop- 
ment of the appreciation of moral and spiritual values, 
in which the Church must take the leading part, and your 
suggestion there is that the local spiritual advisers, of 
whatever denomination, should give really practical 
guidance, as well as religious guidance, I suppose, on the 
proper attitude towards marriage? — Yes, that is so. 

319. Then you say: — 

“The utmost caution should be exercised in 
approaching any suggestion for extending the grounds 
for divorce or nullity so as to avoid nourishing in those 
who are married or contemplating marriage, the idea 
that divorce is to he had for the asking, or that there 
is nothing wrong or disadvantageous in it for them- 
selves or their children morally or financially." 

That suggestion, 1 suppose, is entirely contrary to the 
pecuniary interests of the Bar? — Yes. 

320. Because you are saying that the fewer divorce 
cases there are the better, broadly speaking? — That is so. 
We approached that particular problem from the point 
of view that the State had a prime interest in securing 
the stability of home life, and we thought that, from the 
point of view of the Stale, the presence of very many well- 
regulated and safe family unions was the prior 
consideration. 

321. I see. — [Mr. Latey) \ 1 wonder whether I might 
just add something as to your reference to our suggestion 
being against the pecuniary interests of the Bar? That 
is, of course, so, but the one thing which has struck me 
so much among my colleagues who specialise in this 
branch of the law is the imanimity of view among them 
about this. They all, I think, take the view, and lake it 
very much to heart, that divorce does result in such utter 
misery, looking at it cumulatively, that anything that can 
be done to reduce that should be done. 

322. I am going to put to you later certain contrary 
views and sec how you would deal with them, but at the 
moment J am asking you your own views as set out in 
this memorandum. I think your next heading is — “ A halt 
should be called to easier, cheaper and quicker divorce 
That is really saying again what you have indicated above, 

J think? — (Mr. Temple) : Yes. 

323. 1 would like you to explain the next heading: — 
“The temporary quality of magistrates’ orders 

should be recognised and underlined. Findings of 
matrimonial offences should not be made by consent ", 

U is no doubt my ignorance, but I was not aware that 
findings of matrimonial offences were made by consent 
now. Would you explain that? — ^It arises in this way. 
Quite frequently, in courts of summary Jurisdiction a 
summons will be issued on behalf of the wife complaining 
of persistent cruelty, to which the husband objects. There 
is, therefore, the prospect of a contested matter in the 
court. Although the husband would sometimes bitterly 
resent a finding of persistent cruelty, he does not feel 
that the same stigma would attach to him if the wife 
obtained an order, either on the ground of wilful neglect 
to provide reasonable maintenance, or on the ground of 
desertion. On perusing the notes of evidence one 
frequently finds that on a summons issued under the 
ground of persistent cruelty the advocate representing the 
husband will say : “ My clien't does not object to a finding 
of wUful neglect to maintain, or desertion, and I consent 
to the order ” and I have seen cases where the court has 
made an order on either or both of those grounds “ by 
consent 

324. That, of course, has nothing to do with the Divorce 
Court itself or with the granting of divorces, is that right? 
— II. has not, in the sense that the proceedings are separate, 
but in as much as the proceedings in the court below are 



so often the preliminary to proceedings in the court above, 
and in as much as the court above may take the 
magistrates’ order as practical prima facie evidence of the 
finding, the position obtains in which the wife may come 
to the court above and produce a magistrates’ order made 
■ on the grounds of desertion, as evidence of the desertion. 

325. 1 follow. — So there is a danger. 

326. Then your next and last point under this heading 
is that conciliation facilities at all levels and .stages should 
be strengthened. Would you put forward any concrete 
suggestions you have in mind for that? — What wc had in 
mind there, and what is further referred to in this memo- 
randum, is the extended use of probation officers and 
welfare officers for reconciliation work in the High Court. 
We thought that anything that would fend to bring parties 
together at all stages of the proceedings in the court 
below or even in the High Court was something to 
which, as a genera! policy, the Commission might give 
favourable attention. 

327. Then your concrete suggestions are really those 
we find in. the later parts of the memorandum? --That 
is so. 

328. Now you come to another heading of causes of 
marriage breakdown, financial stress, with which I am 
sure we all sympathise, but you very naturally make 
no concrete suggestions for meeting that. The next 
falls in the same category, lack of housing, and, as you 
say, “ A home of their own is of great importance to 
a young couple who are mutually adjusting themselves”, 
and that it is not a very good beginning to share a house 
with “in-laws", but there again you are quite naturally 
content to stale it without suggesting a remedy. Then 
you come to incompetent housekeeping, which you point 
out is sometimes a cause of marriage breakdown, a conr 
tributing cause, and then drinking alcohol to excess. Then 
you give statistics which I need not set out because 
they are recorded in various official publications. 

Then you deal with the restriction on presentation of 
a petition : — 

“ That no petition for dissolution of marriage may 
be presented save with the leave of the court if the 
marriage has not subsisted for three years. The appli- 
cant must show a case of exceptional hardship or 
depravity.” 

You say that the views of your Council are divided on 
this, and you make alternative recommendations. I have 
only one question to ask on the first alternative. You 
suggest; — 

“ The substitution of a new proviso that a petition 
may only be presented within three years of the date 
of the marriage, where the court is satisfied that .serious 
hardship would otherwise result; the prospect of recon- 
ciliation .should be a factor to take into account in 
granting or withholding leave." 

The difference between that and the present law, if I 
have understood it correctly, is that you substitute serious 
hardship, for exceptional hardship or depravity, and .you 
wish the court to take into account the probability of 
reconciliation,? — ^That is so. 

329. Otherwise under that particular alternative you 
make no suggestions for alteration? — None at all. 

330. The other alternative is discussed at length, but 
1 have no questions to ask on it. You then come to pos- 
sible new grounds of divorce. You have already ex- 
pressed your general attitude, but I will just go through 
your observations and then put to you the contrary views 
which were expressed yesterday, and have been expressed 
in other memoranda. You say that in Russia the experi- 
ment has been tried of one spouse dissolving a marriage 
“regardless of the wishes of the other and without the 
need of proof of any matrimonial misconduct ”, and I 
want to ask a question on, that. You say : — 

“The resulting disruption and effect on the rising 
generation was such that sweeping amendments in the 
law were made and we believe that divorce in the 
U.S.S.R. is now more difficult to obtain than in, most 
countries.” 

Can you tell me the evidence on which that is based? — ' 
My personal evidence on that matter is, I am afraid, 
hearsay, and therefore suspect. It was merely told to me 
by an expert in the law of the U.S.S.R. 
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331. I think that most of us have read in the Press 

□f changes in the law of the U.S.S.R., but I wondered 
if. you had an,y special sources of information. You have 
this Russian lawyer? — ^Yes, but apart from that I have 
no special information. I do not know whether my learned 
friend, Mr. Latey, has?— (Mr. \ I have read certain 

literature about it, but it is extremely difficult to find 
anywhere even a summary statement of precisely what 
the law of Russia is. The general substance of what has 
been indicated in the literature which I have read is. 
r think, faithfully recorded in this paragraph of tire memo- 
randum. 

332. You slate your view as to the conception on which 
the English law of divorce is based, I will read that; — 

“The English law of divorce is bused on the concep- 
tion that the family is the cornerstone of the social 
structure, that marriage and family unity are to be 
maintained, preserved and protected, and that divorce 
(save in the special case of incurable insanity, a visita- 
,tion of God) is permissible only where one spouse has 
■ been guilty of matrimonial misconduct so grave and 
weighty as to make it unreasonable that the other spoii.se 
should continue the married life.” 

Then, you go on to state your views tliat : — 

“To introduce a basis whereby marriage may ije dis- 
solved by agreement or at the will of one spouse 
would, we believe, strike a disastrous blow at family 
life. It would basically alter the attitude of mind 
towards marriage, not merely of those who are married 
but of those who are contemplating marriage. We 
believe that among the majority the attitude is still 
that marriage is permanent and. as we have observed 
earlier, that attitude is regaining strength.” 

Yesterday we had evidence from Professor Gower, putting 
it shortly, to this effect. He thought tliat there were many 
divorces granted where there was Jio real ground for 
divorce at all, where the divorce, as he put it, was 
“bogus”; that if two people today were agreed that they 
both wanted a divorce there was no difficulty in getting 
it, and therefore you might just as well introduce divorce 
by consent and do away with all this hypocrisy and sham, 

1' .should like to have your views upon that. I have, I 
tliink. stated it fairly, though shortly. .1 will quote his 
exact words, if 1 may, from his memorandum, it would 
be fairer. He says, after referring to a discussion which 
he had with various members of the legal profession : — 

“The main conclusion reached in the discussion was 
(hat although neither England nor France officially 
recognises divorce by consent, in fact there is never any 
difficulty in obtaining a divorce in either country if the 
parties are in agreement. 

- The only point on which opinions may differ is us 

• to the proportion of divorces which may be regarded 
as collusive or based on bogus grounds. Among the 
upper income groups I would .say that it is well over 
half the total of undefended ca.ses, although among the 
poorer classes, whose cases are handled under the Legal 

• Aid Scheme, it seems to be considerably lower. Tt has 
also been suggested that the increased proportion of 
divorces on the ground of desertion (as opposed to 
adultery) shows that the proportion of collusive and 
bogus cases is falling. This T doubt. There are more 
ways of deceiving the court than by a hotel bill, and 
every practitioner knows that what is in fact a separation 
by mutual agreement can be given a sufficient semblance 
of desertion by an adroitly worded letter. 

But whatever the proportion, there is no doubt that 
many divorces are now granted where there are no true 
grounds, and that provided the parlies are in agreement 
■ there is never the slightest difficulty in obtaining a 
dissolution.” 

jfie then suggests that divorce by consent should be intro- 
duced, and when I asked him yesterday after what period, 
and subject to what limitation, he said not until the 
parties have been married for three years, and the court 
must - be satisfied that proper arrangements have been 
rriade about the children. I am not sure that that is 
entirely accurate, but I am speaking from memory. Would 
you give.us your views on that? Mr. Gower was cross- 
examined as to his experience in-the matter, and the length 
of his experience and the width of it is duly recorded 
lin the transcript, so I' will not trouble you .with it. — 



{Mr. Temple): I would like to deal with it,_ il I may. in 
stages. Perhaps T might give my experience in the matter; 

I have practised for the last twenty-one years exclusively in 
the Probate, Divorce and Admiralty Division of the High 
Court of Justice. T do not think that in twenty-one years’ 
practice I have myself come across more than lialf a dozen 
cases in conference in which I had to tell the lay client that 
the proposed suit would be held to be collusive and 
therefore could not proceed. I am utterly unable to accept 
the suggestion that there is a high proportion of collusion 
in the presentation of cases. Collusion in the sense in 
which 1 understand the witness defined it, or suggested 
that it was taking place, amounted not only to the presenta- 
tion of a false case, but had much graver impHcaliotis. 
The solicitor is, of course, much more closely identified 
with the lay client than the barrister, and it is quite 
impossible for anything like the suggested number of cases 
to be collusive, bogus or false, without, in my view, the 
solicitor becoming aware of it, Now, the implication that 
1 draw from that, and I may be wrong, is that the 
.suggestion is that the solicitor or his managing clerk is 
acting in concert with the petitioner to present to the 
court a false case. That is a very grave statenicnt to make, 
and T, for one. urn utterly unable to accept il. .Solicitors 
arc officers of the court, their livelihood depends on their 
remaining with a practising certificate on the roll of 
solicitors, and I am quite unable to accept that they would 
lend themselves, as a body, in the proportion referred to. 
to present such a case. 

As to the pi'oposal that there should be divorce by 
consent, this is a wholly novel suggestion, and one which, 
from_ my experience, I think would strike at the root of 
marriage. The proposal, if it is based on the assumption 
that there are many collusive cases, and I characterise 
il as an assumption because there is no evidence of it 
Chat can he proved, is, in my view, bused on something 
so crroneou.s that it is hardly worthy of consideration. 
The figure of fifty per cent, has been spoken of boforc. (t 
was mentioned in the House of Lords on the occasion 
of a Bill introduced. I believe, by a witness who was before 
this Commi.ssion yesterday. In relation to that figure of 
fifty per cent, both the President of the Probate Division 
and the then Lord Chancellor had some remarks to make 
drawn from their own experience in the matter. 

333. That is that fifty per cent., it is alleged, of the 
divorces granted are collusive? — ^Yes, that is so. Now 
their remarks, which were directed to exposing the fallacy 
behind the figures and repudiating the figure.s themselves, 
are to be found in the Report of the Debate which' my 
friend. Mr. Latey. hag brought with him, and which 
I will now ask him. if I may, to refer to. {Mr. Latey): 

It wa.s a Debate in the House of Lords on Lord Man- 
croft’s motion for the setting up of a Royal Commission- 
on Marriage and Divorce. It took place on the 23rd 
November. J950, and the relevant parts of it are these.. 
Lord Mancroft said this: — 

“As your Lordships know, collusion— agreement be- 
tween husband and wife to provide evidence to deceive 
the court — is an absolute bar to divorce. It has been 
estimated, with what accuracy I do not know that 
nearly fifty per cent, of undefended divorces are collu- 
sive. Lying and perjury exist, therefore, in half the 
.undefended divorces heard by the courts today." 

The Lord Chancellor intervened with: — ' 

“Would the noble Lord tell me, as a matter of. 
interest, where that v/as estimated and by whom? ” 

Lord Mancroft replied': “I read it in a paper issued' 
on the subject by the Marriage Law Reform Society, but 
I will find the exact reference and give it to the 
noble and learned Viscount later. 1 would remind him 
that T am not putting it forward as my own view,” 
That was referred to by the President of the Probate,; 
Divorce and Admiralty Division, Lord Merriman, who' 
said this: — 

“That brings me straight away to this point about 
collusion. I want to deal with it in that aspect first' 
There is not the slightest doubt that there was a cer- 
tain amount of collusion in connection with divorce' 
before the Herbert Act was passed. At that time the 
judges of my Division were trying all the undefended 
cases, which were taken in London. We tried to exer-- 
else such vigilance as we. were bound to exercise about 
these matters, and I regard as absolutely fantastic the' 
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estimate that fifty per cent, of divorce cases are collu- 
sive. At the very outside, when, so far as I know, 
things were at their worst~and I used to talk this 
over with my colleagues — I should place the estimate, 
at its highest, at about seven per cent, of the undefended 
divorce cases. Of course, I am talking of collusion 
in the real sense of the word. I should like to dis- 
abuse the noble Lord, Lord Mancroft, of the idea 
that merely to discuss in decency and amity the neces- 
sary arrangements which follow from a divorce makes 
it a collusive suit. Nothing of the sort. The essence 
of collusion is that there is corruption and fraud. 
Without going into too great detail, obviously collu- 
sion may take one of two forms. There may be a 
bargain by both parties to impose a case upon the 
court which they know to be false. That, to put it 
perfectly plainly, is nothing less than a conspiracy to 
defeat the ends of justice, and it has been so stated 
in high places. 

There may be another case in which there is indeed 
a genuine grievance but where — to speak plainly — 
the genuine grievance is used as a lever for black- 
mail, if impossible terms are imposed. The wife or the 
husband says: ‘I will not divorce you unless you will 
pay me so and so, or unless you do this, that, or the 
other 

Then it was finally referred to by the Lord Chancellor 
himself who said this : — 

“ My Lords, I intend to be quite brief with your 
Lordships on this matter. There are one or two things 
that I should like to say at the outset. The first is to 
refer to the estimate which was quoted as to the pro- 
portion of collusive divorces. It is all very well to 
say, ‘Well, I did not say it ; I am only quoting what 
somebody else said ’. If any noble Lord tries it, he will 
find himself in serious trouble about other matters. If 
you say, ‘ I am not saying that X is a murderer ; I am 
saying only that I read somewhere that X is a murderer 
then if X brought a libel action against you, you would 
find yourself in a very awkward position. 

I want to say, quite categorically, that anybody who 
says that the proportion of collusive divorce cases is 
fifty per cent., or anything like fifty per cent., is either 
not an honest man or is completely ignorant. I make 
a point of keeping myself very closely in touch with 
this matter. The noble and learned Lord the Presi- 
dent and I discuss it from time to time. I have access 
to his brother judges, and I discuss this matter with 
those who are sitting as commissioners. I think I get 
a very fair impression of what is going on. an this 
branch of the law, and in other branches of the law. 
And I say without hesitation that the proportion of 
collusive divorce cases has gone down rapidly, and is 
not so great today as it was twenty years ago. I cannot 
prove that, but I think I am in about as good a posi- 
tion — with the exception 'Of my noble and learned 
friend the President of the Divorce Division — as any- 
body else to express an opinion, and that is most 
certainly the opinion which I express. Nobody could 
quantify the exact number, but I believe that anything 
like fifty per cent, is an entirely ridiculous figure. 
Incidentally, I think the noble Lord, Lord Mancroft, 
will find that the number of hotel divorce cases has 
also gone down ; it is nothing like . so great as it was 
in the old days. I should like some sort of accuracy 
in these statements as well as some sort of attempt — 
I am not blaming the noble Lord at all ; he is quoting 
figures— to make that sort of figure good. Really, I 
can assure him that the figure he quoted is an absolutely 
farcical figure.” 

That is what was said then. There is very little that I 
want to add to what Mr. Temple has said, save to say 
this, that my experience is the same as his. To say that 
there never is a collusive divorce which slips through the 
courts would go too far. When Professor Gower used 
the words “ collusive cases ” I think he probably had in 
mind an agreement between the spouses for one of them 
to create evidence on which the other could institute 
divorce proceedings. In my experience, while it is per- 
fectly true to say that quite often you do get a certain 
amount of discussion between the spouses before a divorce 
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suit is launched by. one or the other, the most common 
case by far is this, the case of the husband — it is particu- 
larly, I think, the husband — who is determined to break 
up the marriage, if he can, and obtain his freedom, 
probably to marry another woman. Usually what happens, 
as 1 find it is this — and one has, practising in these cases, 
to go into the facts because (ci) it is one’s duty to put 
them before the court and (/;) it is one’s duty to be pre- 
pared so far as one can for any questions the judge may 
want to ask. The wife has done the best she can to 
keep her marriage together, she has tried and she has 
tried to persuade the husband to attempt to make a 
fresh start, and finally she shrugs her shoulders and says, 
“If you must, you must”. That, in my view of the law, 
is not collusion or anything like it. When he was dealing 
with what he called bogus cases, I gather that Professor 
Gower referred to two categories, one the kind of case 
where a man — again usually the , man — goes to a hotel 
with a woman and sends the hotel bill to his wife. I 
imagine that what Professor Gower was suggesting was 
that in a very large proportion of those cases no matri- 
monial offence is committed at all. Since the war I can 
only remember one case, and one case only, where I 
thought in my own mind that it was possible or likely 
that that might have happened. We naturally put the 
whole facts before the judge, and the judge having heard 
all the evidence, happily for my client, took a different 
view. He thought that he was entitled to infer that 
adultery had .taken place. That is the only case I can 
think of where, on the material before me, I had any 
reason to suppose that the case was not a perfectly genuino 
one. 

The other type of bogus case to which Professor Gower 
was referring was, I think, the case where what, in fact, 
was a separation by consent is presented to the court as 
a case of desertion. It is for the court, of course, to 
decide whether the petitioner has made out a case of 
desertion, In coming to that conclusion the judge, in a 
case where he is in doubt, often docs ask the witness a 
number of questions, and further facts perhaps come out 
as a result of those questions, but, generally speaking, 
what happens in a desertion case is that the solicitors 
take the first statement and collect any correspondence 
there may be, then put the case up to counsel, if they are 
in any doubt about it. He advises whether there is a 
good case or not. If he is in doubt whether it is a proper 
case, he probably asks to see the petitioner in conference, 
and the whole of the facts will then be put before the 
court and it is for the court to decide. If it appears 
to counsel that a case is a separation by consent he so 
advises his client and the petition is probably never 
brought, or at any rate never brought on that account. 

334. Thank you. Do you wish to add something, Mr. 
Temple? — (Mr. Temple): I do not know whether it would 
be proper at this stage to mention the proposed Bill which 
was referred to in evidence before the Commission 
yesterday? 

335. That is just what I was coming to next, the Bill 
which was brought forward in the House of Commons 
by Mrs. Eirene White. She gave evidence yesterday. 
The terms of Section 1 (1) of the Bill are that : — 

“ A petition for divorce may be presented to the court 

either by the husband or the wife on the ground that: — 

(a) the parties have lived separately for a period 
of not less than seven years immediately preced- 
ing .the presentation of the petition ; and 

(b) there is no reasonable prospect that cohabita- 
tion will be resumed." 

I think that before I ask you anything I will put to you 
a summary of Mrs. White’s case on the grounds for 
putting forward the Bill. I think that she was much 
impressed by the misery of couples who were tied together 
by separation agreement or separation under the order 
of the court, and by cases where one party desired a 
divorce, presumably to marry someone else, and the other 
party rigidly refused to grant it. I think that she was 
impressed by the hardship that arose under those circum- 
stances. I ^ould add, of course, that the Bill provides 
that no divorce shall be granted until provision has been 

C 
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made for payment of arrears of maintenance and for the 
future maintenance of the wife and children. She says . 
in her explanatory memorandum : ~ 

“ The Bin invokes a new principle, in that it looks 
to the breakdown of the marriage as the ground for 
divorce, instead o.f to the proof of a marital offence 
having been committed by one partner against the 
other. Nothing in the Bill, however, affects the right 
of an injured party to take action under the existing 
law.” 

I need not elaborate that further because I expect you 
have read not ordy Mrs. White’s memorandum but also 
her speech in the House of Commons in support of the 
Bill? — That is so. 

336. I will now invite you to give your views upon that 
proposal and to deal with the reasons which Mrs. White 
gives? — think that in dealing with human relationships 
one of the matters that must be accepted is that inevitably 
there always are hard cases, and one of the questions to 
be considered is whether the alleviation of the evils which 
are present would be of worth to the community seen 
as against the evils which the remedy itself might bring 
in its train. If on a consideration of the problem from 
that viewpoint the consensus of opinion was that the 
remedy might be more drastic than the cure, then I 
apprehend that the vote would go against it. As far as 
I can see, the proposed Ball, by its revcflutionary principle, 
and by opening the door, as I think, to divorce by consent, 
would bring in its train many more evils than the evils 
it would cure. 

When one looks at the Bill itself one of the first 
ntatters of objection is this: the proviso in line 15 allows 
the court to suspend pronouncing a decree unless satisfied 
that provision for maintenance of the respondent and 
children has been made, but there is no other ground upon 
which the court is empowered to refuse a decree. Now, 
as I see it, that means the disappearance of all the absolute 
and the discretionary bars to divorce. That is to say 
that the commission of adultery, the fact of cruelty, the 
fact of desertion, the fact of wilful separation, which at 
the moment exist as bars to a decree, would go, and 
could not be raised in opposition to the decree. 

Secondly, I think that an objection to the proposal 
is this : the new principle in the Bill, which is said to 
be that of looking to the breakdown of the marriage, is, 
in fact, in my view something more. There would be 
invoked, for the firsit time, the principle of unilateral 
repudiation of a contract which a great number o^f 
people in this country regard as indissoluble. The effect 
would be that contrary to his or her wish a man or 
woman, who may well be entirely innocent of anything 
except a disinclination to live with an adulterous or cruel 
spouse, will find himself or herself divorced willy nilly. 
Apart frcHU that being, in my view, an improper approach 
to the problem, there would be, in spite of the proviso 
in the Bill, material considerations of weight. If you 
do not remain a wife, you have no prospect of ever 
becoming a widow, at any rate of that particular spouse, 
and if you do not become a widow you have no prospect 
of becoming entifled to anything which can properly be 
called a widow's pension. There are very many private 
concerns in this country, apart from Government posts, 
which offer to the spouse if she becomes a widow a 
modest competence to which she can look forward. If 
this Bill and its principle are accepted, those persons if 
they find themselves divorced, while it is true that they 
wUl get some compensation from the court under the 
proviso, will lose whatever rights to a widow’s pension 
they may have. Their rights under the Family Inheritance 
Act will also be forfeited. 

Further, and I think that this is a matter of some 
weight, the religious scruples, if any, of the innocent 
party are entirely overriden. 

In my opinion, therefore, those reasons are so powerful 
against the introduction of this new principle that the 
evils and the difficulties which the admission of the Bill 
would introduce so far outweigh .the advantages that 
I am emphatically against it. I do not know if Mr. Latey 
has anything to add on that 
337. Before we come to Mr. Latey, I would like to 
put ffiis to you. What do you say about the period of 
seven years? It is said, you see, that if people live 



separate and apart for seven years, and one desires a 
divorce, that is a long period of separation, and all^ 
for other people may have 'grown up m the meantime 
and there may be irregular umons which might just ^ 
web be regularised. What do you say to that?— It is 
quite possible .that that may be so. but it is not ^n^o^n 
fbr people even at the end of seven years to return to 
their^ spouses. The period appears to be an ar^W 
one. An equally strong argument migiit be advanced 
for saying why not four years, or why not three, if, m 
fact the spouse who desires to petition has formed anolher 
union, and if that be admitted, then why not two years, 
if in fact .fitere is offspring of some illicit union. 

338 I put it to Mrs. White yesterday whelhei' she 
herself was wedded to the seven-year period, but she 
said then that she was not, altough it was in the 
Bill. She thought that the period should not be l«s 
than three years. But I suppose your objection to the 
Bill holds whetiher the period is three or seven? The 
objections that I have endeavoured to put forward to 
the Bill hold irrespective of the period and, of course, 
are stronger as the period gets shorter. 



339. Mr. Latey, do you wish to add anything?— {Mr. 
Latey) : Very little. I agree with Mr. Temple that if the 
principle of the Bill is to be admitted, there seems to be 
no point at all in .proposing a very long period ot seven 
years. I entirely agree that the jpenod of seven years 
is quite arbitrary, and one imagines that it was intro- 
duced 'to make the Bill appear perhaps a little more palat- 
able to .those who disliked it. The main argument against 
the Bill is the one which Mr. Temple has elaborated, 
about which I can add nothing, and that is .that it will 
strike a really serious blow at family life in this country. 
If that is the cornerstone on which our social structure is 
based then that matter is of vital importance. 



There is only one thing that I would like to add to 
the financial aspect of il, as eiumciivted .by Mr. Temple, 
and that is this, that when one is considering individual 
hardship which, after all, is, as I undcrstanc! il, the 
justification for this proposed Bill, then one must also 
consider the hardships which might result from divorce 
imposed upon the innocent spouse by the guilty spouse. 
In my view, whatever safeguards may be introduced by 
Parliament, and however much the courts may attempt to 
implement those safeguards in favour of the innocenl 
spouse, any children there may be of that spouse arc going 
to suffer Ivardship. particularly if it is the wife, because 
if the man is set free to contract another marriage, how- 
ever much the court may say the first wife and children 
are a first charge on the husband’s income, in praotice, 
of course, there will simply not be enough to go round. 



340. And in that event which do you think would be 
likely to have the priority as far as the husband is 
concerned? — I should think inevitably the new family 
with whom he is living, with whom his current affections 
are. 



341. I will pass from that to another heading of your 
memorandum, the suggestion in paragraph 34 as to wilful 
refusal to consummate the marriage. I have a little 
difficulty in reconciling that with what you say in .para- 
graph 72. In paragraph 34 you say : — 

“We consider that this is a post-nupitial matrimonial 
offence, and should become a ground for divorce or 
judicial separation.” 

That is, as distinguished from nullity?— (Mr. Temple) : That 
is so. 



342. Then, in paragraph 72, you point out that Section 
8 (I) (a) of the Matrimonial Causes Act, 1950, provides 
for nullity of marriage on the ground of wilful refusal. 
That is wilful refusal to consummate? — That is so. 

343, Then you say: — 

“ It is suggested, for the reasons hereinafter appear- 
ing, that this sub-section should be repealed and it should 
be enacted that upon evidence of a refusal to consum- 
mate a marriage, the court may draw an inference of 
impotence or physical incapacity and pronounce a decree 
of nullity of marriage.” 
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I 'did not find it very easy to reconcile paragraphs 34 and 
j' 2., I am sure it is my fault. What do you suggest should 
done in the case of wilful refusal to consummate the 
^'tt.a.rriage? — On very good evidence of refusal to consum- 
^"d-ate, the court should draw an inference of 'incapacity 
3-n.d pronounce a decree of nullity. 

344. I see. How am I to understand the passage in 
Paragraph 34 — you see what I am referring to?-^Mr. 
^atcy): I think diat the explanation is this: we are pro- 
posing that where it is plain on the evidence that the 
^'oason why the marriage has not .been consummated is 
t>ecause of the wilful refusal of one spouse to do so, that 
is in a sense an offence arising after the date of the 
marriage and should be a ground for divorce. We are 
eoing on to suggest in .paragraph 72 that in a proper case, 
vvliere the fact of refusal is established, the right inference 
to draw from that refusal is not that it is a wilful one but 
tliat it arises from some mental incapacity or invincible 
repugnance on the part of the refuser ; and the right view 
for the court to take there is that the marriage has not 
t>een consummated due -to the incapacity of the person 
sufTering from that invincible repugnance, and in that 
oa.se it should be a decree of nullity. 

345. That is really 'a question of deciding on the facts 
before you. If you find that there has been wilful refusal, 
y o u say that it should be divorce or separation. If, on the 
facrts, you find that it is incapacity, you say that there 
should be a decree of nullity? — That is it, precisely. 

346. That removes the difficulty which I felt on reading 
those passages. The next thing is wilful refusal of sexual 
intercourse, There you are referring, I presume, to a 
ca.se where the marriage has been consummated but after 
the marriage has been consummated, one spouse or the 
other wilfully refuses sexual intercourse for a period? — 
Th at is correct. 

347. What you say about that is : — 

“We agree that in theory this may offend seriously 
n.gainst the essential rights and basis of marriage, and 
rnigh’t in certain circumstances be regarded as a grave 
and weighty .matrimonial offence and as such a ground 
for divorce. In practice, however, we think that there 
'Would be great difficulty in ascertaining whether such 
refusal is wilful, and we consider that sufficient ground 
for relief is afforded by the law as it stands and as 
enunciated in Lawrmce v. Lawrance.” 

Would you, for the assistance of the Commission, state 
what you conceive the law to be, as established in 
Lcjwance v. Lawrance, in regard to wilful refusal of sexual 
intercourse? — The position resulting from the decision in 
X^czwrance v, Lawrance I believe to be this. In the past 
the mere fact of refusal of sexual intercourse was not 
regarded as a matrimonial offence and, for example, did 
not constitute desertion. That was decided by the House 
of Lords in the case of Weatherley v. Weatherley. Briefly, 
Z^awrance v. Lawrance says .that where there is wilful 
a.n-d unjustifiable refusal of sexual intercourse by one 
spouse, and the parties become separated, then those two 
facts, added together, will normally amount in law to 
desertion. Again, that really flowed from the decision 
o£ the House of Lords in Baxter v. Baxter, which was 
dealing of course with the effect of the use of contra- 
ceptives and whether it can be said that intercourse with 
contraceptives can amount to consummation. The House 
of Lords held that such intercourse did constitute con- 
suinunation but the Lord Chancellor went on to say that, 
in. his mind, sexual behaviour of that kind, or of the nature 
of refusal of sexual intercourse, should be at any rate one 
of the most important ingredients in other matrimonial 
offences. That dictum has been construed as meaning that 
refusal of sexual intercourse can take its place 
J 1 .S an important foundation, either for the charge of 
desertion or, in appropriate cases, in charges of cruelty. 

348. It is for 'that reason that you do not recommend 
ttiat it should be made a separate ground for divorce?— 
jpjrecisely. 

349. Next we come to “ sentences of imprisonment for 
1^0 terms ” and you say : — 

“We have considered this carefully as a ground 
for dissolution of marriage. We are not prepared to 
recommend it as a fresh ground for divorce.” 

16175 



I contrast that with the Divorce Law Reform Union, who 
are to be heard shortly. May I quote what they say? 
They recommend: — 

“ Dissolution of marriage where a spouse has incurred 
a sentence of five years or more for a criminal offence ”, 
and they go on to say : — 

“ In such a case tlie innocent spouse should be 
entitled, if he or she so wishes, to obtain a dissolution 
of marriage. This may seem at first sight to be rather 
harsh, but actually in practice it may work out reason- 
ably as it will, of course, be entirely optional for the 
innocent spouse to take proceedings for dissolution of 
marriage ”. 

What are your reasons for thinking imprisonment for a 
certain term should not be a ground for divorce? — (Mr. 
Temple) : We had many long discussions over that. The 
view that prevailed was this. If a man is sentenced to a 
long term of imprisonment in respect of some offence 
involving his wife, an aggravated assault or a murderous 
attack on her, we thought that the facts almost inevitably 
provided her with a ground for relief, for instance, cruelty. 
If, on the other band, he was sentenced for what we 
would call an offence not involving her personally . . . 

350. Such as burglary? — Such as burglary, or some- 
thing of that sort, we thought that it was unfair to invoke 
a principle upon which, the State having exacted retribu- 
tion from him, he should have added to that the know- 
ledge that his wife might divorce him. On those grounds, 
we were not prepared to say that part of the penalty of 
'the offence of burglary or forgery should be a liability to 
be divorced by his wife. 

351. I follow your answer. Then, to come to habitual 
drunkenness, you say this : — 

“ We consider this in theory to be a grave and weighty 
matrimonial offence rendering the continuance of 
married life intolerable and entitling the injured spouse 
to divorce. In practice the degrees of inebriation and 
its effect are so various that we feel that its ascertain- 
ment would be of the greatest difficulty and would lead 
to anomalies and seeming injustice. Moreover, in our 
experience, chronic alcoholism or frequent drunkenness 
is almost invariably accompanied by conduct amounting 
to cruelty. On balance we do not recommend the intro- 
duction of habitual drunkenness as a ground for 
divorce.” 

Would you care to elaborate that at all, either you or Mr. 
Latey? I find in other memoranda the suggestion made 
that habitual drunkenness should be a ground fcff divorce, 
—We did not think that habitual drunkenness, of itself, 
was sufficient. We thought that it would be unwise to 
extend the grounds of divorce and, starting from that, 
we reached the conclusion that if the drunkenness was 
of a sort of which the wife could legitimately complain, 
then, almost inevitably, it amounted to the offence of 
cruelty. 

352. If the drunkenness fell short of cruelty you thought, 
I suppose, that it might be cured and was not suffi- 
cient for a new ground for divorce? — We thought that 
divorce would be too drastic a remedy. We also had 
in mind the weight that has been attached 'to the act of 
marriage itself, and where drunkenness merely arose out 
of the development of the temperament of a man, follow- 
ing the oases of cruelty, we did not feel justified in 
enlarging the grounds for divorce. 

353. Now, there are two other suggestions of the Divorce 
Law Reform Union upon which I should like your views. 
It is suggested in their memorandum that “wilful refusal 
without good cause ’’ (which is not defined in terms but no 
doubt wSl be defined when they give their evidence) " of a 
husband to support his wife should 'be a dacretionary bar 
to the obtaining of relief by the husband in every case ”. 
What do you say to that suggestion? Perhaps you have 
not had time to consider that? — ^Would you be so kind 
as to repeat the definition of the term “ wilful refusal ”? 

354. Wilful refusal without good cause (there is no 
definition at the moment of that, I hope to obtain one 
later) of a husband to support his wife should be 3- dis- 
cretionary bar to the obtaining of relief by the husband 
in every case. That is to say, I suppose, that if a husband 
brings a petition, for example, on the ground of adultery 
or cruelty, it would be a bar if the wife could show that 
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he had wilfully refused ito support her, I suppose on the 
basis that he had thereby conduced to the committing of 
a matrimonial offence by the wife? — 'If, in fact, that is 
the basis, then of course the position is already adequately 
covered, because conduct conducing is already a bar to 
divorce. It seems to me that the proposal attaches a 
penalty in this way, so long as the man does not pay, or 
because he has not paid, he may not be free. 1 do not 
myself think that it is necessary, I think the position is 
already covered. {Mr. Latey)'. Might I add one word to 
that? I think that probably what the Society has in mind 
are some cases which suggest that the mere refusal to 
provide reasonable maintenance does not by itself amount 
to conduct conducing, which is a discretionary bar at 
present as Mr. Temple says. The Society appears to be 
suggesting that those cases should, in effect, be reversed, 
and that wilful refusal to provide maintenance, whether 
you call it that or whether you call it conduct conducing, 
should be a discretionary bar. 

355. We shall 'be hearing no doubt .about it from Lord 
Meston, but I thought that it would be convenient to know 
in advance what the reactions of tlic Bar Council were to 
it. There is another proposal I wish to put to you. The 
proposal is that there should be: — 

. . reconciliation machinery in the High Court avail- 
able after service of a petition for dissolution of mar- 
riage or judicial separation and in cases of nullity on 
ground of wilful refusal, it is conceded that there are 
certain objections to this proposal. It would impose 
an extra burden on the taxpayer, and it would not be 
effective unless both spouses consented to appear before 
the reconciliation tribunal”. 

I think, therefore, that a tribunal is contemplated to be 
set up to deal with reconciliation after service of a petition 
for divorce. Then it is said ; — 

“ It may 'be in practice that there are several cases 
•in which the parties might be willing to try again, even 
after service of a divorce petition, and it is therefore 
suggested that the idea of such a reconciliation tribunal 
should be considered ”. 

It would be helpful if you could give your views on that 
suggestion. I am not quite sure exactly what the tribunal 
is to be, but there is the suggestion in broad outline? — 
{Mr. Temple ) : The question of reconciliation, and the 
effect of a court tribunal, was in faa established by the 
Matrimonial Causes Rules, I believe of 1937, in which, 
on an application to present a petition before the three 
years had expired, the parties attended before one of the 
registrars in order to explore the possibility of reconcilia- 
tion. That was not found to be practicable, nor was it a 
success, and that particular provision has now disappeared. 
I think that at the stage when a petition is presented and 
served it is inappropriate that the petitioner and the 
respondent should be brought, so to speak, face to face 
for reconciliation. That is my own personal view because, 
although I .am in favour of conciliation at all stages,. 
I think that anything which savours of a court tribunal 
to try an issue as to whether there should be reconciliation, 
or to 'bring the parties together, ought to be avoided. 
That is my own personal view. I know Mr. Latey has 
views on reconciliation which he holds possibly a little 
more strongly than I do. 

356. Would you like to add anything to that, Mr. Latey? 
— {Mr. Latey ) : I am a very strong -believer in the import- 
ance of attempting reconciliation at all stages right up to 
the very end, right up to the decree, because I believe 
that right up to that .pomt, and indeed sometimes after 
people have been divorced, they could be brought together 
again. I am absolutely against any form of compulsion 
and I am entirely opposed to any kind of a tribunal. I 
think that it is the worst possible atmosphere in which to 
attempt reconciliation. Reconciliation work, I believe, must 
be done entirely personally and privately and confidenti- 
ally, and not in anything like a court building or before 
more persons than one. This question was, by fte way, 
considered in the Final Report of the Committee on Pro- 
cedure in Matrimonial Causes — Lord Justice IDenning’s 
Committee. 

357. Yes, I remember that it was. I wanted to ascertain 
your views before the Divorce Law Reform Unton came 
to give evidence? — {Mr. ChrLitie ) : I think that we have 
set out our views veiy strongly at the beginning of our 
second memorandum. 



{Chairman): That having arrived more recently, I have 
not studied it with so much care as I have been able to 
do the first one. Before I hand the ball over to my 
colleagues, I want to refer to three matters. In paragraph 
124 you start a passage about jurisdiction and the conflict 
of laws. I am not going to ask you any questions on 
that because it occurs to me — I am not sure whether my 
colleagues will share my views or not — that it is a matter 
which is perhaps better dealt with at a later stage of 
our deliberations. We have already appointed n com- 
mittee to investigate questions of conflict of laws and 
jurisdiction, and I am sure that committee will, at a later 
stage, desire the assistance -of the General Council of the 
Bar, but I do not wish to put any questions at the 
moment. The same applies as far as I am concerned to 
the section of the memorandum which deals with admini- 
strative changes in the High Court. I thought that would 
be a mailer which could be gone into more fully after we 
had dealt with the broad general oucslions T have been 
discussing with you. In paragrapih 186 you refer to 
.suggested changes in the nomenclature. I have nothing to 
a.sk you about that. The same applies to your second 
memorandum, which deals very largely with matters of 
the procedure of the courts, I think I had better leave 
that to those more familiar with the Divorce Court. My 
question.s are now finished, and I think it would be con- 
venient if I asked Mr. .Justice Pearce to ask questions 
next. 

358. {Mr. Justice Fearce): Mr. Temple, under desertion, 
you point out the hardship that is caused in the type of 
case where a husband deserts his wife for two and three- 
quarter years, and then they make a genuine attempt <it 
reconciliu't'ion which breaks down, and then it may be that 
they have to start all over again their three years’ period 
of de.scrtion. You are suggesting that any residence they 
have together for the purpose of reconciliation should be 
excluded from the three years. That is so. is it not? — 
{Mr. Temple) : Unless it amounts to reconciliation. 

359. Unless it amounts to reconciliation. What 1 am 
trying to get from you is a little more definition about the 
suggested cure. Would you add the period of the abortive 
attempt at reconciliation to the period of three years or 
would you include it? Let us call it two months attempted 
but unsuccessful reconciliation. Would you then make 
the period before which desertion became effective three 
years and two months? — No, I do not think so. 

360. You would not? — No. 

361. Then how would you define it? I do not feel 
that to deal with it as mere temporary absences under 
the term “ordinarily re,sident" is a sufficiently accurate 
way of de,aling with it. Do you see what I mean? — I think 
that there would have to 6c a proviso, and the proviso 
would be more or less in the terms of paragraph 40: — 

“ provided that a resumption of cohabitation shall not 

be deemed to have interrupted the continuance of the 

desertion unless it amounted to reconciliation”. 

The definition of that phrase would be, as 1 apprehend, 
a matter for judicial interpretation. 

362. Would you put a time limit on it? — No, I should 
not. 

363. Because, of course, it might vary in quantity or 
quality, that is to say, you might have an attempt at 
reconciliation lasting a week with the parties really living 
a normal married life, in the sense of sleeping together, or 
a period -of three months during which they hoped to work 
up to full married life but never did? — I think that would 
have to be left to be decided as a question of fact 
according to the circumstances of the parties, and the 
sort of married life 'they were attempting to build up again. 
Quite obviously, there are all sorts of cases where, owing 
to separation outside the control of the parties, one might 
have to have an extended period. Equally, it might well 
be that a long weekend at a hotel would be sufficient, in 
the circumstances, to show reconciliation or re.sumption of 
cohabitation. 

364. Would you make any exception in the case of a 
child being conceived? — I do not think so. I think that 
would be one of the natural results of a true reconciliation 
which the partie.s would be deemed to have in their own 
contemplation. 

365. Do you mean that if there was a child it would 
be cogent evidence that there had been a reconciliation 
and therefore that the period of desertion was interrupted? 
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— Certainly, because one would infer from that that there 
had been a resumption of sexual relations and I should 
think that would be practically the only evidence that one 
would need. 

366. Are you taking it that the fact of sexual relations 
would be a determining factor? — Not in itself, no. 

367. Because I rather understood you to be taking it 
that the question was whether they had really reached a 
reconciliation?— Yes. as a question of fact, which might 
exist independently of sexual intercourse, but sexual inter- 
course would be the most cogent evidence of it. 

368. On the question of cruelty, are you yourself 
pei-sonally in favour of giving it some statutory definition? 
— ^Yes, I am personally. 

369 That would be difficult?— It would be difficult but 
I dO' not think the fact that it would be difficult should 
deter one from the attempt because I think the advantages 
would be very great. 

370. 'Have you a draft, o^r could you let us have one, 
because the question of whether it should be defined 
largely turns on whether there is any definition which 
would be .more satisfactory than the present position?— 
The only draft I have in mind is that contained m para- 
graph 47, where the suggestion is “ such conduct by 
one spouse towards the other aswouldmake itiinrcasonable 
for the spouse at fault to require the other to continue 
cohabitation 

371. The test, really, of constructive desertion? — ^The 
test of constructive desertion, the test of just cause, all 
being equated. 

372. But that is bringing within the sphere of cruelty 
things which have not been cruelty before, is it not? — 
It depends, of course, on Che standard that is then laid 
down by the court as making it “unreasonable”. If 
unreasonableness is grave and weighty matter, I have no 
doubt myself that the court would tend to interpret such 
a definition in the light of whether there had in fact been 
injury to health, or whether there was a possibility that 
if the spouse did return, the injury to health would 
thereupon ensue. 

373. I think that if you are amalgamating cruelty and 
constructive desertion it is rather a large step to take? — 
I agree. 

374. The suggestion has not got Mr. Latey’s support? — 
{Mr. Latey)-. No. We had a division of opinion in 
the Committee and I think Mr. Temple will agree that 
the majority were against any attempt at a statutory 
definition of an ofTence which, in the nature of things, 
we most of us thought was not susceptible of close 
definition. 

375. And the interpretation of which I suppose you 
thought tended to move with the times? — ^Yes, and which 
I suggest has altered with the times. 

376. In paragraph 53 dealing with incurable insanity, 
I gather that you would abolish all necessity for a period 
of detention?— (Mr. Temple): That is perfectly correct. 

377. I need not ask you about the difficulties of the 
existing situation, because we know that they have pro- 
duced most unjust anomalies where, owing to a techni-. 
cality, there was not five years’ detention according to the 
Act, but of course if you remove the necessity for deten- 
tion it makes it more important to make sure that incurable 
insanity is proved? — I respectfully agree. Of course tlie 
difficulty of adducing the proof is a difficulty that the 
parties would have to shoulder, but the advantages that 
would accrue ace, I think, very great. After all, if in_ fact 
a spouse is incurably insane but abroad, it resolves itself 
into a question of satisfying the .tribunal, either by bringing 
the witnesses from abroad, or taking the evidence on 
commission, but the present situation, which keeps the 
petitioner from any relief, is one which in my view ought 
to be altered. 

378. Would you say that it was a useful safeguard to 
have the Official Solicitor as guardian ad litem in all 
cases? — Very definitely so. 

379. Without that the court might find itself rather at 
sea? — ^I should very definitely say ffiat. 
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380. On the question of the remedy of restitution of 
conjugal rights, I gather that you are divided between 
those who wish it abolished and those who wish it to 
remain but with financial provision on the same terms as 
under a decree of divorce?— That is the effect of the 
recommendation. 

381. The effect of giving a wife the same financial relief 
on an order for restitution of conjugal rights might be 
this, might it not, to make her content to leave the order 
for 'restitution of conjugal rights as the only regulation 
of the marriage? — Yes, but that, if I may say so, is, I 
think, to be applauded because it leaves the husband the 
right to come back at any time if he chooses to avail 
himself of it. 

382. Yes, I follow that. Of course it may be that it 
encourages the wife never to face up to the real situation 
in the marriage? — Yes, I agree, but equally of course, 
if she chooses at any time to take proceedings for divo-rce 
on the ground, for instance, of desertion, she can do so. 

383. In paragraphs 78 to 81 you deal with declarations- 
as to status. Is not the position that the court' has dealt 
with declarations? It is true that the two cases I am 
thinking of were alternatives to a plea of jactitation of 
marriage, but would your view be that you are unable 
to come to the Divorce Court for a declaration as to 
status? — I should feel in some difficulty in advising with 
any certainty that if one came to the court for a declara- 
tion the Divorce 'Registry would not refuse to accept 
it. 

384. You have decided that condonation should be left 
as an absolute bar? — ^Yes. 

385. And you point out that it is not in the public 
interest that spouses should be able to retract forgiveness 
at will? — ^That is so. 



386. That, I think, is incontestable, but have you con- 
sidered this aspect. If parties who have the possibility of 
reconcOiation in mind could make a real trial of matri- 
monial life, in .their own home of course, for a month or 
two reconciliation might be effected, but it is very difficult, 
is it not, in the .present situation, for them to make that 
trial? — 'Yes, it is. 

387. And really you, or any conscientious lawyer, would 
advise a spouse who had a complete case against the other 
spouse not to risk condonation unless successful reconcilia- 
tion was almost certain? — ^Yes, I think that is right, with 
a warning as to what might happen if he or she did in 
fact condone. 



388. The result might be that the spouse would lose 
his or her remedy?— I prefer, if I might, to put that 
another way. If the reconciliation works, then the ques- 
tion falls to the ground. If the reconciliation does not 
work, it is because the husband, assuming the case of the 
wife petitioner, commits some other matrimonial offence ; 
thereupon, the wife’s case is revived and she is back where 
she started. I am conscious of Mr. Latey on my left 
making sounds of dissent from that, which is my personal 
view. 

389. I am going to suggest that that is looking at the 
thing from too simple a point of view, because there is 
unhappiness as well as a matrimonial offence in the average 
broken marriage. Supposing you have a wife whose 
niarriage is unhappy, her husband has.committed adulte^, 
'then she condones it but that does not work?— It may be 
that her only remedy is to go off and so become the 
deserter. 



390 Take that case, which I suggest is quhe a 
immon type of case. The only evidence on which the 
ife can make up her mind on whether to try such a 
mture of reconciUation is a “ teashop ’ reconciliation, 
ie cannot go back to her home. 'Would you a^ee?— 
he wife in question knows her husband. She has got 
. make up her mind whether she is going back or not. 

' the preliminary talks do not lead anywhere, no harm 
done^ If, in fact, she goes back and the reconciliation 
oes not work by reason of her conduct, 'then she h^as no 
amolaint. If it does not work by reason of the hushed s 
induct, I should have thought myself that it would have 
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been possible to have revived the offence if condoned, by 
saying that he had treated her, as would probably be fhe 
fact, with conjugal unkindness, which is sufficient, I think, 
to revive a condoned Tnatrimonial offence. 

391. It would make it much simpler, would it not, from 
the point of view of reconciliation if condonation were a 
conditional bar, with a proviso that after a certain period — 
if you like to quantify it, after three months — any attempt 
at reconciliation should make condonation a compulsory 
bar? — I agree. 

392. Adding, perhaps, that the conception of a chUd 
should make it a compulsory bar? — ^Yes. 

393. Now, if you had some such provision as that, it 
would make it perfectly possible for two people who 
genuinely had hopes of being reconciled, to go back to 
their own home, to lead the fullest life together and then 
decide, after a week or two maybe, whether they could 
or could not make it work? — ^Yes. I must say, perhaps 
it is my training, condonation without prejudice takes a 
little getting used to. I recognise the force of what you 
have said. 

394. You have been putting forward that possibility in 
the case of desertion. You have been taking a liberal view 
there, and saying that if the parties go back to the home 
for a week or two it should not destroy desertion? — I 
agree. 

395. Why are you less liberal in the case of condona- 
tion? — Because I think that the offence of desertion, 
having regard to the three years’ continuance, is a much 
weightier matter, from that point of view, than the com- 
mission of what I may call a specific offence, such as 
adultery or a course of cruelty, followed then by con- 
donation. Part of the difficulty, I think, arises from the 
fact that desertion is a continuing offience and three years 
is a long time to wait. 

396. Mr. Latey, what do you say about that, do you 
think that it is preferable to have condonation as it is? — 
{Mr. Latey) : I should envisage a lot of dangers in 
changing the legal effect of condonation ; in other words, 
changing it from an absolute bar, which it now is, to a 
discretionary bar, but I am in entire agrfiement, if I may 
say so, with the observations which you have made about 
the importance of people who are contemplating recon- 
cUiation being able to have a real shot at it, without 
reservations in their mind due to the advice which they 
properly receive at the present time as to what the effect 
is going to be on their legal remedies for divorce. I 
should have thought, with respect, that that object could 
have been achieved, not by changing the legal effect of 
condonation by making it a discretionary bar, but by 
changing the constituents of condonation itself in some 
way. Just as we have suggested that in desertion cases 
the period of desertion shall not be deemed to have been 
interrupted unless there is a real reconciliation, so I 
suggest that the matrimonial bar of condonation shall 
exist unless there has been an attempted reconciliation 
which has failed. 

397. In the section on conduct of .the parties, is your 
only objection to form 5, which can obviously be altered 
without a great deal of difficulty, or are you saying that 
the existing law on the matter is unsatisfactory?— (Mr. 
Temple) : I have an objection to form 5. I find the second 
part of your question a little embarrassing. 

398. Do not be embarrassed. — My personal view is 
that the law is a ’little unsatisfactory, because I think 
that it is quite impossible to advise a husband what the 
situation is. I think one is bound to say to a husband, 
“ If you have any matter which you think is materially 
going to affect the amount of maintenance you ought 
to pay your wife, you are bound to enter a defence 
to this suit or otherwise for ever hold your peace ”, because 
there is nothing in the conduct of the parties that could 
materially affect maintenance which cannot be called con- 
duct conducing. That is my view of it. 

399. I think that it is a difficult point and probably 
more suitable for some later stage. As the Chaiirrian 
suggests that we are to have the advantage of hearing 
you later, perhaps you would consider what should be 
the law, if you think the present law in Duchesne is 
unsatisfactory. 



{Chairman) : I hope the members of the Commission 
who are not lawyers will forgive me if with these par- 
ticular witnesses I invite the members of the legal pro- 
fession to put their questions first, and I think perhaps 
it would be convenient to take the members who are 
lawyers in England and then those who are concerned 
with Scottish law. I will ask Mr. Lawrence now to ask 
questions. 

400. {Mr. Lawrence) : I would like your help, if I may, 
on one matter in, regard to Mrs. Eirene White’s Bill. As 
I understand the proposal in that Bill, it is based not so 
much upon an apportioning of the blame between the 
parties for a broken marriage or a sharp distinction 
between innocent and guilty, but on the fact that the 
marriage has come to an end and, as I understand it, 
it is said to be in the social interest that the State shO;uId 
recognise that fact and enable the parties to a failed 
marriage to begin their life again. It is said that what 
stands in the way of that in, many cases is the deliberate 
and persistent refusal of one party, who hag a right to 
a divorce, to go to the court and ask for that remedy, 
and it is suggested in order to get over that difficulty 
that the other party, even though in law possibly the 
wrongdoer, should be able to apply to the court to obtain 
a decree which recognises the actual state of affairs. 1 
mention that because it is preliminary to what I want 
to ask you now. I gather your view is that the sort 
of case I have mentioned, and that Mrs. White has in 
mind, is the hard case for which, if you attempt to legis- 
late, you will do more harm than good? — ^That is so. 

401. Can you tell me, in the course of your experience 
as a practising member of the Bar, have you come across 
many such instances where the fact of a broken marriage 
has not been recognised through a deliberate refusal of 
the wronged spouse to apply to the court for his or her 
remedy? — No, 1 have not ; as far as I can recollect, I 
have only had about ten cases where wives, for reasons 
which I thought were genuine, have gone for a lesser 
remedy when they could have gone for a greater. In 
other words, they have asked either for a judicial separa- 
tion or for restitution of conjugal rights, when they could 
have gone for dissolution of marriage. In my experience, 
spouses, especially wives, go to the courts for the remedies 
they can get. 

402. Perhaps I can put it another way. Does the 
extent of your experience reflect any substantial measure 
of hardship such as Mrs. White speaks of?— I have come 
across no evidence of it to any substantial degree in the 
course of my practice. 

403. In connection with that, you have mentioned the 
election of the remedy of judicial separation in, preference 
to that of divorce. You say that experience has shown 
that in some cases the remedy of judicial separation is 
elected from motives of spite?— Yes, that is so. My own 
personal experience has been limited to certainly not 
more than one or two cases in about twenty years, but 
of course what is said in the memorandum represents 
the sum total of the experience of all of us concerned 
with the (memorandum. Last year the figure for judicial 
separations was somewhere about 83, which is extremely 
small in comparison with a total of suits for divorce 
of nearly 30,000. 

404. What would you say is roughly the proportion of 
those cases where the remedy of judicial separation is 
elected not from genuine motives, religious scruples and 
so forth, but from the less worthy motive of refusing 
to give the husband the type of decree he wants? — 
I should not say 'that .there were more than five per cent, of 
the litigants who elected the remedy from motives of 
spite. Of course, it is very difficult to give figures. It 
is very difficult to a-ssign motives to people because one can 
only go upon one’s instructions, and one finds it extremely 
difficult to assess the reality of the situation if faced by 
a petitioner who says “ my reasons for doing .this are 
because I have conscientio.us objection to it ”. One cannot 
turn round and say “ I do not believe you ”. 

405 Thank you. I wanted to get your estimate of the 
proportions of the evil with which Mrs. White’s Bill seeks 
to deal. Perhaps Mr. Latey will tell me whether he agrees 
with tha!t?-<Mr. Latey)-. Very substantially. I would not 
like to pin myself to a figure, I have had a trickle of 
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cases consisting, on the one hand, of wives who had deliber- 
ately elected not to go for divorce, and on the other 
hand, of husbands who were legally in the wrong, who 
had no matrimonial offence they could prove against then 
wives, who were anxious to be divorced and whose wives 
refused to divorce them. I should describe it as a mere 
trickle, and a thin one. Of the wives I have seen, I should 
say the very considerable majority did not go for divorce 
for perfectly genuine reasons, and not for reasons of malice 
or spite, but I have had some of the last category, particu- 
larly the one who says “I have given _ him .the best years 
of my life, why should she have him 

406. I should like a little help about what, iu your view, 
should constitute cruelty. I gather .that Mr. Temple is 
in favour of a definition that approximates substantially 
to the minority view in Russell v. Russelll — Qdr. Temple): 
That is so, yes. 

407. I want to relate that, if I may, .to your .recommen- 
dation on habitual drunkenness. Would you regard 
habitual drunkenness in one spouse as one of the matters 
which are well calculated to destroy the basis of a happy 
married life? — ^Yes, I think so, I think it can. 

408. In that case, would or would not, in your view 
habitual drunkenness be comprehended in the definition 
of cruelty which you have recommended in your 
memorandum?— Yes, it could come within it in m’y view 
and that, I think, is another reason for not making habitual 
drunkenness a ground for dissolution of marriage. 

409. Supposing that it did not come within that defini- 
tion, would that affect your view as to whether it should 
be made a separate ground for divorce, on the basis .that 
you are recommending the adoption of the .minority view 
of 'the Law Lords in Russell v. RusseU'l — do not think 
so, because I .think that on the basis of the minority view 
in Russell v. Russell, if habitual drunkenness as a matter 
of evidence was shown to exist in any degree of serious- 
ness then inevitably it would fall within the definition. 

4o. I observe that in your definition you specifically 
put in the words “ towards the other ” — “ conduct by one 
spouse .towards the other ’’—were those words put in with 
any specific intention? — I do not 'think that consideration 
was given, at any rate not by me, to that particular group 
of words from the point of view of mimiis, if that is 
what you have in mind. They were put in to show that 
the conduct was by one vi's-d-vij ithe other, but I have no 
doubt consideration would have to be given to that, 
because of the difficulties that, at any rate in my view, 
the question of intent is arousing in these matters. 

411. I wondered if those words were put in possibly 
with a view to excluding such a matter as habitual drunken- 
ness unaccompanied by any acts of cruelty? — No, I do 
not think that consideration was given to that, certainly 
I did not consider it, and it would be a .matter for con- 
sideration bMause the proposed definition, certainly as 
far as I am concerned, would require ft certain amount 
of further thought. 

412. Have you had any, and if so how much, experience 
of cases where the only complaint of one spouse against 
the other was habitual drunkenness, that is to ^y it was 
unaccompanied by any violence, abuse or anything of that 
kind? — I can only recollect three cases on the part of the 
husbands, and one on the part of a wife, where those four 
persons were in fact heavily addicted to alcohol, but in 
fact during such phases were more amorously inclined 
than otherwise towards their respective spouses. 

413. {Mr. Mace): In reply to the Chairman, you said 
that frequently in courts of summary jurisdiction where 
persistent cruelty was alleged the husband would consent 
to desertion? — That is so. 

414 Do you think that the congestion in the courts plays 
any part in the matter?— I 'think that it might, to a small 
degree, but I think .the fundamental matter that leads to 
that situation is the fact that .the husband has in mind that 
his condua vis-d-vis his wife might well be ventilated in 
the local paper. He is out .to avoid primarily publicity 
and secondly expense and does not feel that desertion 
bears the same social stigma. 



415. Has it been your experience that the courts of 

summary jurisdiction, 'trying matrimonial cases in con- 
junction 'With criminal and quasi-criminal cases, are so 
heavily loaded .that .there are delays in malrimonial cases? 
— Yes. My own personal experience on 'that is slight 

because I have not practised now in courts of summary 
jurisdiction for some time, but I have had u great deal 
of representation made to me that tihat in fact is 'the posi- 
tion, and in the second memorandum which wc have 
subm-itted the matter is dealt with at some length. 

416. I do not know whether you have a copy of the 
memorandum submitted to us by the Law Society? — 
Yes. 

417. It contains a recommendation that the restriction 
on petitions for divorce during the first three years after 
marriage, laid down in Section 2 (1) of the Matrimonial 
Causes Act, 1950, .should be abolished?— Yes. 

418. Then there is an alternative recommendation that 
it should not be necessary for the petitioner to show 
either that he has suffered exceptional hardship or that 
the respondent has been exceptionally depraved. Do 
you agree with .that? — With this proviso, that if those 
requirements were abolished, 1 would support of course 
the recommendation in the memorandum of the Bar, that 
is, I would substitute serious hardship for both of those 
requirements. 

419. You still think that it is necessary to keep the 
restriction on petitions during the first three years? — 

I think that is very desirable. 

420. Let me put this point- to you, and on the assump- 
tion that proper reconciliation facilities are available. If 
serious differences of opinion take place in the first year 
and there cannot be a divorce for two years, do not you 
think that the period of time is inclined to increase the 
difficulty?— I think that is a question which must be 
related to the individual parties concerned. One can 
only go by experience. I should have thought myself 
that the first year of marriage was the difficult year 
and that the second and third years were the years in 
which experience might go to rectify the difficulties in 
the first year. 

421. Now turning 'to cruelty, the Law Society recom- 
mend that it should not be necessary to have to show 
that the respondent’s conduct referred to in the petition 
has been aimed at the petitioner, or that .the petitioner 
should have apprehended danger, but it should be suffi- 
cient that the conduct has in fact caused injury to the 
petitioner’s health or is likely by its very nature to cause 
such injury. What would you say to that?— My first 
choice, of course, would be the recommendation that 
we ourselves put forward. IP I could not have that, 
then I would agree with this proposal that “ aimed at ” 
should be taken away. The difficulty, I apprehend, 
arises from such decisions as Sqidre v. Squire and Kaslef- 
sky V. Kaslefsky, and on that, if I may say so with 
respect, I think that the proposal is a reasonable and 
proper one based, I apprehend, on the fact that a man 
is responsible for the reasonable and probable results 
of his act and he ought not to be allo^wed to escape 
them by saying, “I did not intend to do it and it is 
only because you were injured dnferentially by what 
I did that you are able to complain I would support 
that recommendation. 

{At this stage the Commission adjourned for a 
short period) 

422. (Mr. Mace) : Mr. Temple, may I deal with the 
welfare officer, which is mentioned in paragra^ 103 of 
your memorandum. I see you say that the officers re- 
port should be subject to cross-examination oiffy jf that 
officer has not been engaged in the reconciliation? — 
(Mr. Temple): That is right. 

423. Is it the opinion of the Bar Council that .the 
officer who has been engaged in reconciliation work 
should have absolute privilege? — My own view on that 
would be, yes. I do not know whether Mr. Latey has 
any differing view on that? ' (Mr. Latey): 1 agree 
entirely. 

424. You would agree to .the principle of giving abso- 
lute privilege to officers attached to the courts who are 
engaged in reconciliation work, but where would you limit 
the qualification of sUCh an officer who is getting such 
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a very great legal privilege — do I make myself clear? 

(Mr. Temple): No, I am afraid I do not quite follow 
the drift. 

425. You see, privilege of communication is a privilege 
my profession (has, in some degree, to an even greater 
extent than the Bar. Any communication to a solicitor 
in his office is absolutely privileged. Are you going to 
give that privilege .to, in the first place, court welfare 
officers, and perhaps then extend it to *probation officers? 
—If the officers, of whatever sort, were acting under the 
regis of the court and were officers of the court m that 
sense, I would give them absolute privilege, but I would 
myself provide, of course, that the privilege could be 
waived by the consent of the parties. 

426. But if one of the parties consented to privilege 
being waived would you get the right atmosphere for 
reconciliation?— I do not .lihink I should allow a unilateral 
release of privilege, it would have to be both or neither. 
{Mr. Latey): (Might I add somelihing to that? I per- 
sonally should advocate abso.lute privilege, because I think 
the mere fact that there was a fear in the mind of 
either .party .that that privilege might be waived in certain 
circumstances might jeopardise the prosp( 2 ct of recon- 
ciliation. 

427. I would like to .have the view of (the General 
Council of the Bar on the Law Society’s recommendation 
on the abolition of collusion as a bar to relief. They 
say: — 

“ It is our view that all cases in which relief should 
■be barred on the ground of collusion as at present 
understood would equally .be barred by reason of one 
of 'the other bars to relief. For example, the abolition 
of collusion would not oiuible a petitioner to obtain 
■relief if ihc had requested the respondent to cornm.it 
adultery for the purpose of enabling him to obtain a 
divorce since the petitioner in such a case would have 
connived at the adultery.” 

—(Mr. Temple) : I agree that in the example given, namely, 
a request to commit adultery for the purpose of enabling 
a divorce, it would very likely be not only collusion 
but connivance, but that example is not exclusive of other 
actions whicJi would amount to collusion and not neces- 
sarily be connivance. Therefore I am unable to accept 
the example given as being a sufficient reason for the 
abolition of collusion as a bar to relief. 

428. Would you give us an example that the Com- 
mission could put to the Law Society when they are 
giving evidence? — (Mr. Latey): I have just thought of 
one which is, I think, perhaps the strongest possible 
argument for .the retention of collusion as a bar to 
divorce. That is where one spouse having presented a 
petition for divorce, (the other spouse is mincled to defend 
the suit, and the petitioner comes to an agreement with 
that spouse lihat in consideration o.f a payment of £5,000 
no defence will be presented, thus .precduding the court, 
or possibly precluding 'the court, 'from getting at .the true 
facts of the case. 

429. On imprisonment, do you not think that the hard- 
ship to >a wife wihose husband is in and out of prison 
for even comparatively short periods, and who has suffered 
that life for five or seven years, or even ten years, is a 
hardship which the law should consider relieving? — (Mr. 
Temple): I (do consider that the problem of the recidivist 
is a very serio.us one indeed, and I am not withholding 
sympathy from the consideration of such cases, but I 
think that you rarely (meet the case of a man who is 
such a habitua'l offender, where his conduct is not in 
fact accompanied by other conduct which entitles the wife 
to relief. May I illustrate : if you presuppose a man who 
is in and out of prison either for crimes of violence or 
crimes of violence mixed with crimes of non-violence, 
you are likely to find that he is either a man of passion 
who treats his wife badly, in other words with cruelty, 
or he is a man who is regarding his marriage obligations 
lightly, and therefore commits adultery, or he is a man 
who in fact neglects his obligation to cohabit with his 
wife and deserts her ; in other words, although I recognise 
the existence of the problem, I do not think that in the 
case you have put the examples are so numerous, or 
so devoid from other aspects which can give relief, that 
the problcip neeid§ a specific remedy. 



430 Mr Tem|Dlc, experience in criminal courts, 1 think, 
Is such that the great .number of criminals' wives are 
willing to go into the box and .say that Idicy have been 
good husbands and good fiithors, and pleuti that m miti- 
gation?— I agree, but the motive from_ which they do U 
is possibly to be distingui.shcd from the Uicls us they arc. 

431 In your reply you .said that you did not 'think it 
right that u criminal should have the adUilionui penalty 
of liability for divorce? — Yes. 

432. Hus that summarised you correctly? -Yes. 



433. Do you agree that every step should be taken to 
put up a dotcrreii't to crime? t agree. 

434 And bhal if a num thought so mtioh of his wife 
that he did not wish .to commit a matrimonial offence, 
if he knew that a (period or periods, cumulative (periods, 
in prison would give her a matrimonial offence, do you 
think that might be a deterrent to crime? 1 'Ihmk it 
might, undoubtedly, but one could not put forward as an 
argument for (he propo-sition .that .sentence to a term 
of imprisoninciTt should give the wife grounds lor dis- 
solution of marriage that, incidentally, this might act as 
a deterrent to crime, 1 acknowledge the force of that, 
but I do not admit 'that it ipcrsmides me. 



435. .My last point, Mr. Temple -and I go back to 
the point Mr. Lawrence was putting to you -in a case 
where there is a separation, never 'iiii'iul the cause, but 
the parties have signed a separation agreement and tihey 
consult the law, would you agree with me that that type 
of case riu'ely conies to tlic Bar? -Rarely comes to the 
Bar? 

436. To the Bar, .rcaohes the Ivirristcr?- • I would agree 
lhait it rarely reaches the barrister unless il is .suoh a 
case that >thc separation agreement has required .settling 
by counsel. 



437. Perhaps I have not made my poinl_ clear. You 
gave evidence that the General Council ol the Bar hud 
not found many cases that Mrs. White's Bill would cover? 
—That is so. 

438. If the two people have in the past signed a .sc]>tira- 
tion agreement, and one of them today desires a divorce, 
he or she would consult a solicitor, that is right, is it not? 



—Yes. 



439. There would be no difficulty, no legal problem at 
all, to any solicitor to say quite clearly, quite emphatic- 
ally: “You have no ground"?—! agree, but 1 will not 
accept, now that f apprehend the point, that the matter 
stays there, because if a man in the position predicated 
takes advice knowing that he, so to speak, may be in 
the wrong, he is not very likely to be slopped at the first 
hurdle and — 1 say it with .some {liffidcncc-- if told by a 
solicitor: “You have no case", his natural reaction in 
very many cases is: “Can T have another opinion", on 
which he is told that he might take ccninscl’s opinion. 
I have had cases, I agree not many, submitted to me for 
opinion where T have had to confirm the solicitor’s view. 
I do not say that very many of such cases reach counsel 
but some certainly do. 

440. We do not argue that some certainly do ; the 
point I want to make is that if the solicitors’ body gives 
evidence on this point they are moie likely to have belter 
knowledge, because of their closer touch with the public? 
— I concede that. 



441. Now may I ask a question of Mr. Latey. Mr. 
Latey, I understand that for a period you were conncclod 
with the services’ divorce dcipartmcnt?— (Mr. Uitey): 
What in fact I was, was in charge of the Army-Air Force 
legal aid sections, which of course worked in very close 
conjunction, with the services' divorce dcparlmcn't. yes, 

442. What is your experience of the number of cases 
which came to you where hardship was cau-sed by reason 
of separation such as is envisaged in Mrs. While's Bill? 
— I suppose that at the time when the Middle East Com- 
mand was at its peak in manpower strength my sections 
were dealing with something like 3,000 matrimonial cases 
a year. I can remember no single one of the kind which 
you have alluded to, in other words, of the kind Mrs. 
White is referring to, but then of coiir.se I must qualify 
that, in fairness, and say that, generally speaking, the 
large majority of the cases with which we were dealing 
were cases in which, due to long and enforced separation, 
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the wife had slipped up at home and usually was having 
a baby, That came to the knowledge oC the husband, 
as it was bound to ultimately, and he came to ask our 
advice about what was to be done. That, of course, is 
not at all comprehensive, you appreciate, but that wa.s 
the more common case. 

443. And of course the type of man you were dealing 
with would be a young man who had not reached the 
lime of a separation and a long period after the separa- 
tion? — That I agree also. 

444. But you might have had experience which would 
help us, of a man who had been separated before he 
joined the Forces, and then came to you for advice? — 
We did gel a great many cases, numerically, and substan- 
tial proportionately, of men who had been married a good 
many years coming to consult us on the legal aspects of 
their matrimonial alfairs, but. as I say, 1 cannot remember 
a single case in which a man availed himself of this free 
legal aid service, as it was in the Forces, because he had 
a long-standing separation and he wanted to know whether 
he could get rid of his wife. 

445. With that experience you would meet solicitors 
acting on the other side? — ^Ycs. 

446. You found in that type of case a general conduct 
to foster bogus cases? — ^You are dealing now, Mr. Mace, 
are you, with the other point which was mentioned by 
the Chairman earlier, of the evidence which was given? 

447. Yes. — I agree with every word that' Mr. Temple 
said about that. It would be going, t think, far too 
far to say for absolute certainty that there is no solicitor 
who never has fostered a bogus case, but, dealing with 
that tremendous cross-section of matrimonial cases with 
which I did deal during the war, and also with the very 
substantial numbers since in ordinary practice, I am pre- 
pared to state absolutely categorically that the vast 
majority of solicitors would not think of behaving in the 
way which has been suggested, for a number of reasons, 
their own professional pride for one, the fear of the 
consequences for another, and the fact that as officers of 
the court they know that it is against the law. 

448. In that work which brought you into contact with 
solicitors on the other .side, you would meet them direct, 
not acting as a member of the Bar?~Really the Army- 
Air Force legal aid sections which, .so far as the officers 
were concerned, were staiTcd both by barrLsters and soli- 
citors, were in fact doing the solicitors’ work, and wo 
had a great deal of correspondence with firms of solicitors 
and contacts with thenn in that way. 

449. (Mr, Maildocks)'. Had you any member of tho 
Bar on your committee, Mr. Temple, who practised in 
crime?— (Mr. Temple)'. Yes, we had one. 

450. Because I observe that your answer about not 
making constant or lengthy imprisonment a ground for 
divorce was that you thought such a man would probably 
commit some matrimonial olFence, so that it was not 
necessary? — ^That is so. 

451. You know my job in life, do you not? — ^Yes, I do. 

452. If you will take it from me that there is a vast 
number of men, who are constantly in and out of prison, 
sometimes for long terms, sometimes for short terms, but 
who do not commit matrimonial olicnccs, who always go 
home when they come out, would you not agree that 
women ought to have some form of relief from such 
men? — So much depends on the reasons why the man is 
in and out. T should myself feci a great deal of hesitation 
in suggesting, for instance, that a petty sneak thief should 
find himself divorced because he gave way to that, or 
in converso that a wife who was a kleptomaniac should 
find herself in danger of divorce because of such an 
unfortunate affliction. 

453? No, of course not, I would not suggest that. The 
kind of case T have in mind is that of a woman who is 
constantly being thrown into the direst poverty by reason 
of her husband going to prison. The kinds of case that 
come my way— f work in the docks— are usually larceny, 
receiving, etc. The men are constantly going to prison, 
and their wives are thrown on the streets, they have to 
get national assistance, and they have a terrible time. 
Do you not think ilihat in a case like that the woman 



ouglU to be able, when Ihe man lias done it for three 
or four years, to come along and .say: “ I caiimn stand 
this any longer, I want to gel rid of him ”? 1 recognise 
the force of the argiimcnl. equally a,s I recognise llie force 
of the argument for delerrcnee. bill, as a mailer of princi- 
ple I feel that, having regard (o (he fuel llial, as 1 believe, 
such men if their condtiet i.s of a serious naliire inevitably 
commit otlier olTcnces, taking il all round, a man should 
not in fact be punishcil, as I siiggesl, twice for the .same 
olfence. This view. 1 may .say, is my personal view; it 
happens to be the view sharcti hy my colleagues, and is a 
recomincndation which is ptil forward hy the Ueneral 
Council of the Bar as a rcsiill of a great deal <»f anxious 
thought on the part of (he committee. J will not say 
that other members of the committee ilid not express a 
ditfereiU view, hut Ihul wa.s the view of the majority. 

454. I asked becuusc I rallter gathered you llumght it 
was not nece.ssury to make imprisonment a ground of 
divorce, because the type of people wl^(^ went to prison 
habitually would commit matrimonial olTcnees? I put 
that forward as one of the arguments, that tlicy are likely 
to. 1 recognise, of course, that there are men wlio may 
well not commit matrimonial olFcnccs. 

455. And whose wives arc left on the streets time iind 
time again?- -There may be some. 

456. I have only one other question to ask. I was a 
little concerned about wind you said us to orders by 
consent in the police court, midriinoiiial orders by consent. 
You cannot gel an order by consent in the police eourt. 
can you?— You should nol get an order by consent in 
the police court. That such orders arc in fact made, I 
know. 

457. (Chciinmiit): When you say you know that Mich 
orders are in fact made, is llial by ammgcmenl between 
the two parties who cimie to llie police courl, or do yon 
suggest that a magistrate, knowing tlial it is by consent, 
makes the order?' 'I can only speak from recollection of 
llie cases that I have personally become ucquainled with 
through .seeing the shorthand notes or tlie notes made by 
tbc clerk to the justices. They incline me to believe that 
the advocate for the wife has .said : “ 'lliis is an application 
for a maintenance order on the groiiiuls of desertion and 
persistent cruelty” ; the actual form of the husband’s 
advocate’s reply that T recollect was: ‘‘ My client denies 
(he cruelty, but I am prepared to consent to an order 
on the ground of dcscrlicm”. The note of the clerk to 
the justices read : “ order by consent ”. 

458. (Mr. Maildocks) : Biiil, you sec, tlijit really 

amounts, docs it not, 'to an admission of 'the oll'cnco 
charged? It is not striclly speaking, an order ■by 
consomt, is it? The wife .says: “You have done 

this”, and .the 'husband says: "Yes, I tlid ”? — I 

am not certain of Ihal, beennse it is possible to 
read il either way. The diflicully, of course, wilh 
which the practitioner is faced is that when that wife 
subsequently wishes to allege that her husband ha.s 
deserted her, and that involves separation without her 
consent, there is a document which records an order on 
tho ground of desertion expressed on llie notes to have 
been made by consent. Il could possibly he .solved in 
cases of that sort if the nole.s, if they accurately reflected 
the position, recorded something of thi.s sort: “The 
advocate for the wife .said: 'My client complains of 
desertion and of persistent cruelty’; the advocate for 
the husband^ said ‘ My client denies the cntclly but is 
not in a position to contest the de.scrlion ’ ". Then there 
i.s some evidence given by the wife, hut T have seen cases 
where in fact the wife has merely gone into the witness 
box and proved the marriage. (Chalrmaniw But it seems 
an incorrect description to call it an order by consent, If 
one party alleges certain facts, and the olher parly says: 

T am not in a position to deny tho.se facts’’, or: “T 
admit those facts ”, T do not call that an order bv 
consent. T hear a iTnirmer from Mr, Justice Pearce, “T 
agree \ perhaps you iinintcniinnally gave the wrong 
imorc.ssion to me. at any rate, when you said orders by 
consent, because I do not call that nn order hy con.scnt. 

459. (Mr. Maddock.s)'. In Ihc inetropolilun police 
courts you would always have evidence given. No metro- 
politan magistrate that T know of will make an order of 
any kind m a matrimonial case unless (here i.s evidence 
upon which he can -act? — agree, and f would cxpre,ss the 
hope that that were universal. 
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460. {Chairman) : In your experience, you have some- 
times known cases when the husband said : “ I cannot 
contest this ”, and the actual giving of the evidence was 
not insisted upon? — That is so. 

461. {Lord Keith): My Lord Chairman, I may have a 
fair number of questions to ask, but before doing so I 
would like to explain to Qie representatives of the Bar 
Council that I have been brought up under a system of 
law which, while it presents very considerable similarities 
to the English law of divorce, at the same time has a very 
large number of dissimilarities, particularly in the matter 
of procedure. In your memorandum I notice that you 
emphasise that the primary and basic cause of marriage 
breakdown is sexual maladjustment? — That is so. 

462. We have had similar representations from other 
bodies, but what I would like to ask you is tliis : is that a 
finding in fact which proceeds from your own experience 
as counsel in divorce practice? — It certainly proceeds from 
my experience, and not only, of course, from a perusal 
of the proofs of witnesses which are submitted and my 
personal contact with the client. Whether or not the 
ultimate cause of action has developed into something not 
connected with sexual matters, if there is a large volume 
of correspondence between the parties I have very often 
been able to see, from looking at early letters when the 
trouble first started, that the root complaint by one againsit 
the other was in its essence a complaint of sexual behaviour 
in one respect or another. 

463. I am interested, not that I am challenging the fact, 
Mr. Temple, but for this reason : having had twenty-five 
years’ experience at the Bar and fifteen years’ experience 
on the Bench, although I could have diagnosed that in a 
limited number of cases there may have been sexual 
troubles between the parties, 1 do not think I could ever 
have said from my experience that sexual maladjustment 
was one of the primary causes of marriage breakdown, 
but your experience has taught you differently, shall I 
say? — have done nothing but divorce and probate for 
twenty-one years, and I think that it would be accurate 
to say that my experience has been such that I feel I can 
probably say cause No. 1 is trouble about sex. 

464. I am interested, because it agrees of course with 
other representations. Now I come to this question of 
divorce-mindedness, in paragraph 7. Am I understanding 
you aright that you suggest that the increase in divorces 
is due to divorce-mindedness on the part of persons when 
they enter into marriage — or due in part? — Yes, it is due 
in part to it, and an awareness of the fact that there are 
so many grounds of divorce available to them. I feel 
that the knowledge of the existence of the remedy makes 
the appeal to the specific come much more readily than 
it otherwise would. The attitude of mind — and again I 
have seen it often expressed in letters between parties which 
of course they never intended strangers to see — is summed 
up by this : “ Let us get married ; after all, if it does not 
work out we can always have a divorce ” ; or “ Don’t you 
remember, when we were engaged you said if ever I 
wanted ray freedom you would not stand in my way 

I have come across that in equivalent phrase time and time 
again. 

465. Then you do think that in a large number of 
cases young people who are getting married have definitely 
in the forefront of their minds the possibility of divorce 
if the marriage does not succeed? — I think it is impossible 
to ignore that, I think it is there. 

466. I should have thought that naturally— I mean in 
the nature of things, and psychologically — there were very 
few young people about to enter matrimony who had 
that in their minds at all?— I agree, of course, that it 
should not be there, but may I say this? With divorces 
you are not dealing with the normal, you are dealing with 
the abnormal, and that is why the diagnosis of the reason 
may itself be strange, but it flows from a strange and 
abnormal set of circumstances. There are very many 
people in this country who are still happUy married We 
never see them, we never hear of them. Those are the 
people whom I would agree get married wioi other ideas 
than divorce-mindedness, but these are the abnoraial cases, 
and that is why I think I could wholly accept what you 
have put to me and at the same time maintain my position, 
because I am dealing here with the abnormal. The 
normal ones we never hear about. 



467. I suggest that there are other causes for the increase 
in the number of divorces, and more important causes, 
than divorce-mindedness?— That may be, and I would not 
dissent from that. 

468. Just let me suggest some— of course, you have put 
forward oiers in your memorandum? — Yes, we have. 

469. For one thing, do you not think_ that there is 
no-wadays more adultery and more desertion than there 
used to be?— I do not know. It is a moot question 
whether we are more or less moral than our forbears. I 
only know this, that it is quite useless to go to statistics 
for the answer. You could not .possibly find out, in my 
view, whether the country was more or less moral fifty 
years ago by looking at the statistics for divorce, because 
divorce did not reflect the morality, it reflected the energy 
of those who wanted a divorce, their financial position. 
I think that the divorce figures probably reflect a combina- 
tion of things, greater facilities for obtaining a divorce, 
greater assistance, and possibly a grea.ter readiness to have 
recourse to it. But other than that, I do not think that 
I could answer the question with a ,yes or no, saying 
whether I thought there was more or less morality. 

470. May I also suggest that so far as England is con- 
cerned the introduction of equality between the sexes in 
the matter of divorce must necessarily have raised the 
volume of divorce statistics? — ■! would accept that 
suggestion. 

471. And may I put it that more justice for the mass of 
the population in the matter of divorce facilities than 
formerly existed will also raise the volume of divorce 
statistics? — I agree. 

472. I think you do yourself refer to the increase in 
broken marriages due to the strain and stress of modern 
living? — ^That is so. 

473. That is another cause?— Yes. 

474. And may it be that a change in public conscience 
in the matter of divorce has got a great deal to do with 
the raising of the volume of divorce statistics? — I think 
undoubte(5y that that is a factor. Any deterrent there 
might have been to divorce has now to some degree been 
removed. 

475. I think that brings me to the next point, which 
arises on the introduction to your section on possible 
new grounds of divorce. Am I stating your view rightly 
when I say that it suggests that the view taken by the law 
on facilities for divorce moulds public conscience in the 
matter of divorce? — ^Yes, I think that is accurate. 

476. Is there another view, that public conscience moulds 
the law? — ^That is a view that is held, yes. 

477. I do not know whether you think those two con- 
flict, or not? — do not think they conflict, I think that 
it is probably a question of which is the precursor of the 
other. 

478. But do you not think it is proper that the law 
should move in accordance with public conscience? — Yes, 
I do. 

479. And one of the views which has been submitted is 
that a new principle should be introduced into the law of 
divorce, and divorce instead of being a penalty should be 
a remedy granted .where a marriage has completely broken 
down? — That is the way the case is presented, yes. 

480. I suppose you do of course recognise that that does 
introduce a principle? — ^Yes. 

481. It may be a new and revolutionary principle, but 
it is a principle? — Certainly. 

482. If the view were wrong that strict divorce laws, or 
the maintenance, let me say, of the present divorce laws, 
maintains marriage, and reduces the ipossibilities of broken 
marriage, the result of course would be that you would 
continue to increase illegitimate unions? — ^That might 
follow, yes. 

483. And with illegitimate unions, of course, illegiti- 
macy? — ^Yes. 

484. And that would be a hardship at any rate to a 
very large number of children? — Yes, it would. 

485. On the question of children, does it occur to you 
that the question whether children are injured by divorce 
is to some extent speculative?— T do not think it is so 
speculative, I think it is ascertainable as to whether they 
are in fact injured. I agree that it is speculative in the 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINIITICS Ol' liVlDliNCJ! 



57 



21 Mav 1952] Mr. H. A. 11. C’Himrii;, Q.C'., Mr. R. .1. A. liMi'n; Q.f., iiml {Voiilmwd 

Mr. J. U. 1-An;v. M.IU'. 



sense thuit no one could trace the liislorv ol any particular 
child or children who came from broken homes, hut what 
1 have in mind is this, that so often in case.s ol juvenile 
crime or delinquency the children do come from broken 
homes and lack parental control of one or other ol the 
purents. 

486. Conceding that childr*ji of the divorced marriage 
may, and probably in the majority ol cases do. sillier, of 
course there is also the question ol the children ol the 
illegiUmalc unions who are sullering Irom (he inuhilily 
of the iparties who are living togcllicr to get married? 
That, 1 think, is a matter needing a certain amount of 
elaboration or research, because that depends eutirely on 
the cirenm-stances of Mic particular family within the com- 
immily. When you pul it to me that they arc suirenng. 

I would say lhal the term should be ilclined so that I 
could address my mind, if T had .to, us to what i.s meant 
hy .sufToring. I agree the desirable thing would he that 
they .should take their place in a family in which their 
parents were in law man and wife. 

487. That is why I suggested lhal it may he lhal the 
question of divorce and the ctTect on children i.s to .some 
extent speculative? fn that sense of the term, yes. I 
would accept it. 

488. And even in some cases it might be heller for 
children if their parents were divorced tlian if the parcnls 
remained married? --f think that is umimihtedly correct 
in some cases, that children who are living in a home with 
iv divided atmosphere plainly sull'er in all sorts of ways, If 
the parents do not pull together (hen the children uflen 
itiay become the very Uig-of-war between them. 1 agree. 

489. I do not know. Mr. Temple, wheliier you have con- 
sidered the divorce statistics of other counlvics at all? ■ 
No. not with any detail. 

490. We did iuive some evidence yesterday lluil so far 
us New Zealand was concerned divorce after a separation 
for a period of years had not produced any iippiirenl ill 
ell'ects, hut you have not considered that? 1 have not. 
and one of the questions 1 should want lo know woiiltl 
be what proportion of divorces took place among the 
population of New Zealand, hccaii.se the whole popiiliilion 
IS under two million, iiiu! I am rather suspicious of iigiircs. 

491. Wo shall have lo investigate lhal matter. 1 think 
perhaps that covers the general qiic,slions I want lo ask. 
l.ct me now ju.st take you over some of tlie details which 
intero.>;l me in llie rest of your memorandum. I think 
that the question of imprisonment has been very fully 
canvassed; and I do not want to ask you anything more 
uhout lluit. ,So far as habitual drunkenness is concerned, 
that Is not a ground of divorce in England? No, 

492. Do you know lliat it is a ground of divorce in 
Scotland? -I did know (hat. 

49.T Of course, habitual drunkenness in .Scotland has 
got a certain pcrluip.s peculiar definition? I do not know 
what its definition is. 

494. It i,s defined, and the statutory rcquisiles, of course, 
have got to be proved before the remedy i.s granted. Hut 
is it your view that habiUiul drunkenness should iml ho 
introduced into lingland as a ground of divorce? That 
is the recommendation, 

495. Now come, will you, (o desertion. You have u 
definition to provide for the case of reconciliation? That 
is so, yes. 

496. It did strike me, Mr. Temple, that your clause 
was a little vague? — t (hink that in respect of all (he 
recommendations we have made you will he able, if you 
wish, lo make the same criticism. We did not fee! that 
wc were a drafting commiUce for the Royal Commission, 
wc fek that it might he .sufficient if wc made our recom- 
mendations in such a siifnciency of detail that how .shall 
I put it. without offence -wc might guide the Commission 
on the way -wc thought they ought to go, with great respect 
to the Commission, 

497. Now might 1 just make a certain 8uggc.stion on 
phraseology to .see whether it commends itself to you. 
.Supposing that in the proviso, “shall not be deemed to 
have interrupted the continuance of (he desertion, unless 
in the opinion of the court - it amounted to a reconcilia- 
tion ’’ I substitute “ in the opinion of the court it took 
place in an ineffective attempt to bring about u permanent 
i-cconciHation ”? --1 would he prepared at once to accept 
that, and so would Mr. Latey and Mr. Christie. 



498. Thank you, I just wanted to make quite sure what 
your views were. ’I'here is a point you have iiol louehed 
on iiiuicr do.sertion and I would like to put it to you. 
Y<»u arc familiar, of course, with llic case of CrowtUa- 
againsi i'rowiUcr, was it? In the House of l,ords. 

4'I9. Where there were two years, say, of desertion and 
then su|H’rvcning insanity lasting at any rale over another 
year? Yes. 

.5(11). And the court. 1 think, refused to allow divorce on 
the ground of desertion because it had been inlerrupled hy 
insiiiuly. I may he not pulling il quite, acciiralcly? You 
are quite accurate. 1 rememher liie ca.se ; I was counsel 
in il in the House of I.ords and you have summarised 
il perfeclly correctly in the court of first instance. The 
('ourl of Appeal, following WiUhaus and WUVnvns, 
decided the case in Hie .same way us Ihc learned 
judge of first inslance. upon wliich the pe-litioner appealed 
lo the House of I.ords in foriiui pmpiris. The decision 
of the Hou.se of I.ords w.us that the ciucsltim of tlie 
contimumcc of the desertion oughi lo be held to be a 
qucslion of fact find the question of the supervening 
insanity of the InishanU did not. as a question of law. 
end ihe desertion; the wife liuist he ulhiwed Hie 
opportunity of adducing evidence to .show whether, mil- 
withslanding the certification of (he luishand. he retained 
Uie (iiiiiiiu.v ilf.wrciicll. 

.501. Do you think liml there is room there for a ciuinge 
in the law to the cxlenl of adding to any years of de.scrtion 
the supervening period of insanity, bringing liie total up 
to three years? I am not quite certain at the moment 
what Ihc ell'ect of lhal would he. Is il that if in the case 
of desertion which had lasted for a Icnglh of lime of 
which the law mighl take cognisance two days, three 
(lays (here then followed a supervening insanity with a 
cerlilicalion, the ilcscrlion woiiid ilicii he deemed lo con- 
limie notwithstanding (hut, and nolwithslanding any 
evidence being hrnughl at all? 

502. That is wiml I am suggesling, yes. I should not 
myself see any objection to Ihivl. One dfeel. of course, 
would he this: thal such spouses who were, if I can use 
Ihe word. “ fortunale'’ cmnigh to liiive a week’s desertion 
before tlie certification of the spouse would he able lo 
secure their freeilom two years before they wmihl if the 
spouse was certified from home, without having descried. 

.50.1, r am not quite sure that I am following you. I 
am insisting, of course, on at least a three-year separation 
of which a part must he deserlion and the remaiiuler may 
he insanity. Yes. Suppose a .spouse becomes of imsouiul 
mind whilst living with tlie other spouse. Jf lluit iinsound- 
ness of mind be found to he incurable and has lasted for 
live years, then dis.solu(ion of marriage follows, 

504, 'I'hal is on. a separate ground? That is a separate 
grouml. but .supposing ‘Nie uiiforlimale spouse of whom 
wc arc speaking, llic certificated spouse, has de.serled his 
wife for two days hefore he becomes ccrlificalcd. tliat 
Hpou.se achieves freedom two years hefore the other. 

.505. Yes, I sec what you are referring to. You are 
referring lo the ground of iasanily? Yes, I am 
cimlrasting. . . . 

506. . . . liml with the live years' in.sanlly? Yes. 

507. Hut in tlii.s case that you are referring to. one 
must assume (hat the fiiilmiis to desert is quite clearly 
cslablishcd? • Yes, R would luive to he. 

508. And if followed hy a period of insanity which 
takes you up to Ihree years, you see no objection to 
divorce Iming granted in that situation? -f whoiikl not 
myself .see any objection, f cannot speak for my colleague ; 

I do not know wlml view he hu.s formed. 

509. Perhup.s Mr. I.atcy, if ihe ha.s any dilVcreiil view, 
might express il now? -[Mr. fM(ey): No. I support that 
view eivlircly. (Mr. TempU’)'. There might po.ssibly he 
a minimum period of actual desertion. 

510. Now come, will you, to cruelty, I have only one 
point to ask you about that, and that is with regard to 
your reference in puragrapli 51, to the standard of the 
reasonable maii.—l have the reference. 

511. Am V right in understanding you to moan that 
cruelty sliouki he judged from Hie standard of the reason- 
able man? -EYoin .the standard of what the j'casonabie 
man might do or mighl not do. If the conduct of the 

. spmisc would make it unreasonable for him to require the 
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other to continue cohabitation, then there would be 
cruelty. In other words, the standard of a reasonable 
man or woman in relation to matrimonial behaviour is 
taken as the yardstick. 

512. And you are referring to the standard of the 
sufferer, are you, as well as to the person inflicting the 
suffering? — Yes. 

513. Is it not the case that you might have a woman 
wlio was of peculiar susceptibilities and to whom certain 
conduct of her husband might quite definitely be cruelty, 
although it would not be cruelty to a woman of stronger 
fibre? — That is so. I apprehend that the difficulty is 
this — that the standard of the reasonable man, so-called, 
sets up an objective standard. 

514. Yes, — ^The example that you have put to me, is 
the subjective standard, and I think that that could be 
obviated by making the standard of reasonableness bear 
some relation to the circumstances in which the parties 
found themselves. 

515. And that would allow then for consideration of 
peculiar susceptibilities? — I think undoubtedly it would. 

516. With that modification, 1 think I can pass now to 
the next matter — incurable insanity. I follow exactly what 
your suggestions are there ; I have only one question to 
ask. If insanity is going to become a question of fact, 
and I suppose of medical fact really . . . ? — Based o'n 
medical evidence. 

517. Is there any reason for maintaining the five-year 
period of insanity? Would it not be 'better to equate_ it 
with desertion and reduce it to three?— Since the insanity 
has got to be incurable, from one point of view it would 
not matter, it would merely be a question of increasing 
the burden of proof. 1 apprehend that five years would 
require less evidence to induce the court to accept the 
incurability than five hours or five weeks, but from the 
point of view that your Lordship puts to me, I myself 
can see no objection to reducing 'the five years to three. 

518. Thank you. I do not know, Mr. 'Latey, whethw 
you express the same view? — {Mr. Latey) \ My view is 
that, provided it 'remains the law that the petitioner has 
to establish incurable insanity, then the time has passed 
when it is necessary tO' have any specified period of 
care and treatment. It must 'be left to the court that 
it is satisfied that incurable insanity has been proved. 

519. It would be better to have some period of separa- 
tion, would it not, before the other spouse comes into 
court and asks for a decree? — I think that in practice 
one always would. Even if one 'abolished the statutory 
period, one would still have some period because, in my 
experience at any rate, no medical inspector, no specialist 
in that branch of medicine, will ever express the opinion 
that the insanity is incurable until he has had a good 
chance to try out various methods of treatment. 

520. I do not know that I should ask you about 
declarations, it is so much a matter of English procedure, 
but it has repercussions, as you can understand, in 
other countries and therefore I just want to have my 
mind clear as 'to where this would take you. First of 
all, in the case of a husband who is domiciled in Eng- 
land and whose wife had divorced him or got a nullity 
decree against him in some other country, as I under- 
stand it the husband wants to have his status clarified, 
is that right?— <Afr. Temple ) : The real problem is the 
problem of the wife in this country whose husband takes 
proceedings elsewhere, coupled with that you have put 
to me. 

521. Yes, and she — take the wife then — is not sure 
whether she is married or not? — ^That is correct. 

522. She then, you suggest, might bring a declaration 
as to status in England? — Yes. 

523. Would you allow that to be done in the case of 
any wife who is resident in England for however short 
a time? — I should not myself recommend it in the case 
of a wife who happened to be what, I think, is called 
“ a transient ”, 

524. I quite appreciate the difference, but a person 
who is ordinarily resident in England could bring such 
proceedings?' — Yes, for s, declaration. 



525. And in the majority of cases I take it that these 
proceedings would be undefended? — Ordinarily so, yes. 

526. Ordinarily so. Now, aUhough that might clarify 
her position so far as England is concerned, would it 
clarify her position anywhere else? — The proceedings 
would obviously not be proceedings in rein binding in 
whatever jurisdiction the husband happened to be, But 
that, in a great many of the cases, would not really 
matter. The cases where difficulty arises are cases where 
a husband, having married an English woman here, pur- 
ports to divorce her in some other jurusdiction. more 
often than not by the law of his religion, he having a 
personal law which attaches to him. Now, in those 
circumstances that wife is hardly ever likely to come into 
conflict with the husband in any jurisdiction except this, 
and therefore I think that the court would have to accept 
the fact that the proceedings were being brought for the 
prime purpose of helping that petitioner to clarify her 
own position in this country. 

527. If that woman came to Scotland and wanted to 
marry somebody in Scotland and live in Scollund, do 
you think she could safely do so on the strength of 
this English declaratory dcerce?-—Wcll, if she had 
obtained a decree in England, being herself domiciled 
here. I think that she would be in a fairly strong position 
if she married outside the jurisdiction, but unless the 
proceedings for the declaratory decree are proceedings 
in rem — and that as I see it would 'involve making the 
husband a party to the proceedings within this jurisdic- 
tion, England, to which ho might object or do nothing 
— unless that were done, I do not suppose that anyone 
could safely advise her .that she could marry outside 
any jurisdiction except England, without some risk, 
(Mr. Latey): Might I add something to that last answer 
to that last question? ! should have thought myself 
that the answer to the question is tliis: that if, in fact, 
the principles governing the recognition of foreign decrees 
arc the same in .Scotland as they are in England, 
then the Scottish court would accept the declaratory 
decree of the English court just as the English court 
would accept the declaratory decree of the .Scottish 
court, on expert evidence, if necessary, that the jirinciples 
of recognition of foreign decree.^ are the same in the 
laws of both countries. (Lord Keith) : I will reserve 
my opinion on the law of Scotland, (Mr. Christie): 
Might I add one word? T am rather a child in divorce 
matters, but one does have to deal with domicil and 
all sorts of other things. Surely she should he entitled 
to ask for a declaratory decree in thi.s country if she 
has such a domicil here as would cnlillc her to present 
a petition for divorce? An order made in that manner, 
and with due service on the opposite party, would estab- 
lish the position as far as our law was concerned. Tf I 
may answer the position with regard to .Scotland, the 
answer would be that if she wanted it in .Scotland, she 
must go there to get it because I do not think that we 
should presume to .tell the Scots what the law was. 

528. I quite appreciate that, Mr. Christie, thank you. 
Might I just ask you a word about collusion, because 
I think it does reflect to some extent on some of the 
evidence we have heard? Is the law of collusion in 
England the result of judicial decision? — (Mr. Temple): 
Entirely so. 

529. If parties enter into financial arrangements before 
or during a suit for divorce, is that collusion in England? 
— ^That depends ; it may or may not be. 1 could not 
answer that, not in the terms in which you have put 
the question. 

530. You cannot answer yes or no? — No, there must be 
a lot more. 

531. I appreciate that. If a husband says to a wife, 
“ I have committed adultery, please divorce me ”, 'is that 
collusion in England? — No, that is not collusion. 

532. If a woman goes to a solicitor and says, “ 1 want 
divorce for desertion ”, and she is told by her solicitor 
that she cann.ot get divorce for desertion unless she her- 
self ■would be prepared to have her hu.sband back if 
he were willing to come, and she would not be jjre- 
pared to have her husband back, of course no action 
for desertion could be raised? — T understand that the 
doctrine of adherence— if I am right in my term — is 
part of the law of Scotland? 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTKS OF EVIDENCE 



59 



21 May, 1952] 



H A. H. CHUm-re, Q.C, Mr. R. J. A. TEMPLE. Q.C., and 
Mr. J. B. Latey, M.B.E. 



{Continued 



533 Yes. it is.— It is not part of the law of England. 
It is sufficient for desertion to exist if 
draws from cohabitation without the 

and in theabsence of cause for withdrawing fron cohabit, ■ 
tion. the spouse who is thus deserted is entitled. ' 
or her state of mind, to rim .through .the ^iio c gam 
of emotion— you may be glad your spouse is gi me . you 
may sorrow ; you may grieve ; but you do .not have to be 
S a state of mind in which you could say I would have 
had him back had he returned and wanted to come back . 
In tlmt respect, ithcrc is ,a divergence as I understand it 



534 As between the two laws? — As between the two 
laws, so ,tha.t if the spouse in the case pul to nie were 
so advised by the solicitor, I should say she was .badly 
advised. 

535. Badly advised — I am gbid to be puit right on that 
matter Now, lake another case. A woman goes to a 
solicitor and shows him a letter from her 
hotel bill enclosed, indicating that he has spent a night 
at the hotel with -some woman. On that evidence the 
solicitor would be entitled, would hc_ not, to advise pr^ 
ceedings for divorce?— Subject to an investigation by hitn 
into the circumstances in which the separation had come 
about, and .the hotel bill had arrived. 



536. In other words, he would ask the wife, his client, 
certain questions? — ^That is so. 

537. To .make sure that there was no connivance?— Or 
collusion. 

538. On her part— or collusion?— Yes, he would. 

539 And of course he would be dependent there entirely 
on the answers ,hc got from the woman?— Yes, he would. 
Of course, in the preparation of the case he would enquire 
as to any correspondence there was of a material .sort. 
He would have to provide counsel with some h^tory of 
the Kcneral married life and the circumstances of the 
oartv and, in the course of so _dom^, he might well come 
across facts which would put him still furlhcr on enquiry, 
and those he would be bound to pursue. 



have ithrowp in their lot together and are quite plainly 
living together. Now, it has never been an olTence for one 
narty to apprise the other of a present existing position. 
In other words, if a husband has gone to live with 400*01 
woman it has never been an olicnee for him to write and 
tell his wife, quite frankly, wlnut the position is ; it is not 
an oiler of unytliing by him, it is only giving her informa- 
tion Now, .if a .hiusband writes .to his wife Irom a hotel 
enclosing a hotel ihill, he gives her the evidence of facts 
already in existence. He knows perfectly well that he 
cannot force her .to divorce him, he merely brings to her 
attention the facts. WheUier she takes proceedings or not 
lies in her g», and ol course she cun take .proceedmgB 
for judicial separation if she chooses. Maybe he will be 
very disappointed, but at that stage he has done no more 
than apprise her of what the situation is and there is no 
offer by him of anything. Of course, if you .get a hotel 
case of th4 sort the practitioner is always alert to say 
“Well, what had happened before? (the post docs not 
bring a letter with a hotel bill in it .out of the blue). 
“When did you last see him? What conversations did 
vou have? Was there any correspondence? Do you 
Low who is the lady? ” and a thou.sand other such 
questions, which are all directed towards finding out 
whether that hotel bill oame pursuant to an arrangement. 
If it did, then that is collusion. 



540 Yes, I appreciate that, but may we take it that to 
a considerable extent solicitors arc in the hands of their 
Lents as regards .the information which is given to them? 
—Yes, .to some degree, certainly. 



541 And I think that was one of the reasons why it was 
suaaested that there may be qui.te a large uumbci of 
divorces which really amount, if one could know the true 
f'lc!:'! to divorces by consent? — I cannot see myself what 
iSSicSimi ffierc is lor such an inference or from what 
it is drawn. It can only be a supposition, because it is 
entirely incapable of proof and, m ^ 

elusion would bo entirely unwarranted. The 
in my experience, is not a -person who ^es to_ a solicitor 
L'th a .preimred and fraudulent case in his or her pocket, 
Lowffig that if he or she tells the solicitor the true fact 
Se Tilicitor will say “ Y<xi cannot go on wi* 'this’. I 
do not think .people do -that sort of thing. I think, from 
fnv experience 2 any rate, that the lay client is a fairly 
' naWe .person who thinks that the solicitor -is there to assist 
hhn efr her, as indeed the solicitor is, but not to the 
extent of presenting a 'false case. I think 'that it is much 
more likely that a lay client who .has got that sort of 
procedure in mind will say to the solicitor 
to do it” than to conceal from the solicitor the fact tha 
U has abeady been done, and 1 .have no m my 

own mind that if a lay client says to a solicitor Tell 
me how ,to do it ”, he or she is very soon shown the door 
in short order. 



542. {Sheritl Walker)-. Mr. Temple, 1 want to ask you 
iibmit the case where the husband sends the hotel bill 
to his wife. That looks awfully like 
of freedom, When she issues her wri.t, is .that not an 
Scemance of tiie offer? Wtot I want to know is is that 
divorce by consent? Jf it is not, how do you distinguish 
it from divorce by consent? — May I say first of all that 
L Mol divorce cLo, since !9?7 or 1938 does not (iTOon 
with anything like the regularity that it fortnerly did, and 
rS; M tiini now that in a day's cause hsl of weiity-to 
cases vou Will Ld more than one of such a case. In other 
words^ it ds the rare sort of case now ; it does not happen 
frequLtly. The .majority of cases are based on desertion 
or cruelty or adultery of a cohabitation type where parties 



543. I meant to exclude collusion ; there has been no 
prior arrangement, no talk about divorce. The inarnap 
has simply broken down and each party would like to 
bring it to an end. Nothing i.s said. One party goes 
out and commit-s adultery. It has actually been com- 
mitted. There is no collusion about it and idl that 
is communicated is the infonTiation of when and where 
—no request, simply information, communicated that it 
has hapLned. That looks awfully like, in the circum- 
stances; simply saying, “ I oll'cr you freedom . If the 
wife takes action for divorce. Is that not simply saying, 
“I accept your olTcr"? That is my trouble. 1 want 
to know if that is distinguishable from divorce liy coi^sent 
If so how?— That would never be so regarded. Ihe 
distinction. I think, is this-and I 

say that it is a distinction without a difference. It a 
spLse commits adultery and _^gives the ^ 

the other spouse and writes. For 

mo", and the spouse who *.*0 etter says to 

herself and to he^ solicitors. Yes, 
been an uncommunicated acceptance— if I 
word in inverted commas, of what you have put to me 
Tan offer of her freedom. Now. I regard that as a 
very different thing, because that wife is comnutted to 
no Lurse of action ; she has not agreed with the husband 
Lo take any proceedings; she can take proceeding of a 
lat“ wSh would bo the 'lirln So 

husband wanted. I see the distinction la this, m the 
cose of a collusive bargain, if she receded from it ^d, 
instead of taking proceedings for divorce, took proi^ed- 
ings for judicial separation, because she had changed her 
mind thi husband in the cap you have there 

were divorce by consent or collusive divorce— would have 
a defence but in, the first set of circumstances you put 
to m?ho hafno cto at all. I follow the .pomt-at 

tion by one spouse of the action he desires the other 
to take and unspoken consent. 

544 While the taking out of a writ for the action 
would’ be a communication of the accept^ce, fhe wife 
could withdraw the action at any time?-Yes, certainly 

545 T want to ask you about desertion. You told Lord 
Kri*' thaTfn England the 

have been willing to have the respondent back? Yes, 

tAr T take it that as an English lawyer you 

547 Do yon think, Mr. Temple, tl.it it is a Ptf 
when, the thpe l^M,^^^^^ 
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husband in circunastances which mi^t land her in penu^ 
being required to be of a frame of mind prepared to 
receive him back at any time in those three years. I 
can imagine the circumstances in which the wretched 
wife looks at the calendar, marks off the months, and on 
the last day the husband presents himself at the front 
door and says he has come back. I do not know how 
the Scottish court would deal with that but it seems to 
me an extremely artificial doctrine and one which I should 
have thought was unuecessary. I should have thought 
myself, if I may express my view, that the presumption 
of desertion should run in favour of the innocent spouse 
against the deserter, and that the onus should be on 
him to prove in one way or another that the desertion 
had ceased to run. 



548 Under the Scots system the day after the three 
years have expired, the petitioner can raise an action of 
divorce saying, “ I will not have my spo^e back now . 
That is a very sudden change of mind? The day before 
she is bound to be willing, and the next day she is entitled 
to say, “ I will not have him at any price ?— I under- 
stand that is a privilege ladies sometimes exercise. 



549. It would not fit the husband quite so well?— 
I agree. 

550. But do you think, Mr. Temple, that such a system 
requiring the petitioner to swear to willingness to have 
the spouse back ah -through the three years would really 
be a practicable system?— You mean practicable m 
England? 

551. In England, yes.— I do not. I think very few 
wives could conscientiously or properly do it 

552. It would DOit be in keeping with human nature 
that a deserted spouse should remain willing for exactly 
three years, then change her mind? — I do not think so. 
I do not think she could, and of course it would rule out, 
as I see it, all those cases where wives who are deserted 
and form othw alliances may nevertheless obtain divorce- 
may I illustrate? Suppose that the wife, havmg been de- 
serted for a year, has for financial or some other reasons 
gone to live with some other man. That wife in certain 
circumstances, wihen three years have finished, can divorce 
the deserting spouse, but it would be quite impossible, 
would it not, to expect that wife to say “ I would have 
had my husband back ”, when you find that for two years 
out of the three she has been living happily with some- 
body else. 

553. You are assuming that the adultery is not an 
absolute bar?— It is a discretionary bar in England. 



554. In a desertion case in Scotland I understand that 
the petitioner writes a carefully worded letter so as to 
inform the other party that he or she has been willing 
to adhere. I wonder how the carefully worded letter 
arises in England? — ^I have not come across it. 

555. Why I am asking you is that there was some 
evidence given yesterday by a witness who advised a 
carefully worded letter to be written and that enabled 
the woman to get a divorce for desertion. How could 
that arise in England? — ^I do not think it arises. I have 
never seen such a carefully worded letter. It is a new 
conception. 



apart by consent and you say .that your husband does 
not nay you sufficiently”. The solicitor is bound to say 
on that, “What do you want? Do you want him to 
come back? Do you want to go back to him? Are 
you wilEng to hve with him? ” and according to the 
answers the solicitor gets, and the facts that he ehcits, 
he might very well in those circumstances write a letter 
to the husband or to the husband’s advisers recordmg 
what the position is and enquiring what sort of provision 
the wife is to have for the immediate future. Such a 
letter would either establish desertion or not as the case 
may be But it is not in any way the usual letter. 
There is no such thing as the usual divorce letter. 



557. I am .putting it from the point of view of Scots 
law where the petitioner requires to be aible to say, ‘ I 
was willing to adhere If the defender says he was 
not willing to adhere, the count may say, “ If that was 
your state of mind how did you communicate with 
your spouse?” and that situation .gave rise to^^the need 
for writing a letter saying “Please come back . There 
is no such .thing in the English law? — ^No, the only^ thing 
I can possibly think of that bears a relation— and it is a 
very remote one — would be a letter whioh even now it 
is not .absolutely necessary to write, preUminary to pro- 
ceedings for restitution o.f conjugal rights. 

558. Might I go to another matter? Lord Keith asked 
you about sexual maladjustment being at the bottom of a 
great deal of matrimonial trouble. Is .that a matter one 
sees more in chamber .practice than in pleadings in court, 
or do these sexual maladjustments come before the court? 
— Sometimes they come before the court, for instance, 
if it is a cruelty case involving sexual difficulties. More 
often than not they are found either in perusal of papers 
in chambers or in conference with one party. 



559. But if the case is one pf desertion, let us say, 
sexual maladjustment would have no relevancy in ^glish 
law as to wh^her the respondeat was guilty of desertion? — 
It might, but of course it depends absolutely on the 
facts in any particular case. There may have been 
occasional recrimination between the parties. You may 
then have to deal with 'the correspondence in order to 
rebut matters of recrimination, and you may find that 
one party or the other has raised the sexual unhappiness. 
Of course you may also be told of the sexual difficulty, 
but it may not be nec«sary to go into it at the hearing. 

560. Do you find that divorce cases, particularly cases 
of adultery and desertion, are judged very much on the 
last link in the chain of causation? — -I do not think that 
is wholly right because I think you have to make a 
distinction between a defended case and an undefended 
case. Even in an undefended case in which the matter 
upon which the decree is based is either adultery or 
desertion, the court requires an explanation of the circum- 
stances of the parting and the general history of the 
married life. In other words, it has to be satisfied, under 
the stamte, that the offence is proved, that there are no 
discretionary bars and that it has got the true facts. 

561. Assuming that the adultery is proved, .the field of 
justification would be very limited, would it not — con- 
nivance or something of that kind? — Yes. 



556. The kind of case — I followed .it correctly — was 
one where the witness had been asked for advice by a 
lady friend who was desirous of .getting a divorce for 
desertion. She was advised to write a certain letter. 
Then the case went before a solicitor who read all the 
papers and said, up .to a certain point, “ There is no 
e&thly chance of getting a divorce for desertion ”, but 
when he arrived at this carefully worded letter he said, 
“• That might take the case through ”. Can you imagine 
how that would happen? — cannot, unless the solicitors 
and the parties themselves were in some sort of con- 
spiracy to defeat justice or present a false case to the 
court. There as course this situation that sometimes 
happens : a parting between spouses may be ambiguous 
in the sense that the exact circumstances are unknown. 
They drift apart, that very often happens. One spouse 
being dissatisfied with the financial provision consults a 
solicitor. The solicitor might very well say, "Well, I 
do not know whether you have been desert^ or not, I 
really cannot tell you. All I know is you are living 



562. And all the earlier history, such as sexual malad- 
justment, would be quite irrelevant? — Well, it would be 
dealt with in a sentence or two and its relevancy would 
be slight in an undefended case, I agree. 

563. Would it appear, in practice, that it is taking too 
narrow a view of matrimonial cases simply to look at 
the last link — 'the act of adultery or desertion? I am 
speaking now of the view that we have had expressed 
to us that one should not regard one party as the offender 
and the other party as the innocent party? — ^I agree that 
one party is not all black, nor is the other party all 
white ; but the field of enquiry in an undefended case is 
limited by the time available to the court and the 
circumstances in which .the enquiry takes place. 

564. But does that not lead one towards Mrs. White’s 
position that it is better, if .the marriage has gone, that 
the legal tie should go also? — I do not find myself in 
agreement with that. 
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565. Do I understand that in England there is a statute 
which says that the judge must not grant a divorce unless 
he is satisfied that there has been no collusion? — Yes. 
It is the Matrimonial Causes Act, 1950, which regulates 
the whole of the procedure. 

566. How, in practice, can the judge satisfy hinwclC 
positively that there has been no collusion? --I think that 
11 judge satisfies himself in this way. Hrstly, he trusts 
the Bar who have appeared before him. Secondly, he 
trusts the solicitors who have prepared the case. Tluit 
being so, he is provided with a certain amount of material 
—relevant letters— and he develops _ii flair for receiving 
the evidenoe and judging the veracity of the witnesses. 
If he feels in any dilUeulty he may himself ask questions 
designed lo satisfy his doubt. 1C his doubt is S'till there, 
lie may require investigation by the Queen’s Proctor. 

567. But is every petitioner asked about^ collusion? I 
am a.sking this because in Scotland, the petitioner has at 
least lo declare, if not to swear, that he has not been 
guilty of collusion. Have you that practice?— We have 
a form of petition in which the petitioner has sworn that 
the petition is not presented or prosecuted in collusion, 
and that oath is taken at the time when the petition is 
lilcd. 

568. One last matter, though this may be going outside 
your memorandum. Have you any views as to whether 
the prohibited degrees of relationship for marriage and the 
criminal law of incest ought to be equated. Do you under- 
stand what I mean? — Yes. 1 personally have not. 1 have 
seen the topic mentioned but I have not given it any 
consideration. I do not know whether Mr. Latey has 
any vicw.s on that? {Mr. Latcy)\ Yes. We did have 
some discussion on the question— for example, whclhier 
or not a man should be able to marry his divorced wile’s 
sister during the lifetime of his divorced wife. We felt 
tiiiU, on halance, although there is a fairly near argument 
one way or the other, to introduce that would be un- 
desirable. A divorce does react pretty severely upon the 
family circle in ordinary circumstances, but if the adultery 
were committed with, for example, the aunt of the 
cliildrcn, followed by a marriage between the father and 
the lady whom they knew as their aunt, you would be 
likely to get very severe repercussions in the family. We 
do not see that the advantages of introducing such Icgis- 
ItUirm would outweigh the disadvantages. 



569. Can you tell me whether in England it is criminal 
for a man to have intercourse witli his family’s relatives 
by marriage or is the criminal law limited to relatives 
by blood?— By consanguinity. 

570. What about relatives by aflinity?— I think not. 

571. There is no incc,st as between relations by 
marriage?— Not at all. If a man has intercourse with 
his wife’s sister it is no crime. 

572. What about his wife’s daughter by another man? — 
With"'his step-daughter? I am not sure about that. 



573. Because what occurred to me was that the pro- 
hibited degrees of relationship ought to be coincident with 
the law of incest, Have you any view,?? — Only the view 
which I have expressed. Quite apart from consanguin- 
ity and the undesirability of producing children by two 



persons very cki.sciy connected by blixid. which l_ imagine 
to be the real origin of incest as a crime quite apart 
from that, you do get relationships within llie family 
'Which, if they were encouraged, would very seriously 
upset family life. 

574. I understood Lhnt there were two reasons under- 
lying it, one is inbreeding .... • Yes, inhreeding Ls wind I 
meant. 

575. And tiie other is the protection of what one migliL 
call the purity of llic home tluL is to say, wliere a 
man has stcp-daughlcrs living willi him. or sislens ol his 
wife or nieces, the purity of the Imme would be proteeled 
by the law of incest, but that does not seem lo be so 
in England, does it?— It is not so, 1 agree, m respect ol 
the kind of relatives by marriage whom wo have been 
discussing. It is no crime. But of course I should 
imagine that if a man is contemplating a permanent union 
—we will say with his wife's sister -he would be the 
more likely and she the more likely to Join with him in 
that, if they knew that divorce were possible. 

576. It would be less likely if they knew that it was 
incest? — That is true. 

577 {Chairman)'. There are two questions which I nuisl 
ask, one of Mr. Latcy and one of Mr. 'I'emplc. Mr. Latuy. 

1 suppose you arc aware that in Lord Mancrofts Hill 
to legalise marriage with a divorced wife's sister there is a 
proviso that if the man's wife divorced him for adultery 
with the sister, he could not marry the sister. Willi that 
proviso, would you still be against the Hill Lord Mancroft 
has put forward?— (Mr. LiUvy)'. I find it very dilliciiU to 
answer that straight away because, frankly, I have not 
considered it. 

578, Do not trouble. It is oulsidc your memonimhim, 
which has been so helpful. I will not pursue it. Mr. 
Temple, you remember Mr. Walker put to you the case 
in which a hii.sbund tells his wife “ I have commitlcJ 
acliiUery and 1 hope you will divorce me" and the wile, 
although she is not bound to, does divorce him. Mr. 
Walker put to you that that was rather like divorce by 
consent and you gave him an answer. May I suggest lor 
your consideration a possible addition lo your answer? ^ It 
is far removed from the form of divorce by consent which 
was advocated by Professor Gower yesterday, in that there 
has been actual adiillery. The divorce by consent which 
was suggested to us yesterday was that after three years 
the parties should get a divorce without any adultery, 
merely becaii.se they both wanted it. 1 was not quite 
sure whether you had that form of divorce by eoii.scnt 
in mind when you answered the qiioslion? — CM/'. Temple ) ; 
No, I had not got it in mind and I -would accept every- 
thing your Lordship puls to me and pray it in aid in 
answer to the question put by Shcrilf Walker. 

579. You have had a long and tiring day and 1 would 
like to ask whether you would prefer to go on tomorrow 
morning or to have some other day lixed to linisli the 
evidence from the Bur Council? -(Mr. Laley): I thir<k 
another day ; T think I am .speaking for nil of us, 

{Chairman): 1 think we had belter adjourn the rest of 
your evidence to another day. Thank you very much for 
all the help you have given us. 



(Pfiite: — Further evidence 



{The witnesses withdrew.) 
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PAPER No. 6 

MEMORANDUM SUBMITTED ON BEHALF OF THE METHODIST CHURCH 
OF GREAT BRITAIN 



Thii GeiHinil Suuretary slulcs: • 

(i) Thu 'memoninchim Las Soon apiirovctl by llic 
Execulivc of the DeixirUnont of c:iirisliaii C itizcnsihip, 
w,hloh .i.s eiitiTistcd by the C^onroreiicc o.l this McthoU[st 
Church with responsiibility in regard lo the Methodist 
attitude to marriage and diviH'ee. 

(ii) There have been consultations in its preparalion ; - 
(fl) with Methodist lawyers ; 

{/)) with representatives of other l-'rce Cihurches 
tlirmigh the bree Churcli i-'ederal Ciouncil ; 

<r) with a coiisiiiluLivc group convened by the 
British CiMincil of Churches, including rcpresentaliyes 
of the Church of England and -the Marriage Guid- 
ance Council, as well as the I'ree Churches. 

(ill) The desire has been expressed, in which the 
Methodist Church concurs, that in the event of oral 
evidence being rcqAiired as to the attiUiuo of the rree 
Churches, their 'memoraiKla and evidence JiHghl be 
taken at the suine time. There are some dillerences 
of api>roach whicli each would desire lo present, but a 
considerable measure of agreement exists m funda- 
mental conviction and .in their^ answers to Uie live 
ciucsl'ions to which the Commission desired reply. 

On behalf of the Mctliodist Church of Great Britain, we 
desire to submit the following memorandum for the eon- 
sideration of the Commission on matters wo deem relevant 
within, the terms of a-orei'cncc of the Clommission, and 
on which we are deeply concerned, iparticiilarly in view 
of the specific injunction “to have in miitd the ii“d 
to promote and maintain healthy and happy ntarned life 
and to safeguard the interests and well-hemg of children . 

For the information of the Commission, we desire to 
state that the Methodist ChTirdi of Great Bmtain is a 
Christian Communion with 744,815 enroili^ 
a total community including all adherents of over l,50t),uuu, 
approximately 13.250 local churches or congregations. 
3 412 ministers in active work, organised in 1,047 circuits 
and 46 districts in England, Wales and Scotland. _ IK 
teaching and attitude to marriage and divorce are bnelly 
set forth in the two following sections of the memorandum. 

1. The Cliristiim view of marriage and the family 
The Methodist Church of Great Britain has set forth its 
teaching on marriage and the family in a Dcdaration 
of the Conference, adopted in 1939. From this declara- 
tion it will be seen that the Methodist Church explicitly 
sustains the ideal of marriage as “the life-long union 



of one man willi one woman", maintained in complete 
ehaslily oiiisidc marriage and by entire lidclity within it, 
for the two purposes of miitual fellowship and parent- 
hood. T'hc Methodist Church believes that in this, along 
with all other Christian communions, it expresses the 
mind and tcachiog of our Lord, in conlirmation of which 
we quote the Declaration: — 

“Tiio cilect of our Lord’s attitude and teaching has 
'been to raise maiTiage, as the liife-long union of one 
man with one woman, to liie full height ol' its worth 
and beauty. Iwom His time down to tlie present such 
life-long 'and exclusive union has remained thc_ noim 
and standard of marriage within the Christian Church. 
Our Lord’s attitude is discerned in the approval with 
which He quoted the Hebrew Scilpture : ‘ Male and 
fcmalic made He them. For this cause shall a man 
leave his fatlicr and mother, and shall cleave to his 
wife 

11. Divorce and rc-marriagc of divorced persons 
(1) The Methodist Church has also delincd its attitude 
to divorce and the rc-marriagc of divorced persons m 
a Statement 'issued by the Conference in 1945, and in 
Regulations finally adopted in 1948. The Statement and 
the Regulations arc now appended to the Declaration on 
the Christian view of marriage and the family. The 
judgments of the Methodist Church os thus sat forth may 
be briefly summarised as follows: — 

(a) The Methodist Church necognises that “ Marriage 
is much more lihan a concern of the individual— it is 
of vital importance to the community. Regularity and 
stability in 'the miuxiage relation are essential to social 
well-being. Marriage, therefore, comes inevitably under 
the direction of law, and takes on the character of a 
civil contract”. 

(b) In regard to the civil law of marriage, the 
Methodist Church also recognizes that it does not follow 
" that the law of the State will, everywhere and m all 
respects, agree with and express the mind of the 
Chui-ch”, since "the State must legislate for all its 
citizens, •regardless of the presence or absence of re- 
ligious belief and practice 

(f) The Methodist Church accepts the conditions for 
a true and valid marriage laid down in English law, 
namely— coni'petence, consent, .publicity and intention. 
It would lay especial stress on the last of these, namely, 
that marriage “ must be undertaken with the deliberate 
intention that it shall be a^contract for life to the 
exclusion of all other persons". 
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(2) Specifically in regard to divorce, the Methodist 
Church makes the following judgments ; — 

(a) It believes that the words, “Whom God hath 
joined together Jet no man put asunder” are significant 
for the marriage of Christians : — 

“ When such unions are found as our Lord appears 
to have -had in mind, -whece bride and bridegroom 
are joined in strong ‘affection for one another, and 
where they believe that their marriage is in accordance 
with the will of God, then, if one partner becomes 
unfaitMuI, however outrageously, the other will do all 
■that is possible for restoration, never giving up hope 
till death do them part 

Many marriages have ibeen sustained in loyalty and 
faithfuilaess to an unworthy .partner, in the conviction 
that this is part of the marriage vow. The Methodist 
Church consistently sets this more heroic way before 
its people. 

(fi) Nevertheless we recognise “ that many a marriage 
has been contracted with imperfect or even base in- 
tention, land with little understanding of the noble 
purpose and obligations of the married state. Even 
when a union has been begun on the high basis of 
the ideal, human ignorance and folly, frailty and 
passion, may Isreak it down 

Hence the Conference recognises “ that there are 
courses of conduct which so violate the pledges and 
obligations of marriage that, of themselves, and in fact, 
they destroy it as a union of heart and soul. In such 
cases the marriage ceases to be what it is divinely in- 
tended to be, a one-mess in body and spirit, resting on 
mutual understanding, fidelity, and love ”. 

(c) In regard to divorce, the Christian judgment will 
ask that the law of the State shall be so framed as to do 
honour to the idea of permanent union and to promote 
the greatest possible number of stable marriages. 
Divorce, where there are children of the union, should 
be granted only after 'the ^gravest consideration of their 
interests, and, whether the marriage is childless or not, 
should be possiibla only when the marriage has hrokeu 
down beyond the power of restoration. 

(d) The Methodist Church, which had already legis- 
lated on' the admissibility of divorce in conneotion with 
its overseas districts, accepted the recent changes in 
Engiish divorce law (-Matrimonial Causes Act, 1937) 
as a reform long due, recognising that however much 
their necessity may be lamented by Christian people, 
the law as now amended -may alleviate hardships and 
remove grave scandal without -impairing the Christian 
ideal. It has now drawn up regulations regarding the 
re-marriage of divorced persons by Methodist ministers 
and in Methodist churches, and their continuance in or 
admission to membership in the Methodist Church. 
These are set out at the conclusion of the Statement on 
divorce. 

UI. We DOW make reply to thc'five specific questions on 
the legal aspect of the existing law, to which the 
Commission desires answers. 

(a) What, if any, changes should be made, (i) in the law 
of England, or (ii) in the law of Scotland, concerning 
divorce and other matrimonial causes'! 

Answer 

We isxpress the following judgment on the operation of 

the Matrimonial Causes Act, 1937 : — 

(i) -that its operation for the causes named, on the 
evidence -of the divorce courts and the experience of 
marriage guidance counsellors, has brought to light a 
very great deal of marital unhappiness and t-he fact of 
many unsatisfactory marriages, -hitherto concealed. 

(ii) tha-t nevertheless, the greater facility for divorce 
for the causes named has tended to -weaken the binding 
character of the marriage bond in the public mind, 
thus lessening the stability of many marriages and 
prompting the seeking of dissolution instead of looking 
for a way of surmounting the difficulties encountered, 

(iii) that divorce should be granted only for the 
grounds of adultery, desertion, cruelty, bestiality, and 
incur, .ble insanity, now set forth in the Matrimonial 
Causes Act, 1937, and when it has been shown that 
the marriage has broken down beyond -the power of 
restoration. 



It is also considered that the present d-ivorce law re- 
garding desertion militates against reconciliation, since 
solicitors will advise a deserted party against a fresh 
attempt at married life, h-ecause if it fails a divorce for 
desertion woul-d req-iiire waiting another three years. 
It is suggested that the three years’ desertion should not 
necessarily be the three years immediately preceding 
the -petition, but an aggregate of three years during the 
last five years, with -a continuous period of one year before 
the petition. 

<b) What, if any. changes should be made in the powers 
of courts of inferior jurisdiction in matters affecting 
relations between husband and wife {/) in England, 
or (ii) in Scotland? 

Answer 

(i) At present, as we understand it, the powers o-f courts 
of inferior jurisdiction in matters^ allecting relations be- 
tween husband a-nd w,ife arc conliiied -to the granting of 
separation orders, the making of maintenance orders and 
the custody of children. 

In these conneclion.s. we desire to emphasise the need 
for more effective and continued machinery of recon- 
ciliation before recourse is made to separation or the need 
for maintenance oi-ders arises. 

(ii) If, however, the question is whether cxtenrled powers 
should be given -to courts oJ’ inferior jurisdiction to deal 
with matrimonial cases where divorce is sought, our 
answer is as follows; — 

That our judgment would he against this, even in 
the case -of uncontested suits, on the grounds (a) that 
it would lower -the status of marriage, (h) that it would 
tend to confuse what is now clear and distinct, the 
distinction between divorce and legal separation, {c) that 
it would tend to make resort to divorce suits easier, and 
(d) that it is doubtful whether courts of inferior juris- 
diction are adequate for the purpose. 

(c) What, if any, changes should he made in the law 

relating to the property rights of husband and wife, 
(i) in England, (n) in Scotland, either during marriage 
or after its termination otherwise than by death? 

Answer 

As we understand dt, this refers to property rights in the 
furniture of the home, and (a) whether the wife has a 
right to the -possession of what she contributed to the 
furniture when the home was set up, or added to during 
the marriage out of any -independent income of her own, 
and {/;) how division of property should -he made m the 
event of dissolution of the marriage in the Divorcic Court, 
In our judgment, the existing -law is for the mos-t part 
adequiate to deal with such matters in this connection as 
are capable of -legal enactment. 

We consider that during the present housing shortage, 
a -husband whether he is the innocent or guilty parly 
should not <as he may at present) be able to obtain an 
order for possession of the matrimonial home against the 
wife -if she is residing there with a child or children of 
the marriage, and -the prem-ises are premises which would 
be within the Rent Restriction Acts. 

(d) What, if any, changes should be made in the adminis- 
tration of the law relating to any of the above 
subjects? 

Answer 

We make the following judgments : — 

1. A clear statement of what -marriage is intended in 
law to be should be given to those giving notice of 
initen-t-ion -to marry at the time of their so doing. We 
favour the suggestion of a “ Highway Code for 
Marriage”, compiled for th-is purpose, and we call 
attention to the marriage certificate in use in France. 

2. Consideratio-n should be given to the question of 
raising the age at which marriage is possible from 
sixteen to eighteen. The extended school life of 
adolescens makes marriage undesirable at so early an 
age as sixteen, and few if any can realise its significance 
at -that age. The age of eighteen is sufficiently early, 
and is appropriate as an age at which young people are 
thought to be old enough for national service. 
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3. Marriage by licence in its present form gives too 
great an opportunity for hasty marriage, and, wtiile 
recognising that there are on occasion valid reasons for 
marriage by licence, we should be glad if consideration 
could be given to guarding against this peril, ernpha- 
sising that the period of waiting of three weeks between 
giving notice of intention to marry and the issuing oi 
the certificate should continue to be the general rule. 

4. There should be appointed in connection with the 
Divorce Court machinery for conciliation before a 
petition for divorce is issued. This 

training and appointment of properly qualihed recon- 
ciliation officers, to whom the parties must report iul y 
the facts of the marriage and the difficulties it en- 
counters ; and only upon li'S f 

fully so enquired and was unable to assist and '^hat ^ 
his Wnion the marriage had broken down beyond the 
hope of restoration, should the petition 'be issued. 

In the inferior courts where matrimonial disputes are 
dealt with, similar full-time officers should be appointed. 

5 Under the provisions of the Legal Aid and Advice 
Act 1949, legal aid is now offered to tliose wanting 
divorce, but not for separation or maintenance orders 
in magistrates’ courts. Hence people are diverted from 
less serious to more seno.us actions, and from couits 
where pro'bation officers offer conciliation services to 
counts where they do not. The r^ult is that public 
money now subsidises divorce and nullity, which is 
contrary to the public well-being. _ The provisions sug- 
gested for conciliation machinery m the Divoice Court 
as in the lower courts (see sub-par. 4 above) theiefore 
become doubly necessary. 

6. Orders for maintenance obtained in the High Court 
should be enforceable in magistrates courts. 

(e) What, if any, changes should be made in the law 
^ ^ prohibiting marriage with certain relations by kindred 
or affinity! 

Answer 

We understand that the proposal has been made to 
raise the question of a divorced husband 

of his divorced wife in the lifetime of the iMter 
on the .partial analogy of the exiting legal right to 
marry his deceased wife’s sister. Our judgment wou d 
be Sainsl this on the ground that while a case could 
be mide out for it if the interests of children are mwlved. 
the legalising of such a union could easily operate as a 
pre-diisposing cause of disruption of the first marriage. 

As at present advised, we see no reason for furffier 
changes in the prohibited degrees as set out in the 
Marriage Act of 1949. 

IV, Evidence of Methodist experience in ^ 

ooerarion of the divorce law and the Methodist 
Regulations regarding rcr-marriagc of divorced persons. 
Early in October, 1951, a questionnaire on divorce and 
re-marriage of divorced persons was sent to all chairmen 
of our forty-six district synods, to elicit 
present ministerial practice in regard to 
experience in regard to divorce, work of reconciliation, 
operation of our Regulations as to re-marriage of 
divorced persons, with some analysis of the religious con- 
nection 0 ? belief of those applying for re-marriage. It 
should be noted that the ReSVl^tions regarding re-marriage 
of divorced persons were only enacted in 1949, and were 
in the nature of the case experimental and subject to 
revision io the light of experience. 

The questionnaire is now submitted to the Commission 
together with a summary of the replies sent in: — 

nUFSTION 1. What preparation and advice are given 
^ by the ministers in your district to those desiring to 
be married by them! Have you any comments to 
make on the existing practice, or on the need gener- 
ally for such preparation! 

Answer ^ 

Tte practice is now common that Methodist mmutem 
ask those seeking marriage at their hands to meet them 
2 least once in the interval between receiving notice and 
Se d1. o£ wedding, to ekplain the mamage servjoe 
and its meaning, and to talk over the gronnds of stable 
miriage, the binding character of the vows, and the 
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difficulties to be encountered. Some ministers ask for 
two or even three meetings. Indication is given as to 
wihere further advice, if needed, may be found and suit- 
able literature recommended. Comment is made that the 
interval of three weeks between notice and marriage 
is too short for tliis ministry, and that earlier preparation 
for marriage is lequiired. 

QUESTION 2. How many cases of divorce affecting 
members of the Methodist Church have you known 
since the revision of the law of divorce in 1937? 

The question is directed only to the number of com- 
municant members resorting to divorce. 

The answer in the majority of cases is “none”. 
Whei-c numbers are given they are small ; “ one ”, “ two ”, 
or “ three ”. 

Observation and experience make it clear that where 
there is genuine religious faith, resort to divorce is only 
contemplated with deep reluctance and pain. 

QUESTION 3. Have you experience of the success^ of 
reconciling ministries when the dissolution of marriage 
is contemplated! What facilities for reconciliation 
{legal or voluntary) would you suggest! 

Tbs answers show: — 

I. That many ministers undertake reconciliatory work, 
entailing great expenditure of time and effort, whm a 
marital breakdown threatens among their people This 
is accepted as part of their pastoral responsibility, and 
is often successful. 

2 That many look with favour on the work of the 
newly established local Marriage Guidance Councils, 
with their more specialised equipment, and often par- 
ticipate therein. They confirm, however, the general ex- 
perience that resort to such councils comes too late 
to be effective, except in a minority of cases. 1 he 
need for guidance is when stress and strain begin, 
and a minister of religion is more likely to hear of 
such stress and strain among his own people than a 
marriage guidance council to whom the general public 
outside church affiliation will resort. 

3. Favourable comment is made on the work of Pro- 
bation officers in regard to marital disputes, and the 
value of co-operation between them and local marriage 
guidance councils is recognised. There is not suffi- 
cient experience of the work of the Divorce 
to warrant any judgment in regard to them other than 
that of the d^irability of ministries of reconciliation 
to the uttermost, before the breakdown is made 
absolute. 

question 4. Have our Regulations regarding the re- 
^ marriage of divorced persons been generally fbservedl 
In the light of your experience is any revision of the 
Regulations necessary! 

The intention of the Regulations was threefold: 

(a) to ensure guidance to ministers in making 

in these difficult cases when apphcation was made to 
them for re-marriage by divorced persons ; 

(b) io safeguard the freedom of the pastoral office; 
frl while maintaining the standards of the Church 

in rLard to marriage, to deny the right of re-mamage 
S nSf where at could be shown there vvas genmne 
^ life and a true desire to establish a 

rw“uton‘o?a Ssirot faith in God fP-dducc 
on Him ; that is, only when it was dear there was a 
real evangelical awakening. 

The answers show: — 

1 That in general the regulations with regard to 

Methodist minister, are being followed. 

2 A more explicit Regulation of the Minister^ Con- 

fermcB dated 1948 makes clear the procedure a mimst 
should follow:— tp- 

fl) The minister concerned shall 
quit for the re-marriage of a divorced person after 
he has interviewed both parties. ^ ^ 
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(2) Every endeavour should he made to uphold 
the -principles and ideals embodied in the Conference 
Statement on divorce and the Conference Decla^- 
tion on the Christian view of Marriage and the 
family. (Minutes, 1946, pages 204-208.) 

(3) If in any doubt, the minister concerned shall 
refer the matter to ^e ministers of the circuit. 

(4) In all cases, the minister shall consult the Chair- 
man of the district before arrangements are made for 
the ceremony. 

3. While the present regulations are deemed satis- 
factory in the judgment of some, others desire revision 
to guard more emphatically against the danger of the 
Church being made a convenience It is umversally 
held among our ministers that in such cases, the most 
careful consideration, scruUny and preparation should 
be given, and consent only granted on evidence of sin- 
cere desire to set up a “ Christian ’’ home and to join in 
“ Christian ” fellowship. 

QUESTION 5. Of those divorced persons who apply for 
re-marriage in a Methodist church or by a Methodist 
minister, what proportion do you estimate as: 

(a) Members of the Methodist Church? 

(A) Adherents or those having some connection with 
Methodism? 

(c) Members of some other Church? 

(d) Having little or no connection with any Christian 
Church? 

No exact statistical record could be asked for since 
there was no regulation that asked for such records to be 
kept. The limitations of an “ estimate ” will, therefore, be 
obvious. So far as they go the answers show: — 

(a) that the smallest number applying for re-marriage 
after divorce are communicant members of the 
Methodist Church. This result clearly follows from 
the small number of communicant Methodists who seek 
divorce ; 

(b) that a larger proportion are divorced persons 
having some less direct association with the Methodist 
Church ; 

(c) -that some have come from other religious com- 
munions where the right of re-marriage is contrary to 
the rules of the Church ; 

(d) that a less measurable proportion have had little 
or no connection with any Christian Church. 

The answers, however, make clear: — 

(i) that there has been recently a steep decline in the 
number of such applications, 

(ii) that many have been refused, either on the 
grounds of the minister’s conscientious objection to 
offering the right of re-marriage to a “ guilty ” partner, 
or because of the absence of evidence of any genuine 
penitence for the past, or lack of Christian intention. 

V. Evidence as to the work of the Methodist Church in 
preparaticn for marriage and g^ddance after marriage 
among its own people. 

TTie Methodist Church seeks to uphold the Christian 
standard in preparation for marriage amongst its own 
people in the following ways : — 

(i) In encouraging parents to give necessary instruc- 
tion to their diildren in respect both of sex and 
marriage, appropriate to the stages of their growth and 
development to adult life. 



VI Summary of conclusions which we desire to submit 
to the Commission 

(i) In the light of our experience, we deem it proven 
that the extent of marital breakdown is due: — 

(a) to inadequate preparation for marriage, amongst 
other causes to ignorance of the physical facts of life 
on which marriage depends, and of the muCua! adjust- 
ments of the sex relajtionships proper to marriage ; 

(b) to lack of knowledge of the purposes which 
marriage should fulfil in the life of those who contract 
it and in the life of the community, namely, fellowship 
and parenthood in the first, and the stability of h^e 
life and the nurture of children in the second. The 
achievement of these depends on mental, moral and 
spiritual qualities ; 

(c) to failure to recognise the binding character of 
the marriage relationship if it is to fulfil its essential 
purposes, a failure due in a great mass of instances to 
the absence of a religious faith by which to sustain the 
relationship. 



(ii) It follows from this : — 

(«) that the divorce laws, in so far as they provide 
escape from unhappy marriages for definite causes, do 
but alleviate the symptoms of a social evil, but do 
nothing to cure it ; 

(6) that, on the contrary, they tend to weaken the 
sense of -±e binding character of the marriage contract 
as a life-long union, necessary for the stability of the 
communky, and the well-being of children. Failure in 
the marriage relationship ten^ to exercise a corrosive 
influence on the rest of society. Marital infidelity 
weakens the basis of confidence in other relationships ; 



(c) that the remedy lies further back, in better pre- 
paration for marriage, in inculcation of a high standard 
of marriage, and the purposes it should serve, and in 
the provision of ministries of reconciliation to which 
resort may swiftly be made when marital discord 
threatens. Whatever it does in regard to the law of 
divorce, the State should bend more of its energies 
in this remedial direction. We call attention again 
to the Report of -the Denning Committee on this 
subject with which substantially we agreed, and we 
sustain the recommendation that the work of voluntary 
bodies, such as the National Marriage Guidance Council, 
without invalidating the voluntary principle, should re- 
ceive more support from public funds in the national 
interest. We believe also that such ministries of recon- 
ciliation, akin to those offered in the lower courts by 
Probation Officers, should obtain also in the High Court, 
where divorce cases are tried ; 



(d) that whatever statutory or voluntary agencies are 
used, both for preparation for marriage and in the 
offering of reconciliatory ministries where marital dis- 
cord threatens breakdown, there should be clear recog- 
nition that stable marriage rests on a spiritual founda- 
tion, a dominaot conception of the ultimate purpose of 
life, out of which spring loyalty, trust, comradeship, 
mutual understanding and forbearance. If it is the 
Church’s function to declare this, the law of the land 
which the State enacts and upholds should not funda- 
menlally conflict with it, but should rather sustain a 
view of marriage consonaut with it, We believe this to 
be the more urgent in the face of secular forces at work 
which threaten the foundations of stable marriage and, 
making marriage solely a matter of individual concern, 
ignore or minimise the significance of family life to the 
community as a whole ; 



(ii) Through its Youth Department, particularly in 
youth clubs, youth fellowships and senior Sunday 
school classes. 

(iii) Through its Christian Citizenship Department in 
addresses to men and women, and particularly in its 
Christian Citizenship Conferences for both ministers and 
iaymMi. Those for laymen invariably include a con- 
siderable proportion of young people of both sexes. 

(iv) Through its Women’s Fellowship, by remedial 
and teaching work — care of unmarried mothers, and 
moral welfare work. 

(v) The growth of a new movement for the establish- 
ment of young wives’ fellowships. 



(e) we add that the Methodist Church of Great 
Britain is a constituent member of the British Council 
of Churches, and was party to the discussions which 
produced -the Council’s statement on “ Home and Family 
Life" and of the ensuing campaign to promote the 
holding of “ Home and Family Weeks ’’ throughout the 
country. We therefore sustain ithe positions set forth in 
that statement as well as those in our own official 
statements. 

(Signed on behcdf of the Department of Christian 
Citizenship and of the General Purposes Committee, 
Methodist Church of Great Britain.) 

(Received 21st December, 1951.) 
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PAPER No. 7 

LETTER FROM THE GENERAL SECRETARY OF THE FREE CHURCH 
FEDERAL COUNCIL 



I beg to siibinit the enclosed docu'ment to the Royal 
Commission on Marriage and Divorce on behalf of the 
Free Church Federal Council, which has been in con- 
sultation with specially appointed representatives of the 
Free Church denominations of England and Wales on this 
matter. On their behalf, the document deals with the 
five specific questions on the legal aspect of the existing 
law to which the Commission desires answers from the 
Free Churches. 

You will notice that it is identical with section III of 
the memorandum submitted by the Rev. E. C. Urwin, 
M.A., B.D., on behalf of the Methodist Church. I am 

{The memorandum submitted by the Free Church Federal Ct 
of the memorandum submitted on behalf of the Methodist Chiu 



authorised to say, however, by these specially aippointeu 
representatives of the Free Church denominations, that 
they were taken into the fullest consultation in its pre- 
paration and that it does represent substantially their 
united judgment. 

I call attention, however, to the fact that the Baptist 
Union, like the Methodist Church, and without prejudice 
to the enclosed document, is submitting a memorandum 
of its own. 

Not only the Rev. E. C. Urwin, but representatives of 
other Free Churches wiill be prepared lo speak to this 
document if required by the Co-mmission. 
ncil has not been reproduced as it is identical with section III 
h and printed above as Paper No. 6.) 

(Dated 3rd January, 1952.) 



PAPER No. 8 

MEMORANDUM SUBMITTED ON BEHALF OF THE BAPTIST UNION OF 



GREAT BRITAIN 

Preamble 

1. It is understood that the Baptist Union of Scotland 
is submitting a separate memorandum. Accordingly the 
views herein set forth should please be taken as being 
expressed on behalf of the Baptist churches in England 
and Wales and affiliated to this Unio^n. They comprise 
2,110 churches, with a recorded imembership of 255,181, 
and with 300,000 Sunday school scholars. 

2. It is noted with satisfaction that the terms of reference 
include the words “ having in mind the need to promote 
and maintain healthy and .happy married life and to safe- 
guard the interests and well-being of children It will 
be common ground that marriage is pre-eminently 
important in any human society, involving the two people 
concerned, their children, their parents, their kindred and 
indeed the whole community. We feel that the religious 
aspect of marriage is in many respects closely allied to 
the legal. Our reading of history in this regard is that 
rules of matrimonial conduct call for spiritual sanction, 
the support of the moral sense rather than self-interest, 
and the binding force of civil law. Ethical and legal issues 
are interlocked. 

3. Baptists prize highly the sanctity of marriage and 
regard it as the life-long union .between one man and one 
woman, to the exclusion of all others, and consider it to 
be a matter of urgent public importance that the sanctity 
of marriage should be taught and maintained. To this 
end we would stress the desirability of adequate prepara- 
tion for marriage, avoidance of hasty marriage, and of the 
provision of marriage guidance for those in need of it 

4. Our representatives are prepared to attend a meeting 
or meetings of the Commission and give oral evidence if 
called upon. 

QUESTION (a). What, if any, changes should be made 
in the laws of England concerning divorce and other 
matrimonial causes? 

5. The present Law, as we understand it, provides only 
for the dissolution of marriage, the separation of the 
spouses, and for the maintenance of wife and children. 
In addition to the removal of social and economic 
obstacles which hinder family life, we should be glad to 
see changes in the law in so far as such changes are 
practicable in the following respects; — 

(a) The provision of a remedial service to those %vho 

are in trouble as regards their marriage. 

(i) The provision of educational and medical facili- 
ties for those about to be married. 

(c) The provision of adequate housing. 

The foregoing are dealt with more fully under question (d). 

6. The institution of marriage itself needs to be 
strengthened, whereas modern facilities for divorce often 
have the opposite effect. We respectfully support the view 
expressed in the Final Report of the Committee on Pro- 
cedure in Matrimonial Causes (Cmd. 7024) (hereafter 
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AND IRELAND 

referred to as " The Denning Committee Report ”), 
page 33, first paragraph, wherein it is stated that “The 
form of marriage in Register Offices should be_ revised 
so as to emphasise the solemnity of the occasion and 
clearly to express the fundamental principle that marriage 
is the personal union, for better or for worse, of one mun 
with one woman, exclusive of all others on either sUlc 
so long as both shall live". We submit that the law 
should require that at some date before the date of the 
marriage both parties should sign a declaration that they 
fully understand this fundamental principle. 

7. Our information is that a frequent cause of divorce 
is that both parties entered into marriage in great haste 
and under emotional influences whicli do not last. 
Marriages of this kind could in our opinion be discouraged 
by amendment of the law relating to special licences. Wc 
should be glad if it could be provided by law that only 
in very exceptional circumstances should there be less than 
twenty-one days’ notice, with the .provision that membci'K 
of the armed forces and others absent from home may 
give general notice in writing, by post, of intention lo 
marry a named person, followed by less than twenty-one 
days’ notice of the exact date of the intended marriage to 
that person, but so that at least three weeks elapse between 
the notice of general intention and the marriage ceremony. 

8. We are also impressed by the unhappiness caused by 
marriage of persons of immature age. We are of opinion 
that the minimum age should be eighteen. On this basis it 
may be necessary for provision to be made to protect the 
status and rights of children bora to persons below that 
age. 

9. Any further extension of grounds for divorce would 
be viewed by Baptists with great disfavour. 

QUESTION (b). What, if any, changes should be made 
in the powers of courts of inferior jurisdiction In 
matters ejecting relations between husband and wife? 

10. It is our view that, under the present system, juris- 
diction in divorce shall remain limited to the High Court 
of Justice. 

11. With regard to courts of inferior jurisdiction, it ii» 
felt that matters relating to maintenance and separation 
not involving criminal charges should be removed from the 
ordinary atmosphere of what are still regarded by many 
as “police” courts, and placed under specially consti- 
tuted matrimonial courts. 

12. The first duty of matrimonial courts would be lo 
secure reconciliation between the parties whenever pos- 
sible. No case should be dealt with in court until all 
reasonable efforts at reconciliation have broken down. 

13. If reconciliation is to succeed, it must be attempted 
long before proceedings are begun. Therefore, the present 
work of the court missionary or probation officer should 
be encouraged and developed, in conjunction with the 
marriage welfare service referred to under question (d). 

A 3 
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QUESTION (c). What, if any, changes should be made 
in the law relating to the property rights of husband 
and wife either during marriage or after its terminO' 
tion otherwise than by death'} 

14. In our view certain present anomalies in the law 
should be examined with a view to the equalising of legal 
responsibility between the two spouses. 

15. Disputes as to property between husband and wife, 
both during marriage and after divorce, should be cap- 
able of being dealt with under procedure similar to that 
laid down in the Married Women’s Property Act. 1882. 
Section 17. 

QUESTION (d). What, if any, changes should be made 
in the administration of the law relating to any ot 
the above subjects'} 

16. We beg leave to refer to the Denning Committee 
Report. The remarks contained therein concerning re- 
conciliation have our respectful and most hearty com- 
mendation, and it is our earnest desire that the conclu- 
sions and recommendations therein set out with reference 
to a marriage welfare service shall be put into operation 
with the least possible delay. We would likewise desire 
to give general support to the views expressed in the 
memorandum submitted to the Commission on behalf of 
the National Marriage Guidance Council. 

17. As stated in paragraph 12, we take the view that no 
case should be dealt with in court until all reasonable 
efforts at reconciliation have broken down. Even after 
divorce proceedings are started endeavours for reconcilia- 
tion should continue. To this end the parties should be 
encouraged to resort voluntarily to the marriage welfare 
service ; if that fails both .parties should be required to 
attend before a suitably constituted tribunal and make a 
further attempt at reconciliation. If that fads, the tribunal 
should present a report to the court. 

18. It is our view that the true ideals and knowledge 
concerning marriage, parenthood and family should be 
implanted in the minds of children and young people as 
they grow up. It is appreciated that this aspect may be 
outside the terms of reference of the Commission, but we 



feel that the members of the Commission will undoubtedly 
have come to the conclusion that healthy and happy 
married life can best be promoted by the development of 
right ideas before marriage. In this matter also we respect, 
fully support the opinions expressed in the Denning Com- 
mittee Report. 

19. We should desire that the law as to condonation and 
collusion should not hamper attemipts at reconciliation, 
whether on the part of the parties or their advisers. 

20. On the subject of bigamy, we support the view 
that marriage and divorce should be registered at Somerset 
House and endorsed on the entry relating to birth, and 
that every marriage should require the production of birth 
certificates suitably certified by the Registrar General. 

21. The provision of good housing, of separate homes 
for each family, is often essential if marriage is to have 
successful continuance. If possible it should be made 
incumbent on housing authorities to provide suitable living 
accommodation for married couples and their families 
where the marriage is likely to break down unless such 
accommodation is forthcoming. At the present time hous- 
ing authorities are under obligation to house people dis- 
possessed by court order, and it is to be desired that 
local authorities shall be under the like obligation, with 
adequate legal safeguards, when an order to that effect 
is made by a matrimonial court. This should also apply 
in the case of a married woman and her family who need 
to have living accommodation separate from the husband 
by reason of his cruelty, dnmkenness or other sufficient 
cause. 

QUESTION (e). What, if any, changes should be made 
in the law prohibiting marriage with certain relations 
by kindred or affinity? 

22. In our opinion it is necessary, for the preservation 
of happy family relationships, that there shall be a con- 
tinuance of the bar on a man marrying his divorced wife’s 
sister, or a woman marrying her divorced husband’s 
brother, during the lifetime of the other party to the 
divorce. 

{Dated Sih January, 1952.] 



EXAMINATION OF WITNESS 

{The Rev. E. C. Urwin, M.A., B.D., representing the Methodist Church of Great Britain, the Free Church Federal 
Council, the Baptist Union of Great Britain & Ireland; called and examined.) 



580. (Chairman): Mr. Urwin, you are, I think, the 
General Secretary of the Methodist Church of Great 
Britain, is that right? — {Mr. Urwin) : Not entirely — of a 
department of the Methodist Church ; it is the Depart- 
ment of Christian Citizenship. 

581. I see. We have here three memoranda, the first 
one submitted on behalf of the Methodist Church of 
Great Britain, for whom you are authorised to speak, I 
understand? — es. 

582. Secondly, one submitted by the Free Church 
Federal Council, which, after a short introduction, re- 
peats part of what is contained in the Methodist Church’s 
evidence ; and thirdly — ^and I understand you are not 
speaking for this body — a memorandum submitted by the 
Baptist Union of Great Britain and Ireland? — My Lord, 
I understand I am charged to speak on behalf of the 
Baptist denomination as well. 

583. I was not clear about that. I knew they did not 
want to appear separately, but you are authorised to speak 
for them? — Yes. 

584. I have comparatively few questions to ask you, 
hut it might be well to turn to the Methodist Church 
memorandum first, You state there that the memoran- 
dum has been approved by the Executive of the depart- 
ment entrusted by the Conference of the Methodist Church 
with responsibility in regard to the Methodist attitude 
to marriage and divorce, and it is pointed out: — 

“There have been consultations in its preparation: — 
(«) with Methodist lawyers ; 

(fc) with representatives of other Free Churches 
through the Free Church Federal Council ; 

(c) with a consultative group convened by the Brit- 
ish Council of Churches, including representatives 
of the Church of England and the Marriage Guidance 
Council, as well as the Free Churches.” 



Then you state the membership of the Methodist Church; 
you then set out the Christian view of marriage and the 
family — ^I have no questions to ask about that, but make 
one quotation from it: — 

“ . . . the Methodist Church explicitly sustains the 
ideal of marriage as ‘the life-long union of one man 
with one woman ’, maintained in complete chastity out- 
side marriage and by entire fidelity within it, for the 
two purposes of mutual fellowship and parenthood." 
but you go on to point out: — 

“ In regard to the civil law of marriage, the Methodist 
Church also recognises that it does not follow ‘that 
the law of the State will, everywhere and in all respects, 
agree with and express the mind of the Church’, since 
‘ the State must legislate for all its citizens, regardless 
of the presence or absence of religious belief and prac- 
tice 

These are two quotations from your memorandum, but 
I do not wish to take up time by taking you through 
all the matters which are recorded tliere. Now I want to 
turn to your answers to the five questions which were 
generally circulated to the public by the Commission. 
Your answers to these questions are identical with the 
answers of the Free Church Federal Council? — ^That is 
right, my Lord. 

585. The first question was : “ What, if any, changes 
should be made, (i) in the law of England, (ii) in the law 
of Scotland, concerning divorce and other matrimonial 
causes? ” I do not think you have gone into the law of 
Scotland specifically in this memorandum? — ^No. 

586. Again, I shall. not take you through all the views 
expressed, but you say this about the operation of the 
Matrimonial Causes Act, 1937: — 

‘‘ That its operation for the causes named, on the 
evidence of the divorce courts and the experience of 
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marriage guidance councillors, has brought to light a 
very great deal of marital unhappiness and the fact 
of many unsatisfactory marriages, hitherto concealed.” 
That, I suppose, on the whole you regard as a good thing, 
do you not? — Certainly, in so far as it has brought a 
state of affairs .to light that has been hidden from the 
public mind in general. 

587. Then you go on: — 

“That nevertheless, the greater facility for divorce 
for the causes named has tended to weaken the binding 
character of the marriage bond in the public mind, thus 
lessening the stability of many marriages and prompt- 
ing the seeking of dissolution instead of looking for a 
way of surmounting the difficulties encountered.” 

That expresses the views of your Church, but do you 
wish to add anything to it?— I want to stress the fact 
that the judgment is sustained iby the experience of many 
of our people, particularly those who work as marriage 
guidance councillors, and others who form part of the 
general public. It is our very strong feeling in the light 
of all the experience that they have, that there has been 
a greater tendency to look for a way of escape^ from_ a 
marriage bond rather than to overcome the difficulties 
that have been encountered in marriage. That judgment 
is sustained by a very considerable amount of evidence. 

588. Then we come to the suggestion which you make 
in sub-paragraph (iii) of this answer, and you may remem- 
ber that I felt rather puzzled as to exactly what you 
meant and asked the Secretary to write and ask for_ it 
to be further elucidated. May 1 read it, first as it origin- 
ally stood, so as to make the matter clear in case it has 
been circulated in its original form. It says: — 

“ That divorce should be granted only for the grounds 
of repeated adultery, desertion, cruelty, bestiality, and 
incurable insanity, now set forth in the Matrimonial 
Causes Act, 1937, and when it has been shown that the 
marriage has broken down beyond the power of restora- 
tion.” 

1 made two enquiries, first, I asked whether you wished 
the law to be altered so that one act of adultery should 
not be enough but that repeated .acts of adultery would 
have to be proved, and if so, 1 asked you to give some 
idea how many times adultery must be committed ; and, 
secondly, I asked whether the words beginning “ and 
when ” were an additional requirement, in the case of the 
grounds mentioned, or were intended to be a separate 
ground for divorce. Now I will read your reply; you 
say: — 

“ I have today submitted your query to the Executive 
of this Department, and in reply I am to state: — 

(i) the word repealed should not have appe^ed 
before the word adultery in the clause in question, 
and we respectfully ask leave of the Commission to 
withdraw the word repeated, and so amend our 
memorandum.” 

You understand, of course, that my letter was not in the 
nature of criticism. I merely wanted to understand just 
what the suggestion was?— Yes. 

589. Then you go on to explain when you judge a 
marriage to have broken down; — 

“ We judge a marriage to have broken down beyond 
the power of restoration when every available human 
' means of reconciliation has been tried and failed. We 
stress, however, our urgent recommendation that further 
machinery of reconciliation should be set up in connec- 
tion with the Divorce Courts, to which recourse must 
be had before a divorce suit is heard.” 

I am very glad to have that letter, but it does not quite 
clear up my second enquiry, so may I repeat it to make 
it plain: when you say “and when it has been shown 
that the marriage has broken down beyond the power 
of restoration”, do you mean that, in addition to adultery 
! or cruelty or something of that kind being proved, this 
' further fact must be proved, or do you mean that the 
^ fact that a marriage has broken down beyond the power 
of restoration, should itself be a separate ground for 
divorce although there has been no matrimonial offence? 

. —No, we do not mean the second. What we do mean 
I is that in the trial of matrimonial offences, machinery of 
reconciliation should have been tested before the suit 
16367 



comes before the Divorce Court, so that there is clear 
indication that every human means of bringing the two 
parties together has been tried. May 1 indicate, my Lord, 
just at that point, why my further reflection on your 
enquiry led me to think it was necessary to say that? 
(Chairman): Yes. — (Mr. Urwin): Because I realised that 
there was in our statement, which was taken from our 
statement on divorce, rather a rhetorical, and perhaps 
homiletic flavour, that was not easy to reduce to legal 
terms, and I am not sure that we have succeeded in doing 
that, except in so far as I have indicated now, namely, 
that it involves recourse to some machinery of recon- 
ciliation not at present existing. 



590. In other words, you are not seeking to add a new 
ground for divorce? — No. 



591. But to make this condition, to suggest that this 
state of affairs should exist before any divorce is granted 
on any ground, is that right? — ^Yes. (Chairman): I assure 
you that, except for that one point on which I raised a 
query, I found all the memoranda to which I have re- 
ferred very clear indeed. 

592. Then our second question was: “What, if any, 
changes should be made in the powers of courts of in- 
ferior jurisdiction in matters affecting relations between 
husband and wife (i) in England or (ii) in Scotland? ” 
Of course, as you know, those questions were not sent 
only to your one body, but to the whole community?— 
Yes, we understood that. 

593. You say that you desire to emphasise the need 
for more effective and continued machinery of recon- 
ciliation before recourse is made to separation or the 
need for maintenance orders arises. — Do you desire any 
amplification of that? 

594. At any stage I would be glad if you would amplify 
so far as you wish. — I would like to say that we have a 
very great regard for the work of probation officers in 
matrimonial cases in the lower courts, but our experience 
is that they are rather overworked. They have not only 
matrimonid cases to deal with but also the cases of delin- 
quent children. While there is reason for taking the two 
types of case together in some degree, I do not think, 
from the knowledge that I have of the probation service, 
that there are enough of them to meet the demands. 1 
could give a personal reason for saying that, but it is a 
general testimony so far as my contact with the probation 
service is concerned. 



595. I think the Commission would like to hear your 
personal reason, if you care to give it. — The personal 
reason was this, that I have a daughter, who was a pro- 
bation officer in the Black Country and broke down under 
the stress of it. In that case it was largely shortage of 
staff, and the area over which she had to work as a 
single member. 

596. Yes. Now I come to the next answer to this 
question. You say: — 

“ If, however, the question is whether extended powers 
should be given to courts of inferior jurisdiction to 
deal with matrimonial cases where divorce is sought, 
our answer is as follows: — 

That our judgment would be against this, even m the 
case of uncontested suits, on the grounds (a) that it 
would lower the status of marriage, (i*). “at it wotUd 
tend to confuse what is now clear and distinct, the dis- 
tinction between divorce and legal separation, (cj that 
it would tend to make resort to divorce suits »sier, 
and (d) 'that it is doubtful whether courts of infeaior 
jurisdiction are adequate for the purpose. 

Would you like to add anything by way of illustration 
of that, or are you content with that statement as it 
stands?— I hope that what we meant by lowenng the 
status of marriage is clear. At the pr^ent time, if it is 
a question of dissolution of the marriage it is ^a^ren to 
the^High Court. We- think that the matter is of sufficient 
public concern for it to be maintained at that level. 

597. Yes, of course, I did not for a moment tWnk ttat 
vou were casting any reflection upon the courts other than 
the High Court, but you think dissolution is such f serious 
matter^that only the highest court should d«l wiffi d?— 
In order to make it perfectly clear that we did 

to cast any reflection whatever on 

ought to say that we have a very great respect for the 

A 4 
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work that is done in the magistrates’ courts with regard to 
matrimonial cases, knowing from personal experience the 
care that magistrates take in cases of that kind. 

598. Then I come to the next question : “ What, if any, 
changes should be made in the law relating to the proper^ 
rights of husband and wife, {i) in England, (ip in Scotland, 
either during marriage or after its termination otherwise 
than by death? ” To which you reply ; — 

“ As we understand it, this refers to property rights 
in the furniture of the home, and (a) whether the wife 
has a right to the possession of what she contributed 
to the furniture when the home was set up, or added 
to during the marriage out of any independent income 
of her own, and [b) how division of property should 
be made in the event of dissolution of the marriage in 
the Divorce Court.” 
and in regard to that, you state: — 

“ In our judgment, the existing law is for the most 
part adequate to deal with such matters in this connec- 
tion as are capable of legal enactment.” 

What had you in mind when you said “ as are capable of 
legal enactment”?— The difficulty is, as I understand it, 
to prove who was the owner of some item of property, 
the furniture and so forth, and if you are without proof, 
you cannot make any legal enactment in regard to it. 
In any case, it is rather a question of equity in the 
distribution of the property, which has been held by 
the parties jointly or as a family concern. 

599. Then you go on to make, 1 think, what is really 
one exception to your reply: — 

“ We consider that during the present housing 
shortage, a husband whether he is the innocent or guilty 
party should not (as he may at present) be able to obtain 
an order for possession of the matrimonial home against 
the wife if she is residing there with a child or children 
of the marriage, and the premises are premises which 
would be within the Rent Restriction Acts.” 

You were thinking there no doubt of the case — it is the 
usual case — where the house or the fiat is in the husband’s 
name? — ^Yes. 

600. If it is in the husband’s name, at the moment he 
is liable for the rent and to do the repairs, if there are 
any repairs to be done by the tenant. Supposing the 
tenancy or right to reside were transferred to the wife, 
who then, in the view of your body, should be responsible 
for the rent and the repairs, and what would be the position 
of the landlord — or had you not thought that out? — I do 
not think we have thought that out, because we assumed 
that the husband would remain in possession of the 
tenancy, so to speak. At what point is the tenancy trans- 
ferred from husband to wife, in the terms of your question? 

601. I understand what you mean now, you do not 
mean any transfer of the tenancy, but merely that he is 
not to be allowed to get an order for possession? — Yes, 
that is it. 

602. That makes it quite clear. — Could I offer one 
observation on that question and our answer to it? 
{Chairman): Yes. (Mr. Urwin): I have been personally 
a little uneasy that we may have dealt with it in a 
somewhat cavalier fashion, and I did want to say that 
we were sensitive to the problems of the management of 
finance in regard to a home, and the difficulties that occur 
when maintenance orders cannot be obtained and wives 
are financially embarrassed thereby, and, vice versa, to the 
husband’s responsibility when his wife is thriffless or 
profligate and runs into debt. We have enough experience 
of marriage breakdown to know that inadequate financial 
arrangements between husband and wife are a very 
frequent source of trouble. I myself often wish that there 
were a law which made it incumbent on a man to let his 
wife know what his income was. because it is at that 
point that often inequities emerge, which threaten the 
stability of the home. I would like the Commission to 
know, my Lord, that we were sensitive to that kind of 
difficulty. I am not so sure that we could see how any 
law is going to affect that particular problem. 

603. I think the Commission may have suggestions on 
these lines from many bodies and individuals, because the 
difficult question which we shall have to solve is, how far 
the law should thrust itself into the intimate relation- 
ships between husband and wife, such as how much 
housekeeping money she is to get, and what the husband’s 
income is, and what he draws from his business, and so 



on. It is a question which we shall have to consider very 
carefully on both sides.— Might I add that, when we are 
giving teacffing about marriage, that question is one of 
the things on which we lay a good deal of stress, the 
emergence of the right relationship in regard to it, but 
I think it is more a matter for that kind of approach than 
a legal enactment. 

604. Yes, if it is done voluntarily, no doubt, it is a 
very excellent thing. You see, we have got to consider 
changes in the law, and we have not, of course, formed 
any conclusion on any matter, but that is one of the 
things we have to consider. The next question is : “ What, 
if any, changes should be made in the administration of 
the law relating to any of the above subjects? ” The first 
three of your answers to that, I am afraid, are rather 
outside our terms of reference, because we are asked to 
consider changes in the law relating to divorce and other 
matrimonial causes. However, they are matters which, of 
course, we shall bear in mind, and we shall make up 
our minds how far we can deal with them. First of all, 
you say there ought to be a clear statement of what 
marriage is intended in law to be, given to those giving 
notice of intention to marry at the time of their so doing, 
Secondly, you think we should consider the question of 
raising the age at which marriage is possible from sixteen 
to eighteen. Thirdly, you think that marriage by licence 
gives too great an opportunity for hasty marriage, and 
you suggest certain alterations in the law. We note these 
suggestions, but for myself I will not ask any questions 
about them. Then you have two other suggestions which 
are perfectly clear and clearly within our terms of refer- 
ence, but I have no questions to ask upon tlicim. 

Then I come to the last question ; “ What, if any, 
changes should be made in the law prohibiting marriage 
with certain relations by kindred or affinity? ” To that 
you reply: — 

“We understand that the proposal has been made 
to raise the question of a divorced husband marrying 
the sister of his divorced wife in the lifetime of the 
latter, on the partial analogy of the existing legal right 
to marry his deceased wife’s sister. Our judgment 
would be against this on the ground that while a case 
could be made out for it if the interests of children are 
involved, the legalising of such a union could easily 
operate as a pre-disposing cause of disruption of the 
first marriage.” 

and. you see no reason for further changes in the pro- 
hibited degrees as set out in the Marriage Act of 1949. 

I wanted just to ask you two questions on that. Would 
it alter the view of your body if there were children? 
It was pointed out in favour of Lord Mancroft’s Bill that, 
if the wife has been divorced by the husband, the sister 
is quite often the person who comes into the house and 
takes charge of the children, 'and that may lead to the 
belief that, under certain circumstances, marriage wilh 
the divorced wife’s sister might be a good idea? What 
do you say to that? — I understood that that was the case 
for the suggestion, but 1 think that the condition we have 
drawn attention to is likely to operate before that comes 
into play. I mean that, with the knowledge that the 
brother or sister of the divorced spouse can be married, 
there is then a presupposition that it is possible, and the 
peril lies there, and operates before the actual circum- 
stance of divorce. 

605. Would it meet your objection, or not, if the pro- 
viso to the suggested Act were enforced, that is to say, 
if it is the sister who has broken up the marriage, and if 
the husband is divorced by the wife for adultery with 
the sister, he should not in those circumstances be allowed 
to marry the sister? — ^That would make a very great deal 
of difference to our objection, because that touches the 
real point at issue, so far as we are concerned. 

606. But even with that proviso would you be for it 
or against it, or is that too difficult a question to answer? 
— I think we should say we would be hesitant. 

607. So much for the questions that we have sent out 
generally, and your answers to them. The rest of the 
memorandum from the Methodist Church is very inter- 
esting and very helpful, but it so happens that I per- 
sonally have no questions to ask upon it — others may. 
The memorandum from the Free Church Federal Council, 
of course, I have covered by my questions and your 
answers to our five queries. Now if I may just turn to 
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the Baptist Union’s memorandum ; I could not see that 
there was very much difEerence on fundamental matters 
between it and your own?— No, there is not. 

608. I think there is only one point I want to ask you 
upon ; in paragraph 1 1 there is this suggestion : — 

“ With regard to courts of inferior jurisdiction, it is 
felt that matters relating to maintenance and separation 
not involving criminal charges should be removed from 
the ordinary atmosphere of what are still regarded by 
many as ‘police’ courts, and placed under specially 
constituted matrimonial courts.” 
i wonder if you could tell me just what sort of a court 
the Baptist Union had in mind? Who is to preside over 
it. and who is to sit on it, and are they to be permanent 
officials and to have any legal, training? — ^As I understood 
it, it would be a court of magistrates, but specially 
appointed for that particular purpose, so that you could 
avoid the term “ police court ”. 

609. I wondered whether the idea was to have some 
entirely novel kind of court? — No. 

610. I see. Then there is one other thing, in para- 
graphs 14 and 15: — 

“ In our view certain present anomalies in the law 
should be examined with a view to the equalising of 
legal responsibility between the two spouses. 

Disputes as to property between husband and wife, 
both during marriage and after divorce, should be 
capable of being dealt with under procedure similar to 
that laid down in the Married Women’s Property Act, 
1882, Section 17.” 

I did not quite follow what were the steps that should 
be taken with a view to equalising the legal responsibility. 
Could you explain that, because so much has been done 
of recent years to equalise the legal responsibility between 
husband and wife?— The one case I know, in which there 
is a consideration of that kind, is where a wealthy man 
is responsible for an indigent wife, but a wealthy wife 
is not responsible for an indigent husband. 

611. And is it the view of the Baptist Union that a 
wealthy wife should be compelled to support an indigent 
husband? — ^Yes, 

612. {Mrs. Jones-Robert.^): I should like a little more 
information on your suggestion about reconciliation. There 
are two or three passages in the memoranda from which 
it would appear that you envisage .this machinery being 
compulsory. I will just read out two or three sentences. 
In the memoranda by the Methodist Church and the Free 
Church Federal Council you speak of “the reconciliation 
officers to whom the parties must report” and you say 
“ only upon his certificate . . . should the petition be 
issued”. Then, again, in the Baptist Union memorandum 
you say tliat no case should come before the court until 
reconciliation efforts have broken down. That presup- 
poses that you think that parties seeking divorce are to 
some extent acting irresponsibly? — do not think that 
presupposition is there. I should have queried that ; it is 
not in our minds, so far as I am aware, that they are 
acting irresponsibly, but I think it does imply that they 
are looking in the direction of dissolution without it neces- 
sarily being clear that they have tried every possible means 
of reconciliation. 

613. You would, agree, I am quite sure, that, in a 
number of cases at any rate, responsible peo.ple some- 
times have to resort to the Divorce Court?— Yes. I would 
agree that. 

614. And you would agree that, in those cases, this 
might be resented as an obstacle to what they would regard 
as a legal remedy? — Yes, but may I amplify a little there 
as to our concern with regard to reconciliation? In the 
first place, it is a concern that there should be machinery 
for reconciliation, prior to the divorce petition being 
brought, so that it is at any rate there for the parties 
to use. I win quite frankly admit that we have not taken 
quite sufficient notice of the objection to compulsory re- 
course to such machinery, and, so far as we are con- 
cerned, w'hat we should most desire is the provision of 
machinery for reconciliation, with the recommendation 
that the parties should have recourse to it in order to 
convince the court that they had tried as far as they 
possibly could. 



615. That was really the aspect of it which troubled 
me, that it appeared as if parties could not come to court 
to seek what they might regard as justice without going 
through this preliminary investigation. Furthermore, it 
would appear from your memorandum that whether a 
divorce petition went forward or not would depend on a 
welfare officer, and not on a judicially trained officer? — 

I think wc have also said that the reconciliation officers 
should be specially trained. 

616. Yes, but even so I do not think you specified legal 
training, did you? — We meant that. 

617. You would have more in mind social training? — 
Yes. but it is the kind of training which is given to a 
pro'hation officer, carried to a very much higher degree. 

618. J appreciate that.— And it would require people of 
very great sensibility and sensitiveness. 

619. The Baptist Union even goes so far as to say that 
the parties must appear before a tribunal — you would 
agree that pushes the idea even further? — ^That is the 
Baptist judgment. It is sharper than the judgment which 
was sustained either by the Methodist Church or by the 
Free Church Federal Council. That is one of the points at 
which their judgment goes further than the rest of us. 

620. You would no doubt be aware that there is some- 
thing in the nature of compulsory reconciliation machinery 
in certain countries on the Continent — might name France 
and Germany and, I believe, Holland, It has been found 
that the reconciliation procedure is quite perfunctory in 
some cases, something that is simply just a hoop which 
has to be gone through. I am sure that is the last thing 
you would really desire? — ^That is certainly true, wc 
should not wish it to be perfunctory, but that would 
depend of course upon the people themselves. I think 
what would give us the most assurance is that there was 
the machinery there for the .parties to resort to, and that 
they should be encouraged to resort to it, 

621. That means really that, on second thoughts, you 
might be prepared to modify your recommendation and 
restrict the compulsory nature of it to the provision of 
machinery leaving parties at their will to resort to it? — 
Yes, with the one proviso that they should be encouraged 
to resort to it, because it is that, I think, we feel the 
court ought to be satisfied about, 

622. Yes. Then there is the other point, that you think 
that legal aid and advice should be put into operation as 
far as the magistrates’ courts are concerned. You feel 
that there is a lack there? — ^Yes. 

623. 1 take it that you would agree that in the magis- 
trates’ court, where a defendant appears in person, as he 
frequently does, he is greatly helped by the magistrates, 
or the stipendiary magistrate? — T should certainly say that 
such a personal relationship does often exist, and that it 
might be chilled a little bit by the intervention of a legal 
representative, but the point, I think, is that the defen- 
dant should have the facilities for legal representation if 
he desires it. 

624. Yes, but you would agree that he does not suffer 
by the lack of this to quite the same extent as he would 
in a higher court? — ^No, I agree, but on the other hand, 
there is the disposition to resort to divorce because you 
can 'have legal aid for it. 

625. In the Methodist Church memorandum, you refer 
to certain associations for young wives. I thought that 
sounded very interesting and I wondered what object 
these associations have? Are they, say, for housewifery, 
are they for social purposes, are they for sex hygiene? — 
For young wives they are mostly for helping one another 
to care for children properly, with all that is involved in 
that, both physically, mentally, morally and spiritually and, 
if I may say so, it is an innovation in our church fellow- 
ship and church machinery that I greatly welcome, because 
it gets beyond the grandmother stage. iMost of the 
women’s meetings are meetings of elderly women, but wc 
have now a machinery which is drawing together quite 
spontaneously groups of young mothers to help one 
another, and on occasions groups of young fathers too. 

626. It is really spontaneous? — It is spontaneous. 

627. And the associations do not exist in order to make 
available the advice of trained persons? — Actually they 
do draw on trained resources around them, doctors, nurses 
and psychologists. 
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628. And I am quite sure you find these associations 
of great value?— They are of great value ; they are helping 
in the stabilising process which I think is so necessary. 

629. (Mr. Flecker) : I should like to go back again to 
one of the points just raised with regard to legal aid, 
which you suggest should be extended to courts of 
summary jurisdiction. Various bodies which have sent in 
evidence have pointed out that the country spends a very 
small amount of money on such things as marnage 
guidance, and a very large amount of money on legal 
aid to enable marriages to be dissolved. Your suggestion, 
of course, would increase that discrepancy a little more, 
would it not?— Yes, but not by way of dissolution of 
marriage, but by the alleviation of marital stress through 
separation, which is a lesser evil than divorce. That was 
the whole point of that recommendation. At the moment 
the public money contributed for legal aid is available for 
divorce but is not used at the level where there is still 
the possibility of holding the family together. 

630. You think that in the long run the community 
would be the gainer? — I think so. 

631. {Lady Bragg): Mr. Urwin, with regard to the 
inferior courts, 1 should just like to ask you a little more 
about the machinery of reconciliation. Would you agree 
that when a woman comes, possibly rather angrily, into 
the court to apply for a summons, it is then rather late 
for reconciliation to be attempted? I wondered if you 
had any ideas of how to meet that problem. Should there 
be some way of putting that woman, or the couple, in 
touch with reconciliation machinery earlier?— That is 
exactly the purpose for which marriage guidance councils 
exist. It depends on the degree of publicity which is given 
to the existence of such bodies, and the extent to which 
the public mind is directed to taking cases of marital stress 
very early on to those who give help and guidance. How 
far the angry woman coming to the police court could be 
persuaded to go to such bodies, I am not able to say. 
but I should judge that it does lie within the power of the 
magistrates to suggest to her : “ Go and have a talk with 
the marriage guidance council ”. 

632. But you would agree that that is the first stage, 
although it is rather late ; otherwise the onus is on the 
woman herself to find out?— Quite, but it is also necessary 
that there should be some means which she could find out 
rather more readily. 

633. And you agree that is rather difficult? — Quite ; the 
whole difficulty, as I understand it, in the problem of 
reconciliation is that there is so little effort to overcome 
the trouble or seek guidance about it at an early stage. 
We find, in pastoral ministries, that people hide their 
troubles. 

634. And you agree that the marriage guidance people 
must see the couple together? — ^Yes. 

635. And the husband, in the case I am speaking of, 
has very often disappeared? — Then of course you have 
only got the one side of the case. It is certainly the 
invariable experience of marriage guidance counsellors 
that they are not very happy until they have seen both 
parties ; they ought to see both. 

636. I am only suggesting to you that it is very difficult 
for magistrates to do anything, because the case has really 
gone too far? — ^Yes, but the same is true of marriage 
guidance counsellors ; people come to them too late. 

637. You were speaking of overworked probation 
officers, with which I warmly agree, but it is possible for 
a magistrate to suggest to a probation officer that he should 
refer a case to a marriage guidance council, or for the 
probation officer to do it himself. That is a help? — Yes. 
I know of that co-operation between the two boffies. 

638. You would agree that it helps the strain on the 
probation officers? — Yes. On the other hand, of course, 
it is generally the other way about ; the case goes beyond 
the power of a marriage guidance counsellor to help, and 
it then goes into the police court. 

639. Yes, I agree. Then, on your point about housing, 
would you not agree that when the local authorities are 
the landlords they do in fact transfer the tenancy to the 
wife when she has custody of the children?— Yes. 

640. Because a man is not allowed to live alone in a 
council house? — ^Yes. 



641 Finally, on the Baptist Union memorandum, I am 
a little troubled about the suggestion in paragraph 21 that 
rt should be incumbent on housing authorities to provide 
suitable living accommodation for married couples and 
their families where the marriage is likely to break down 
unless accommodation is forthcoming. May 1 ask, do you 
think that the Baptist Union would want them to have 
priority?— That. I take it, is what they really mean. 

64’’ Would that be fair?— I am not at all sure that 
it is, but that is one of the points which the Baptists wish 
to make. 

643 I think that they would find very considerable 
opposition from the thousands of young couples?— Of 
course ; it would be so easy. I should judge, for people to 
suggest that their marriage was in danger of breaking 
down in order to put in a claim — but I must he fair to 
my Baptist brethren who have put that proposal forward, 

644. That is what I feel, and I feel rather sti-ongly that 
that point should be pnl. — On the other hand, I must 
uphold them ; that is their view. 

645. That is their view, that if your marriage breaks 
down you take high priority for housing?- Yes, or 
thrisatens to break down. 

646. (Mr. Brown) : In section III (d) (1) of the Methodist 
Church memorandum, where you favour the suggestion 
of a “Highway Code for Marriage”, you also call atten- 
tion to the marriage certificate in use in_ France. Could 
you give us information about that certificate, especially 
as to any peculiar advantages that might accrue from its 
introduction in this country? — I am indebted for this 
information to our own departmental solicitor, whom I 
consulted very closely about it, though he was not the 
only legal person I did consult. There is, I understand, 
in France a “ livre de famille ” which is handed to people 
when their marriage contract is made in the civil office. 
On the back of it there are details of the obligations which 
husbands and wives have to one another, and of their 
legal rights, and so forth. That is a suggestion in the 
direction of what we should desire but it goes only part 
of the way. One of the things about which we are wn- 
cerned is that people should be prepared for marriage 
better than they are, and, so far as the State can do that, 
it should be at ‘the time when they give notice of 
marriage ; that would be where a “ Highway Code ” would 
come in, rather than at the time when they actually make 
their marriage contract. In fact, some of us consider 
that it would possibly be in the public interest if notice . 
of betrothal had to be given, that is, notice of engagement 
to marry, and at that time in the official court in which 
the notice was given an indication was given to them of 
what the community as a whole expects of marriage. I 
hope I have made it clear? (Mr. Brown) : YiBS, quite 
clear, thank you. 

647. (Mr. Beloe) : In section II (2) (c) of the Methodist 
Church memorandum, Mr. Urwin, it is said: “Divorce, 
where there are children of the union, should be granted 
only after the gravest consideration of their interests 
There is a view that, when the parents are not gertiting on, 
it is better for the children that the parents should part. 
Would you subscribe to that? — My own judgment, and 
the judgment of others with whom I have discussed it, is 
that it is better on the whole for a child to have a bad 
home than a broken one. 

648. Then would you go so far as to refuse divorce to 
parents who have children? — I think that if there is wrong 
done by one of the matrimonial offences in the Matri- 
monial Causes Act of 1937, then the interests of the 
children may be served by the dissolution of the marriage, 
but on the whole I should still hope that the marriage 
would hold together. 

649. Would you require more evidence that the 
marriage had broken down beyond the power of restora- 
tion where there were children than where there were 
none? — 1 should think that where there were children it 
should be made clearer than ever that the marriage had 
broken down beyond .the power of restoration. 

650. You think that it would be possible to make a dis- 
tinction between childless couples and couples with 
children? — I should think so, because the children ought 
to be holding them together. 

651. That might be difficult for a court? — ^That I agree. 
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652. Especially with an imdefcnciccl petition?— Yes, 1 
agree about that. 

653. When you were talking about reconciliation, did 
you mean 'that, when ther,e was an undefended petition, 
you would still try to gel the parlies to consult a recon- 
ciliation officer?— I should certainly try and get them to do 
so but I have modified to some degree the kind of cora- 
milsion to apply in respect of a reconciliation officer, 
because on renection T feel that at that point compulsion 
would probably hinder ralhcr than help. 

654 Do you feel that there should be somebody who 
rmi.st specially look to the interests of the children in an 
undefended petition? - 1 should certainly ihink th^ is 
desirable always, but whether it should be a special officer 
I am not at the moment jirepared to say. I could conceive 
value in it. 

655. Would you be prepared always to accept the view 
of the parents as to which should have custody of the 
children in an undefended petition?—! do not think 1 
should be willing always to accept anybody s judgment 
about that; I should weigh up the circumstances and 
judge by my view of the quality and characteristics of 
the parents. 

656. You would then feel that it was the diity of the 
court to look into the question of the custody of the 
children in an undefended petition ?— 1 shmdd certainly 
think so, though I think that in an undefended petition 
there is n prima fade case for supposing that the partner 
against whom the suit is brought and who does not defend 
it is le.s.s adequate to look after the children than the 
other one, but this need not necessarily be so. 

657. No. only prima facic'l — Only prima fade. 

658 You say In section HI {d) <2). that “ consideration 
should be given lo the question of raising the age_at \^ch 
marriage is possible from sixteen to eighteen . Have 
you evkionce that where a boy or girl under eighteen 
marries, tlie marriage is more likely to break up ; secondly, 
have you any evidence that the children of such marriages 
are worse looked after?— I have no substantial body of 
evidence, but I have from observation noticed that a 
marriage contracted at sixteen is likely to be a little more 
unstable than the marriages contracted after years of 
discretion have been reached. 

659. Would you say that that was rnore likely in the 
case of a boy than of a girl?— I think that, m the case of 
the girl, motherhood may intervene to stabilise the 
marrfage. Tn the case of the boy the paternal impulse 
is not necessarily as strong as the maternal one, and it 
is more likely to break down with the boy. There is no 
law about it that I can see. 

660. I imagine that in the case of a boy or » girl, ^ 
marriage might well be to legitimise the 

Yes, but the question then arises, is it a good thing for 
a marriage to be compelled in that kind of ^y, and 
there is a very strong body of opinion now, wiffi which 
r ponsomilly have some sympathy, that the 
the function of motherhood by the 8irl herself withou^ 
attempting to cover up the facts by marriage is jjrobably 
a better way of dealing with _ the child ; certainly, an 
unwilling member in the home is a factor that makes for 
dissolution. 

661. (Chairman)-. May 1 ask a question arising out of 
one of your answers to Mr. Beloe. I think one 
readily feel sympathy with the idea that, in 

where a divorce or separation order is to h® made, there 
should be full enquiries into the custody of the children, 
but there is this difficulty that I see, speaking as one who 
as a judge had to deal a lot with the custody of children ; 
so many undefended cases come on, several every day, 
sometimes brought by people of very slender means, and 
the other party has not troubled to put m an answer, it 
in every case you are going tO' enter into an enquiry which 
of the parents, the one bringing the undefended suit or 
the other who does not trouble to defend it, is the better 
suited for the custody, it is going to take a long 
and cost a lot of money, and T wondered wheffier m 
undefended cases the results you would get would be 
commensurate with the cost and J^j®j 
enquiries. I suppose that you would have to surnmon tl^ 
other spouse before the court?—! have 
from that angle. I must frankly say that, as you put the 
question to me, I realise that the strength of 
'■ prima fade enters here. There is a great presupposition 



against the possibility that the party which does not defend 
the suit is more fitted to have the custody of the child, 
but it does not necessarily follow. 

(Chainnim ) : That 1 can quite sec, but one has to think 
of what legislation to recommend. Of course, if both 
parents are willing or anxious to receive the children, 
then the case gets, so far as my experience goes, a very 
careful consideration indeed, but 1 wonder -whether to 
extend that to undefended cases is a practical proposi- 
tion. Wc shall have to consider that. 

662. {Mr. Yuuny)-. 1 was inforcsted in your reply that 
your experience was that legal aid had been used for 
divorce when it would not have been if it had been avail- 
iible for the lower courts. You know that legal aid only 
came into force in November, 1950, eighteen months ago ; 
can you tell me on what evidence you base your state- 
ment?— The testimony of our own solicitors. 

663. They have personal experience of that?- Yes. 

664. The experience in Scotland, where we have legal 
aid ill force for the lower courts, is quite the contrary. 
—I cannot answer for Scotland j I could not presume to 
Jo that. 

665. (Dr. Roherton): May I ask in regard to the refer- 
ence to the value of probation officers in the lower courts, 
would it in your view be an advantage if certain officers 
were allocated for matrimonial disputes only, rather than 
attempting to combine that duty with juvenile delinquency .> 
—I think so, on -the whole, though I can see that there 
is a value in the same officers dealing with matrimonwl 
causes and delinquency, because of the influence of me 
home on the child, but, on the other hand, I think that 
the task of dealing with matrimonial olfenws is so great 
that it docs require a degree of specialisation. 

666. (Mr. Maddochs): Can you conceive of a case 
whore it would be for the benefit of a child to have the 
custody of that child given to a parent who did not want 
if? — I should find it very difficult to dO' so. 

667. (Mr. Lawrence)-. I gather that you thought the 
operation of the J937 Act by bringing to light, and 1 
suppose relieving, u great deal of unhappiness, was a 
good thing?— In so far as it relieved unhappiness. 

668. But the dilemma is this, Is it not, that every exten- 
sion of the grounds for divorce may have its corollary in a 
proportionate weakening of respect for the marriage tie? 
— ^Yes. 

669. If that is the dilemma, would you help me by 
giving me shortly the views of your Church on that 
matter, how it should be resolved, if it is capable of reso- 
lution? — I do not think it is capable of resolution so long 
as it is only treated as a matter of giving greater facilities 
for divorce. I think the weakness of the present situation 
is the lack of preparation for marriage and that if there 
is going to be any remedy for the evil, and greater stabilis- 
ing of marriage, it will be because in the community there 
is a more adequate preparation for marriage and the 
foundations on which marriage rests are made clear right 
from the very beginning. I will frankly say that that 
is one of the matters which has given me personally, and 
those whom I represent, a veiy great deal of concern 
because it has seemed to us, if I may say so with very 
great respect, that the terms of reference of the Commis- 
sion concentrated too much on the law of divorce and 
did not give opportunity for expressing as adequately as 
we should have liked our concern for better preparation 
for marriage. The remedy, in our judgment, lies there. 
There is a wrong approach to marriage which ffie law 
of divorce in itself does not, it seems to us. sufficiently 
try to correct except in so far as the law of divorce 
itself is based upon the presuppositions of marriage 
wbicli we desire to uphold, but they are not sufficiently 
clear to tlie great body of the public. 

670. Does it come to this, the true remedy in your 
view lies not in an alteration or extensicwi of the law of 
divorce but in greater, more thoughtful, education at an 
earlier stage? — ^Yes. 

671 (Mr. Justice Pearce): You expressed a view that 
it was preferable that the parties should go to the magis- 
trates’ court rather than the Divorce Court for the reason 
that many of the magistrates’ court orders had only a 
temporary disruptive effect. Have you any idea from your 
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own figures in how many cases where there are magistrates’ 
orders the parties come together again? — No, I will say 
quite frankly 1 have not. 

672, You have no view at all of the rough proportion? 
--No, 1 have not, 

673. 1 understand you represent both those who think 
there should be compulsory reconciliation and those who 
think there should not be compulsory reconciliation. That 
perhaps leaves you some liberty in answering this ques- 
tion, I quite follow the objections put forward about a 
reconciliation tribunal, which has been found not to be 
satisfactory in various countries. Would the same objec- 
tions apply, do you think, if before anyone started divorce 
proceedings he or she hud to discuss the possibility of 
reconciliation, or discuss the implications of going to the 
Divorce Court, with some trained probation olTiccr?— 
That is the kind of reconciliation officer and the kind 
of reconciliation machinery that we should most_ desire. 

It would have to he a very personal one. If it were 
formal the objection that there is to compulsory recon- 
ciliation would arise, but if a personal ministry and a 
very well trained officer were involved. I think it would 
help. 

674 1 am not suggesting of course that it would be 
the duty of 'that person to advise reconciliation m every 
case but you may have found cases where, say, a wife 
is urged by her fantily to take a serious view of the 
husband’s lapse which .perhaps a more detached _ person 
might advise her to overlook? — I am certain that is right. 

675. .Solicitors do their best, but they cannot advise 
reconciliation in some cases without losing their client s 
confidence? — Quite. 

676. You think it would be possible, oven if it was 
compulsory, that people should sec and discuss liheir 
alfairs with such a pcrson?~Yes. 1 believe there would 
be very great value in that; at any rate it would make 
clear to the Divorce Court that every resource had been 
tried in the direction of reconciliation, which is the one 
great object wc desire to achieve. 

677. {Lord Keith)-. Everyone of course would wish to 
prevent broken marriages and to reduce the mtmber of 
divorces, and, as I understand it, the root problems in 
your opinion arc preparation for marriage and recon- 
ciliation machinery. So far as reconciliation machinery 
is concerned, have you found, Mr. Urwin, that probably 
the best method of reconciliation is the intervention _ot 
an individual like a minister or a doctor or sorne family 
confidant who is very fully aware of the whole of the 
family circumstances and probably can often exercise a 
much greater influence than somebody connected with a 
marriage guidance council or some other body, or even 
a iprwbation officer?— That would be our experience, but 
the .problem arises that people do not often go to the 
minister or even to the doctor. 

678. But such a minister-— 1 am assuming this is a 
family in touch with a minister — or such a doctor— and 
probably more families are in touch with doctors, though 
I recogni.se the old type of family physician is rapidly dis- 
appearing— would probably be very familiar with the 
family circumstances? — Yes. 

679. In such a case he would probably be the best per- 
son you could get to try and exercise a conciliatory in- 
fluence?— I think that would be true, but I think you are 
reaching a position where ministries of that kind, whicn 
in past generations were undertaken by the Church or 
by the medical profession, are now becoming in some 
degree incumbent upon the State, because there is a large 
number of cases needing that kind of , treatment and some 
lie outside the range either of the minister or the doctor 
to touch. 

680. I fully recognise that. I gatiier you rwognised 
that there was a need for the 1937 divorce reforms? 
We reluctantly recognised that. 

681. Reliictimlly, and that they have relieve^ shall I 
say, a large amount of sulfcring and distress? Yes. 

882. May 1 take it that the view of your Church is 
very clearly set out in section 11 (2) (/>) of the Methodist 
Church memorandum where you say : 

“Hence the Conference recognises ‘that there are 

courses of conduct which so violate the pledges and 

obligations of marriage that, of themselves, and in fact. 

they de,stroy it a.s a union of heart and soul. In such 



cases the marriage ceases to be what it is divinely 
intended to be, a one-ness in body and spirit, resting on 
mutual understanding, fidelity and love 
If that situation arises there really is no true marriage at 
ail7 — That is what we claim strongly to feel and that 
in that case the desirability even, of trying to uphold 
the marriage ceases, but I would like to add that it was 
with very great reluctance we came to that judgment in 
view of the necessities of the situation. 

683. 1 quite recognise that.~And I would take it upon 
myself, if I might, to recall one phrase, that we had before 
us over and over again in our discussions, though at last 
we excluded it from our official statement, “ that divorce 
is the last abhorred result”. It is with very deep reluc- 
tance wc recognise it, but we are faced with the realities 
of the situation. 

684. Now might I put it this way, assuming you had 
adequate preparation for marriage and adequate concilia- 
tion machinery, and these failed and there was a broken 
marriage in the sense that you have indicatetl, would you 
recognise .that there might be other grounds for divorce 
than those contained in the 1937 Act? — Before I answer 
that, I should wish to know what the grounds were. If 
you can give me a case upon which I can express judg- 
ment I would try to do so, but at the moment I am quite 
satisfied that those five grounds do represent cither matri- 
monial offences which involve wrong to one partner or, 
in the case of incurable insanity, a binding tie which is 
almost unendurable. I Jiave not been able to find yet 
an additional matrimonial offence where, I was satisfied 
that it was imperative to add it to the list. If you can 
put a case to me I would endeavour to answer it. 

685. f -was looking at it on rather broader lines, but 
taking it from the narrower viewpoint, there have been 
suggestions that a long term of imprisonment and, par- 
ticularly, repeated terms of imprisonment in which the 
husband, let me say, was hardly ever out of prison, might 
be a cause for divorce.— My answer at the moment is 
that I can conceive alfeclion even continuing. . . . 

686. I agree, and if the affection exists the wife in 
those cases would not seek divorce. I am assuming that 
the situation has become intolerable to her, or that she 
has lost alTection for her husband. In that situation 
would she be, in your view, entitled to bring an action 
of divorce'' — I heard that discussed, I think, yesterday 
morning. {Lord Keith) : Yes, it was raised yesterday.-- 
(Mr Urwin): And I still am hesitant about saying I 
should agree because the man who w.as a perpetual 
criminal, so to speak, might have a good many of those 
qualities that can be won back. You will remember— 1 
speak as a minister of the Christian religion— it is the 
hope of ultimate restoration that is alw.ays haunting us, 

687. I quite appreciate that, but that would apply in the 
cases now recognised? — It does. 

688. Take the rather broader case of a marriage where 
the conduct of parties, it may be of both or of one, is 
so intolerable without amounting to any recognised 
ground of divorce, as really to cause a breakdown of 
marriage in the sense you have indicated, why would you 
not recognise the possibility of divorce? — I could recognise 
the possibility of it, but at the present juncture I should 
be hesitant to extend the causes. My hesitations at the 
moment are because of the present situation in the country 
and the extent of marital breakdown and 1 would liave 
to add this; in the situation such as you are describing 
now in the kind of case I have come across, the innocent 
party if I may use that phrase, in those particular cases 
holds’ on like grim death to avoid breakdown. I think of 
a Yorkshire woman whom I knew quite well who held on 
like grim death .and would not contemplate the possibility 
of breakdown. 

689 I quite recognise that. On the other hand, there 
is the other case of the two parties, both of whom would 
welcome a divorce?— That is another case. 

690. Of course, you realise that the illustrations I am 
putting to yoii just now start with the concept that there 
has been preparation for marriage .and conciliation oppor- 
tunities?— Yes, in that case there would probably be 
greater ground for considering the possibility of divorce. 

691. Now might I just put one last question. I suppose 
you realise that reforms often proceed by stages?— Yes. 
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692. And that a partial reform, shall I say, leads later 
to a larger measure of reform? — Yes. If I may also say, 
it is sometimes possible for well-intended reforms to 
produce great evils in their train. (Lord Keith): I quite 
recognise that. Thank you. 

693. (Chairman'): I would like to ask one question 
arising out of what Lord Keith has been putting to you. 
As T understand it, he has been asking you to envisage a 
case in which there has been no o.ne of the recognised 
matrimonial offences on either side? — Yes. 

694. But a case in which, owing to the conduct maybe 
of one, it may be of both, the marriage has got to such 
a stage as to be only a marriage in name. I -think the 
suggestion he is putting to you must involve either divorce 
by consent of both parties without any matrimonial 
offence, or divorce by one party against the will of the 
other. Would you or your Church be in favour of an 
extension of the grounds of divorce to cover that, or 
would you be against it? — think that there would be a 



very strong feeling against divorce by consent. If the 
suggestion were that one partner could ultimately sue for 
divorce on the ground of the impossibility of restoring 
the marriage to a real marriage, we might look at it, but 
divorce by consent as at present interpreted and understood 
seems to us very dangerous. 

695. I am afraid I do not understand your answer. 
You do not at the moment approve of divorce by consent, 
but I do not understand what you were envisaging— 
perhaps it has been rather sprung on you — when you 
talk of one divorcing the other, because that would 
involve, would it not, some person who has not corn- 
mitted a matrimonial offence being divorced against his 
or her will by the other? — If the question meant that, 
I should say it would be an inj-ustice to divorce again.st 
the will in that case. 

(Chairman): I only wanted to clear up what you had 
in your mind. Thank you very much for coming and 
helping us. 



(The witness withdrew.) 
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It does not fall within the Society’s province to comment 
on divorce as such. It is a fact, however, that in the 
Society’s experience divorce is almost always a great 
tragedy, particularly for the childreu concerned. With their 
welfare as its prime motive, the Society endeavours where- 
ever possible to prevent the breakdown of family life, for 
which, as far as the children are concerned, there is no 
adequate substitute. 

Where divorce or separation occurs, the Society has 
found in experience that the law as at present constituted 
permits children to suffer needlessly in certain regards. It 
therefore suggests for consideration changes which should 
be made in order to obviate this unnecessary suffering. 

These suggestions are presented in the order in which 
the Royal Commission on Marriage and Divorce set out 
its questions : — 

(a) What, if any, changes should be made in the law 
of England concerning divorce and other matrimonial 
causes? 

{i) In all cases where a decree absolute is made, or 
a separation order given, the custody of the children 
should be settled. 

Unless the question of custody is cited in the 
petition, it is not dealt with, and this often leads to 
difficulties later on, each side claiming the children 
or. alternatively, disclaiming responsibility for their 
upbringing. 

(ii) The custody of children should not be decided 
on affidavit. It should be the duty of the court in all 
cases to interview the parents before settling the matter 
of custody. 

(b) What, if any, changes should be made in the 
powers of courts of inferior jurisdiction in matters 
affecting relations between husband and wife in 
England? 

(i) An order of maintenance made by the Divorce 
Court should be enforceable in a court of summary 
jurisdiction, provided the sum ordered to be paid is 
within the amounts prescribed in the Summary 
Jurisdiction (Separation and Maintenance) Acts, 1895 
to 1949, i.e., five pounds maximum for the wife and 
thirty shillings maximum for each child. The law 
concerning the payment of maintenance orders should 
be more rigorously enforced. 

(ii) Applications for increases or decreases should 
be heard in courts of summary jurisdiction, but the 



right to apply to the Divorce Court be given if any 
application for an increase be for an amount exceeding 
the above maxima. 

(People with small incomes are often unable or 
unwilling to take the necessary steps through the High 
Court to enforce their orders. If the lower courts 
were empowered to deal with these matters, the pro- 
cedure necessary to secure justice would be quicker 
and cheaper than is the case at the present time.) 

(iii) If either parent of a child is deprived of the 
custody of such child by any court order giving the 
custody to the other parent, then the parent so 
deprived shall not be entitled to resume the custody 
of such child without a further court order, notwith- 
standing the death of the parent to whom the custody 
had previously been awarded. 

(c) What, if any, changes should be made in the 
property rights of husband and wife in England, either 
during marriage or after its termination otherwise than 
by death? 

(i) In the event of a separation order or decree nisi 
being granted to a woman with children, the court 
should have power to transfer the tenancy of the 
house to her, should the landlord be agreeable and 
should the custody of the children be granted to her. 

(It often happens, particularly in the case of separa- 
tion orders, that a woman is placed in an impossible 
position because of this matter of tenancy. It may 
well be that she is forced to choose between suffering 
intolerable indignities through returning to live in her 
husband’s house for want of alternative accommoda- 
tion, and leaving her children with him though 
custody has been granted to her. 

Should she adopt the latter course, the husband may 
find it impossible adequately to provide for his 
children.) 

(ii) In addition to the present powers of the Divorce 
Court as regards maintenance in divorce and separa- 
tion cases and of a court of summary jurisdiction in 
separation and maintenance cases, the court should 
have power to award to either spouse to whom custody 
of any child of the marriage is granted such articles 
of domestic furniture belonging to the spouse against 
whom the divorce decree or maintenance or separation 
order is made as the court may think necessary to 
preserve the basis of a home for the spouse to whom 
the custody of the child is given, 

(Received 7th December, 1951.) 
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696. (Chairman): The names we have been given as 
representing the National Society for the Prevention of 
Cruelty to Children are Mr. G. E. Foster and Mrs. 
Holland Martin, rriismbers of the Central Executive, Mr. 
A. Phillips of the Legal Department and the Reverend 
Arthur Morton, Assistant Director. Whorn have 1 the 
pleasure of seeing here? — (Mr. Foster): My name is 
Foster, and I have with mis Mrs. HoLand Maiitin and Mr. 
Phillips. I apologise for the absence of the Rev. A. 
Morton, who is unable to be here owing to illness. 

697. To whom should I address my questions? — To me. 



if you please. 

698. I have not many questions, your memorandum is- 
very short and very clear. I do not think that I need 
to ask any questions about the constitution and purposes 
of the National Society for ithe Prevention of Cruelty to 
Children. May I just read your opening paragraph winch 
explains, for my own part, why my questions are so few, 
You say: — 



“It does not fall within the Society’s province to 
comment on divorce as such. It is a fact, however, 
that in the Society’s experience divorce is almost always 
a great tragedy, particularly for the children concerned. 
With their welfare as its prime motive, the Society 
endeavours wherever possible ito prevent the breakdown 
of family life, for which, as far as the children are 
concerned, there is no adequate substitute, 

Where divorce or separation occur, the Society has 
found in experience that the law as at present consti- 
tuted permits children to suffer needlessly in certain 
regards. It therefore suggests for consideration changes 
which should be made in order to obviate this unneces- 
sary suffering.” 

lust one question on that. In your experience would 
you, or would you not, agree with the view just expressed 
by Mr. Urwin that, broadly speaking, it is better for 
children to be in what might be called a bad home, where 
there is quarrelling and ill-feeling between husband and 
wife, than for the home to be broken up? — Definitely, 
my Lord ; the best place for the child is in its own home, 
far better than an institution, and only where the home 
is so bad should the child be removed. We have many 
bad homes, and with care and attention, even extending 
over years, we are able to build them up. It is only 
when we cannot get an endurable life for the child that 
we ultimately ask for its removal. 



699. Would you concentrate on just one aspect of the 
matter for the moment. Supposing that the home is one 
in which the child is looked after, but the parents are 
constantly quarrelling and there is ill-feeling between 
them, would you feel that it was better, from the stand- 
point of the child, for the home to continue as it is, or 
for the parents to have a divorce? It is a very general 
question. — ^That would solely be determined, I .think, by 
ffie effect on the child. If the effect on the child was so 
bad, then we would say the child should be removed, 
but if the effect was not too bad, then probably the other 
advantages of the home would outweigh the breaking up 
of the home. 



700. I see. Perhaps I should not have asked the ques- 
tion because you have expressed a desire not to comment 
upon divorce as such. I was really seeking to contrast 
the position between children remaining in a home full 
of quarrels, or the parents getting a divorce and therefore 
the home ceasing to be a home for the children with both 
of their parents. But I wiU not press the question 
because you do not desire to commenit on it. Turning 
to the suggestions you do make you say : — 

“ In all cases where a decree abso^lute is made, or a 
separation order given, the custody of the children 
should be settled. 

Unless the question of custody is cited in the petition, 
it is not dealt with, and this often leads to difficul- 
ties later on, each side daiming the children or, 
alternatively, disclaiming responsibility for their 
upbringing.” 



Now I am rather surprised to read that custody is not 
dealt with bu-t I will leave that to others to ask you 
about because my experience of the custody of children is 
limited to cases in which they are wards of court, but 
I want to ask you this. Do you suggest that even m the 
case -of an undefended divorce suit there should be a 
separate enquiry as to whether the parent bringing the 
undefended divorce suit should have the custody or 
whether the other parent should have the custody?— 
Yes Sir, we are quite definite and emphatic on that point, 

In every case where there are infant children and a divorce 
decree or a separation order is made, autOTiiatically the 
court should consider the disposal of the chiidren. 

701 I quite agree, “consider” it, hut I am wondering 
whether you are suggesting that in every ciiae there should 
not only be consideration of the question by the judge 
or magistrate, after seeing the party who is bringing the 
proceedings, but also that 'IbiC other party, who has not 
troubled to defend the proceedings, should be brought 
before the court. I am not sure which you have in mind? 
—We have in mind that the matter should dclinkely come 
before the court, and that the court should make some 
order We presume that the method of doing so would 
be to call not only the patitioner, but the respondent 
as well, if he or she desired to appear, and also to coll 
some other evidence, some outside evidence such as an 
officer of the N.S.P.C.C. or one of the local authority 
officials having jurisdiction in regard to children, to assist 
the court by a report as to the home. Wc think it is 
not sufficient merely to calUhe petitioner in an undefended 
divorce suit because we have liad cases where the peti- 
tioner was really not the right and proper person to have 
the child. 

702. I see. Then the next suggestion you make is.; — 
“The custody of children should not be decided on 

affidavit. It should be the duty of tlie court in all cases 
to interview the parents before settling tlie matter of 
custody.” 

In my own experience, 1 have found affidavits are con- 
venient in the first instance, because they put on paper 
what the faots are as seen on each side, but I gather that 
what you have in mind is that, whether there arc aflidayits 
or not, the parents should be interviewed? —Yes, I thmk 
the procedure in tlie Court of Chancery is excellent in 
that respect. They are wonderfully good with children. 
They have the child before them, if the child is old 
enough to be usefully seen, and they hear ail the evidence 
they require. As I understand, in the Divorce Court it 
is decided merely on affidavit. We think that the child 
should be seen and that there .should be a report on the 
home. 

703. That may be a very admirable rule, but if divorce 

cases were less numerous it would be much easier to carry | 
out, However. . . .?”•— My Lord, if -I may reply to that, j 
we think Ijie disposal of the child is even more important 
than the question of a decree between the father and | 
mother. i 

704. Then I come to your answer (b), as to the powers 

of courts of inferior jurisdiction, so-called. That term 
never implies an insult, of course. I have very little to ; 
ask on that. Will you turn to your No. (ill) : — i 

“ If either parent of a child is deprived of the custody | 
of such child by any court order giving the custody to j 
the other parent, then the parent so deprived shall not ■ 
he entitled to resutne the custody of such child without | 
a further court order, notwithstanding the death of the 
parent to whom the custody had previously been 
awarded.” 

Of course, I quite follow the purposes of that. I was 
wondering what you had in mind in regard to the neces- 
sary interval between the death of the parent who had 
the custody and the obtaining of a court order by some 
other person who wishes to have the custody. What 
happens in the meantime? There is bound to be an 
interval. Would you leave them to kind neighbours or 
something of that kind?— I think, of necessity, it would 
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have to be left to those who had the physical custody of 
the child in the meantime. May I envisage this? Custod^^^ 
was given to the mother, it may be because the father 
was unfit to have the custody of the child. Should the 
mother die, as I understand it, the father can go and 
recover the child. 



705 I shall leave it to others to answer that query. 
He may or may not be unfit still, but I think the answer 
to your question is that the child, of necessity, would 
have to be left to the care of those physically looking 
after it, after the death of the parent to whom the custody 
had been given. 



706. As to property rights you make this suggestion: 

“ In the event of a separation order or decree nisi 
being granted to a woman with children, the court 
should have power to transfer the tenancy of the house 
to her, should 'the landlord be agreeable and^^should 
the custody of the children be granted to her.” 

That 1 entirely follow, but I wanted to ask you what you 
would have in mind if the landlord was not agreeable 
or if the landlord was not available? — iMy Lord, we have 
expressed our views hore in general terms. We found 
ourselves in difficulty when we tried to answer that ques- 
tion in detail. If we may do so, we wish to draw your 
attention to the evil we know exists, leaving the Com- 
mission in its wisdom to find the answer to it. 



712 I wondered whether you knew that there was 
power for the learned judge of the Division to invoke 
the assistance of the welfare officer, to interview the 
child or children, and if he thinks it advisable, to see the 
parents as well?— I will accept that, but I do not think 
that it is done frequently in practice. We say that it 
should be done in every case. 

713. That is a matter which lies within the discretion 
of the learned judge who is dealing with the case, but is 
your real objection to this, that you think that the evidence 
of the parents ought to be given viva voce and tested by 
cross-examination, rather than being put on affidavit in 
the first instance?— We think that the parent who is 
applying for the custody should be before the court in 
person so that he or she may be seen by the learned 
judge. I do not think that it is necessary for the other 
spouse to be before the court. 

714. In an undefended case the other spouse is not 
before the court. — I do not think that is necessary. What 
we are trying to do is to have a course of procedure so 
that the court may be satisfied, fully satisfied, that tlie 
home to which the child is going is a proper home for it, 
and that the person to whom the custody is given is a 
proper person to have custody of a child. We think that 
can only be done by seeing that person, not by affidavit 
evidence alone, and also having some outside report, 
at any rate if the learned judge has any doubts whatever 
about the applying spouse. 



707. I quite appreciate that answer. Then only one 
other question. You suggest in the last paragraph of 
all: — 

“ In addition to the present powers of the Divorce 
Court as regards maintenance in divorce and separation 
cases and of a court of summary jurisdiction in separa- 
tion and maintenance cases, the court should have power 
to award to either spouse to whom custody of any child 
of the marriage is granted such articles of domestic 
furniture belonging to the spouse against whom the 
divorce decree or maintenance or separation order is 
made as the court may think necessary to preserve the 
basis of a home for the spouse to whom the custody 
of the child is given.” 

I fully appreciate the purpose of that suggestion, and I 
only want to ask about this small practical difficulty. 
Would you suggest that the furniture so handed over would 
become the permanent property of the spouse to whom 
it was handed over, or is your idea that it should be under 
the control of that spouse so long as slie or he had the 
custody of the children?— So long as she or he had the 
custody of the children, yes, my Lord. If that ceased, 
the furniture would revert to whoever might own it. It 
is solely to form a home for the child or children. 

708. (Mr. Lawrence): I want to ask you a few ques- 
tions, if I may, about the procedure in the Divorce 
Division in regard to children. You know, do you not, 
that immediately upon the institution of a divorce suit the 
children of the marriage concerned automatically become, 
in a sense, wards of court, within the jurisdiction of the 
High Court? — ‘I will accept that. 

709. If you did not know it, I wanted to bring it to 
your attention? — ^Yes. 

710. I want to analyse, if I may, your objection to the 
procedure in the Divorce Division in regard to custody. 
Is it your view that in that Division the matter is decided 
exclusively upon affidavit evidence? — ^That is what I 
understand, that unless the matter of the custody of the 
children is raised in the petition, it is not dealt with by 
the court. 



715. Let us deal with it in two parts. First of all, the 
undefended case. The court sees the petitioner, because 
the petitioner goes into the witness box and gives evidence 
in support of the petition. You understand that? — Yes, 
but they are only in the witness box for about three 
minutes, on an average, in an undefended case, and I do 
not think any learned judge can form an opinion on that, 

716. What do you suggest should be the alteration of 
procedure in an undefended case where the custody of the 
children is asked for in the petition? — I think that it 
would involve a separate hearing, not at the time of the 
hearing of the divorce petition, but a separate hearing 
much as occurs in the Chancery Division, where the 
question of custody is dealt with separately, and the child 
is before the court. I do not think that it would be right 
to have the child, especially a child of thirteen or fourteen, 
in the Divorce Court listening to the decree being applied 
for, I think that custody should be taken separately. 

717. (Chairman): I should like to remove, if I may, 
a misconception. It is not the habit in the Chancery 
Division always to see the child. Some of us think that 
sometimes it is better that the child should be left out 
of it and that it only unsettles the child to have it up and 
say “ which of your parents do you love best? ” or “ which 
would you like to live with? ” — I appreciate that. 

718. (Mr. Lawrence): Separate enquiries in undefended 
cases where there are children would add very substan- 
tially to the time and cost of the proceedings, would they 
not? — Undoubtedly. 

719. In your view, that would be money that should 
be spent in the interests of the children, either by the 
parties themselves if they can afford it, or if not, with 
the assistance of the State? — -Definitely. 

720. And at these further proceedings, or in the case 
of a defended suit where there is a dispute about the 
custody and both parties are represented, is it your view 
that evidence should not be given on affidavit at all?— 
Not solely. That is the way I would answer that. 

721. Is it your view that it should be compulsory in 
every case for the judge to see the child, or only that it 
shoud be a matter for his discretion? — In his discretion. 



711. I do not think that you are following what I am 
putting to you. Would you be good enough to look at 
sub-paragraph (ii) of paragraph (n) of your memorandum 
where you say: — 

“The custody of children should not be decided on 
affidavit." 

I was asking whether it was your view that in the Divorce 
Division questions of custody were decided exclusively 
upon affidavit? — I do not know whether exclusively they 
are decided on affidavit, but I understand that normally 
they are decided on affidavit, without the child being 
brought before ffie court. 



722. And is it your view that he should, as a matter of 
compulsion, see the parents, or should that matter be left 
to his discretion? — ^What I find difficult to satisfy myself 
is that anybody can say that custody of a child should 
be given to a person whom he has never seen, merely 
relying on paper statements. The affidavit may be quite 
true yet it may be far short of what would be contained 
if every material point were put in. it. 

723. Does it come to this, you think that the court 
deciding questions of custody should first of all interview 
the parents? — ^Yes, I think it should interview the apply- 
ing spouse. 
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724. The applying spouse? — The applying spouse. 

725. No compulsion, of course, would be exercised on 
the spouse against whom the order was .being sO'Ugnt. 

No. 

726. (Mr. Justice Pearce): I am not sure that you and I 

are in very much disagreement R 

done. Supposing the situation in the Divorce ^ 

that in every case where there is a dispute the welfare 
officer sees the parents, sees the child, maybe sees ji® 
aunts and so on, sometimes has tea 

makes a report to the judge of anything he 
and .the judge always has the parties before him in ch^m 
bers maybe discusses it with them, maybe just asks them 
questions to see the sort of people they are. You wor ld 
not think that was an inadequate way of dealing with 
it 7 _I do not think that is inadequate. 

727 Of course, it is difficult to know what the proce- 
dure is in other courts, but that is the procedure that 1 
try to adopt, though of course tliere are cases where often 
one sees the child to pass the time of day, 

directly which parent the, chUd wants or ^ 
think .that it is deciding its own future. Provided there 
is an adequate use of the welfare officer, who may yisi 
the homes whenever the matter >s 

would not complain, would you?— No, Sir. Our only 
object is to recommend whatever may be necessary to 
enLre that the child goes into a proper home and is put 
into the custody of a proper person. 

728 1 follow. You think that it is not enough to rely 
on affidavit evidence?— May I say that m our experience, 
where it has occurred we know that children have come 
to^ grief I should say that our memorandum here is 
L general terms. We have not 

culous as to how it should be carried out. We have tried 
to draw your attention to the evils we know, from, our 
cases, ha^ happened, and leave it in general principles. 

729 And of course if the parties have b«n fighting 
about their matrimonial diEerences for a ^^y 
before a judge, he has a fairly good idea what sort of 
people they are ; that you would agree?— I should say 
there is no doubt about that. 

730 1 follow your difficulty about undefended divorces. 

I suppose S ffiere would be something to be said for 
the Doint of view that Where parents can come to an 
arSic?bif aSeement about what is best for the chiMren 
nn the whole that is likely to be the best agreement? On 
the whole, I should think so. I think that in the bulk 
of divorce cases the disposal of the children has 

for the best, but there should not be any cases which slip 
through where it is not for the best. I am aware of one 
case which we have, where father and mother separated, 
and the father took the child from the mother, and the 
Society had to step in and remove the child fro™ the 
father because he was not a fit person to have it. Sub- 
sequently, a divorce petition was brought, an undefended 
oetition, and the custody of the child was granted by the 
Divorce Court to the father, and that order still stands. 
The court was never informed that the father had not 
the custody of die child when he made application to the 
Divorce Court, that it was already vested by the 
magistrates in the local authority. As a matter of fact, 
the child is still with the local authority, and the Divorce 
Court order, though it stands, has no practical effect. 

731 The real problem, and it is a very real problem, 
is this’: how far it would be advisable to incur the expense 
of investigating every undefended case in order to stop 
miscarriages of justice that may take place if there is no 
such investigation. That is the problem, and you say it 
should be answered bv having an investigation m each 
case?— Yes. 

732. {Mr. Mace) : You say in your memorandum, “ the 
law concerning payment of maintenance orders should 
be more rigorously enforced”. Would you amplify that 
and say what you suggest should be done to enforce 
maintenance orders?— Without being too meticulous as 
to the law, if a wife has obtained an order in the High 
Court for maintenance and that is not paid, when a certain 
amount of arrears have accrued a writ can be issued and 
a levy made on the husband’s goods and the money 
recovered. Should he have no goods, then a judgment 
summons is necessary, but a judgment summons in the 
High Court is difficult and expensive. 



733 I do appreciate that you suggest that enforcement 
should be transferred To the inferior courts, but 1 want 
to know how you propose that they should more rigorously 
enforce orders than they do today?— It docs not lie with 
the court. I think the answer is that to enforce the 
iudgment of the High Court is too expensive for the 
average poor litigant. Take the case where a womaii ,s 
assist^ by the Legal Aid Scheme. At a cost of about i20 
to the State she is assisted in getling a new order— I am 
dealing now with sub-paragraph (ii) as lo,araount-;-but ffie 
Legal Aid Scheme does not assist her in enforcing .that 
order. She has then to put up. say. somewhere about £10 
in costs in order to enforce her order. People cannot 
afford it. We definitely have cases where wc have known 
that to occur. 

734 Assuming that the Commission recommcndcrl that 
the enforcement of divorce maintenance orders up to £5 
should be transferred to the magistrates, do you say that 
would be sufficient, or do you want to go further, and 
the Commission to recommend that the law concerning 
payment of maintenance orders should bo more rigorously 
enforced?— Let mo explain the evil we arc seeking to 
avoid and I think that will give you the answer. The 
difficulty we find is this. There is a separation or divorce 
order made against a man for payment, he gets into 
arrears and does not pay liis money, he tlien couples up 
with another woman and begets more children. If and 
when the position is cleaned up, wc find that he is running 
at least two families, and any order which can be made 
against him then can only be very small. What we say 
is, that if the orders were more rigorously enforced against 
that man, then by reason of financial circumstances he 
would possibly hesitate before he coupled up with another 
woman, produced a lot more children and perhaps even 
abandoned them. Wc do find in our work that there are 
some men who go, as it were, from woman to woman, 
leaving all their children to welfare societies and the care 
of other people. It is that type of man we want to pull 
up by every means at our disposal. 

735. I will leave that to members of the Commission 
who are magistrates. What do you say as to an order 
being made that an employer should deduct maintenance 
from his servants’ wages? — That would be novel, I think, 
to our law, but it would be very, very useful from the 
children’s point of view. 

736. Do you tliink that if such an order were made it 
would tend to make the husband give up his employment 
sooner than that his employer should know of the order, 
or the employer dismiss him to save him, the employer, 
having to engage staff to adjust all these wages? — I should 
not think that it would upset the average employer. It 
might upset a few who were bad employers. Our 
experience in regard to the men themselves is they would 
not be likely to give up their work on that account. The 
number of men who do not make their maintenance pay- 
ments merely to spite their wives is very few compared 
with those who prefer to dodge tiiom if they can, but if 
they cannot dodge them, will then pay. 

737. {Chairman): May I ask one question, it may 
possibly save misconception. As I understand the two 
paragraphs on which you are being questioned, you make 
certain suggestions as to jurisdiction. You then say “ the 
law concerning the payment of maintenance orders should 
be more rigorously enforced ”, but you do not make any 
specific suggestion as to how it should be more rigorously 
enforced. Is this right, that you have not considered the 
actual means by which it should be more rigorously 
enforced, or have you? — No, that is right : we have not 
considered in detail, the means by which It should be 
enforced. 

738. You merely recommend it should bo more 
rigorously enforced, that is what T understood? — Yes.— 
(Chairman): I thought that you were perhaps being asked 
questions you had not fully considered beforehand. 

739. (Mr. Maddocks): Have you ever come across a 
case where you had difficulty in enforcing immediately 
an order in a magistrates’ court? You can always get it in 
a week if you want it. — ^That is true. 1 think the point is 
that some courts aje very active, they have a collecting 
officer, and keep the Tnen up to their payments, hut other 
courts are not so active. 

740. (Mr. Beloe) : I gather you believe that the para- 
mount importance in a divorce case where there are 
children is the children? — Yes. 
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741. I gather the reason why you like the procedure 
in Mr. Justice Pearce’s court, when there is a defended 
petition, is that the judge has before him an independent 
account of what the home is like and what the children 
are like? — That is so. 

742. You would like that extended, I imagine, to all 
defended petitions throughout England and Wales? — Yes, 
Sir. 

743. Now when we come to the undefended petitions, 
do you feel that it would be wise for the judge to have 
a similar report on the proposed home and on what the 
children are like? — 1 do, definitely. 

744. Is it your experience that one learns a good deal 
about the best place for a child frcwn seeing the child? 

, — Yes, I think it is essential not only to see the child, but 
the home as well. We find that you may meet children 
and be fairly well satisfied, but when you have met them 
several times and you have their confidence, you may 
then find out what is really at the back of their minds. 
I have in mind particularly those cases where a child has 
been subjected to mental cruelty. It takes quite a long 
time before the ice breaks down between our inspector 
and the child and he really finds out what is happening 
to that child. It is possible for the welfare officer, or 
someone who has not known the home, to go to that 
child on a casual visit and make a wrong report, though 
desiring to be correct, because ;tbat person has not really 
got behind the child’s frightened mind. We find that in 
many cases we have children whose minds are so 
frightened that they form a .protective covering. 

745. I fully understand that answer and it makes me 
wonder whether one visit to a child before deciding in 
whose custody it shall be placed is sufficient? — We do 
not think so. 

746. Now supposing that it can only be one visit, would 
you think there was any advantage in continued super- 
vision of the child after the decree had been pronounced 
and the custody had been given? — Certainly, it would be 
an advantage to have some supervision afterwards. I 
think it is only right to say that in the majority of cases, 
probably, the disposal of the children is satisfactory, and 
where that is known, I do not think there is any need 
to be too meticulous and have too long visits afterwards, 
but there should be no effort spared to make sure the child 
is .properly disposed of. 

747. Do you feel that the importance of this is so 
great that every child whose custody is considered by 
the court, and every child whose parents are the subject 
of divorce, should come under this procedure? — I do, 
definitely. 

748. Even though it may be only ten out of a hundred, 
who in fact may fall into trouble? — Yes. 

749. Now I wonder if you feel able to answer this ques- 
tion, it is not actually related to your evidence. Is it your 
experience that the children of people who marry very 
young are well looked after or not? — I do not think I 
have enough information to justify my giving an answer. 

750. I thought it probably was not fair to ask you. — 
I would with pleasure, but I do not think the informa- 
tion I have at my disposal now would justify me in giving 
you an answer. 

751. {Lady Bragg): I wanted to ask you on question 
(fl) (i), do you find that custody is not raised in the lower 
courts? In my limited experience as a magistrate, I can- 
not think of any case where the question of custody has 
not been brought up, If it is a separation order, that is 
generally on the ground of cruelty, and it is felt that 
children should be disposed of rightly. I have never 
known the question of custody not to be raised. — Courts 
differ. 

752. That is your answer. Under question {b) (i) you 
say that “ the law concerning the payment of maintenance 
should be more rigorously enforced ” and I cannot quite 
understand this. If you fetch a man to court on a war- 
rant and send him to prison or order a suspended com- 
mittal, I wonder what more you can do? — I am not sure 
that our wording is of the happiest there. I toink that 
we might have said that the law regarding the payment of 
maintenance orders should be more rigorously enforced, 
and more easily. I think the discussion today has made 
clear to me that our memorandum might have said “more 
easily enforced ’’. 

753. I agree with you that by sending a man to prison 
you do not achieve the object you are seeking, the wife 
getting the money. — ^There is nothing more you can do 
after that, when he just will not pay. , 



754. Under (b) <iii), do you agree that a good solicitor 
sometimes advises the woman, especially if she is delicate, 
that arrangements should be made for the custody of the 
children in the event of her death and that therefore she 
should appoint a guardian? I have known of that several 
times. — Yes, where the type of family has sufficient estate 
to justify going to a solicitor, I am sure he would advise 
in regard to guardianship, but perhaps the bulk of our 
cases, or a large proportion at any rate, are of those w'ho 
do not have any need to go to a solicitor and make a will. 
They have nothing to leave. 

755. In the case of poorer people it makes the picture 
less bright. — ^Whilst our cases occur in all strata of life, 
from the richest to the poorest, naturally the greater 
number are among the poor. 

756. I understand. Finally, under (c) (ii), as a magis- 
trate, I should find the suggestion abouit dividing up the 
furnitune very hard to implement. If it is something on 
which you have not thought out 'the details, then at this 
late hour I would not press you, but T (thought myself 
how difficult it would be to carry out.' — 'I agree. It is a 
most difficult subject to work out and therefore we left 
it, drawing the attention of the Commission to this evil, 
which occurs quite frequently. The husband walks out, 
giving up the tenancy, or if he does not give up the 
tenancy, he removes the furniture himself and leaves his 
wife and children high and dry; then somebody else must 
come ito their rescue. 

757. {Mr. Flecker): Has your Society any evidence of 
difficulties arising from the access granted to one parent 
where the children are in the custody of the other parent? 
— Yes, we do meet those difficulties, but we have found 
an inspector can always — I think I am correct in saying 
always — sweep them away. I do not recollect a case 
where we have had to go back to the court, or go to the 
court at all. 1 think a little tact and pressure invariably 
overcome the difficulties of access. 

758. You mean that if the access is used to try and 
prejudice the child against the parent who has the custody, 
the inspector is able to persuade the other parent that 
it will not do, that there will be trouble if it goes on? — 
If the spouse to whom the custody has been given declines 
to give access to the other, we find that with a little 
persuasion and a little tact the access is given. If, on 
the other hand, the spouse who has access is using it as 
a weapon to injure the parent to whom the custody of 
the children has b(ien given, a word of warning, or 
perhaps a sharp warning, usually ends .that. 

759. Therefore you do not consider that any legal steps 
are necessary, you think that the matter is best dealt with 
as you are dealing with it at the moment? — ^Yes. 

760. {Lord Keith) : 1 think you can take it, at any rate 
so far as Scotland is concerned, that the question of the 
custody of children is one of the most anxious and 
difficult, and to the mind of the court, most unsatisfactory, 
matters that the courts have to deal with, and I quite 
appiiBciate your anxiety that the courts should be fully 
aware of all the circumstances surrounding the children. 
You do appreciate, of course, that that would involve quite 
a lot of extra work, and certainly extra expense? — ^Yes. 

761. Have you thought at all of whether the children 
should be separately represented ia all cases in. which 
custody arises? — I regret to say that point has no't 
occurred to us. 

762. Then I will not go further with it, The only other 
thing 1 waited to ask you is this. One of the difficulties 
our courts have is to get the necessary information such 
as you want. Would your officers be prepared to get 
information and report to the courts? — Yes, my Lord. 

763. Do they do so at present in England? — ^They do. 

764. And I suppose the same applies to probation 
officers? — ^Yes. 

765. Is that in the inferior courts only, or does it apply 
also to cases in the Divorce Court? — ^We are prepared 
ito act for any court that wishes .to call us. 

766. And to make reports? — ^Yes. 

767. May I take it that the same would apply in 
Scotland, though you are not speaking for the Scottish 
Association at the moment? — I am not speaking for the 
Scottish Association. 

{Chairman): Thank you very much, we. are much 
obliged to you for coming. 



B 



{The witness withdrew.) 

{Adjourned to Monday. 16th May, 1952, at 2.0 p.m.) 
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PAPER No. 10 

MEMORANDUM SUBMITTED BY THE MOTHERS’ UNION 



The Mothers' Union is a Church of England society, 
incorporated by Royal Charter, with a membership of 
over half a million. There are at present about 490,000 
members in Great Britain, and 75,000 members in the 
overseas dioceses of the Anglican Communion. 

It has for its objects : (1) the upholding of the Cliristian 
principle of life-long marriage ; (2) the foundation and 
maintenance of Christian family life. 



PART ONE 

I. MARRIAGE 

The Mothers’ Union believes that before any question 
of the need for alterations in the law or its administration 
is considered, it is essential that the present confusion of 
thought with regard to marriage should be examined, and 
the principal causes of this confusion (which in the 
opinion of the Mothers’ Union ans primarily responsible 
for the large number of divorces) be clearly recognised. 

We submit that the principal causes of confusion are; — 
Misunderstanding of what marriage is 

1. Is it, or is it not, in itself, a life-long relationship? 
The Church of England, by its laws and in the marriage 
service in the Book of Common Prayer, declares with 
unmistakable clarity that marriage is a relationship which 
can only be severed by death. Though the generally 
accepted definition of marriage in English law rests on 
the same basic assumption, the State also by sucoessive 
Acts of Parliament has claimed the power to dissolve 
marriages. 

We submit that this paradox is a fundamental cause of 
the confusion which exists in people’s minds today as to 

(i) whether marriage is in itself a relationship for life, or 

(ii) whether it is merely desirable that marriage should be 
for life. The Church is quite clear on .this matter, but 
the accepted legal definition of marriage says that marriage 
is life-long, while the provisions of the Matrimonial 
Causes Act and the consequent practice in the Divorce 
Court imply that marriage is dissoluble. 

Misunderstanding as to what marriage is for 

2. Is marriage indissolubly linked with >the family and 
its well-being, or can the two separate purposes in 
marriage be pursued independently, i.e., (i) the union of 
one man with one woman for their own mutual comfort 
and satisfaction, and (ii) the procreation of children and 
responsibility for them? 

We believe that the confusion and, indeed, ignorance, 
in people’s minds, both as to what marriage is and what it 
is for, are responsible for the 'breakdown of marriage and 
the ready acceptance of divorce, and that these are more 
deep-seated and fundamental than many of the social and 
economic causes which are frequently suggested. 



Further, we believe that because of uncertainty on Uiesc 
two points in the minds of those who give such instruc- 
tion, much of the excellent work done in secular sex 
education and preparation for marriage fails to achieve 
its maximum effect. 

Misunderstanding about marriage in church and register 

office 

3. Because of the discrepancy between the legal defini- 
tion of marriage and the present divorce laws, there is a 
tendency today to suggest that while marriage in chiircli 
with the verbally explicit form of vow, may and ought to 
be regarded as binding for life, a marriage in a register 
office may be regarded as less solemn and therefore less 
binding. 

We submit that : — 

(i) The essence of marriage is the same, wbeither the 
vows are taken in church or in a register office. 

In each case the man and woman voluntarily take 
each other as husband and wife for life before witnesses, 
The difference is that in a church ■wedding the couple 
take each other as husband and wife before a priest 
and ask for the blessing of God upon their union, while 
in a register office they take each other as husband 
and wife before the registrar. We submit that there 
cannot be two kinds of marriage with the samie word 
used for both (i.e., one which is in itself for life, and 
one which may or may not be for life). 

(ii) It is sometimes claimed that marriage is simply a 
contract, and that when one party behaves badly the 
contract is broken. 

But the essense of marriage is to become husband and 
wife. Neither in the church service nor in the civil 
marriage ceremony is there any conditional clause which 
provides that the marriage will only continue so long as 
neither party gives to the other grounds for divorce. 
Marriage is not only a contract ; through it a new 
relationship is created, and it is this relationship which 
cannot be destroyed. 

II. RESULTS OF CONTRADICTORY VIEWS ABOUT 
MARRIAGE 

The growing belief that marriage need no longer be 
regarded either as life-long, or as being primarily for the 
safeguarding of the family, has created a series of new 
factors which are themselves responsible for the growth 
of divorce. 

Results of marriage being regarded as terminable 

1. (i) The knowledge that marriage may be terminable- 
by divorce leads to hasty and ill-considered choices in 
marriage. Though a couple may, at the time of their 
marriage, genuinely intend, or at least hope, that it shall 
be for life, there is at the same time a subconscious know- 
ledge that, if the marriage should prove unhappy or un- 
successful, divorce may offer a way of escape 
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(ii) Because marriage is no longer regarded as essen- 
tially binding for life, there is in modem life a dangerous 
freedom for married people to form other attachmen'ts, 
believing or hoping that a divorce may make possible a 
new and legalised union. 

(iii) The British people have a great respect for the 
law, and any action which has received the sanction of 
the law is generally accepted as respectable, so that divorce 
and re-marriage no longer carry any social stigma. The 
addition of other grounds for divorce less obviously sinful 
than 'that of adultery has blinded people to the fact that 
divorce is wrong because those who marry undertake 
duties to each other and responsibilities to their children 
which right-minded people ought not to attempt to evade. 

(iv) In fact, 'the weight of public opinion has now swung 
heavily in favour of the giving of freedom to a married 
man or woman who wishes to make legal an ex'tra-marital 
union, while litfle sympathy is given to those husbands 
and wives who genuinely regard themselves as permanraitly 
bound by marriage. Pressure towards divorce is increased 
if there is a 'likelihood of illegitimate children 'being born 
through an unlegalised union. Those who hold fast to the 
teaching of Christ are even called “ un-Christian ” when 
they remain faithful to their principles, 

Postponement of parenthood 

2. The fact that marriage and the family are now com- 
monly regarded as two separable aspects of matrimony 
leads many couples to postpcaie having children in the early 
days of married life. The im'portant and natural bond of 
children, and responsibility for them, is consequently lack- 
ing at 'the very time when such a bond is normally needed 
for the complete fulfilment of a marriage. 

We recognise that many couples postpone parenthood 
because of housing difficulties, the high cost of living, and 
other social and economic problems, but we believe, never- 
theless, that postponement of parenthood is due, in the 
first place, to confusion of thought about the purpose of 
marriage and to the deliberate separation of physical union 
from parenthood. 

III. EFFECTS OF DIVORCE 
Dangers to the family as tlie basic unit of society 

1. It is commonly agreed that the family is the natural 
unit of society. Divorce legislation has obscured this fact, 
and belittled the importance of the family imil, and 
minimised the evil of the broken home. 

Indeed, the family as a unit has hecome vulnerable not 
only from disharmony within, but from influences and 
conditions outside the family. 

(li) In cases where there is disharmony between 
husband and wife, relations and friends frequently 
magnify 'this disharmony and recommend divorce as the 
right solution. 

(ii) Not only do some married men and women con- 
sider themselves free to fall in love with other people, 
but they are themselves regarded as possible partners 
in another marriage. There is scant respect for the 
inviolability of married people, and equally little respect 
for their duties and responsibilities as parents. 

The effects of divorce on children 

2. As a union of mothers we are gravely concerned 
about the effects of divorce, and more especially of the 
re-marriage of either or both parents after divorce, upon 
the children. The fundamental need and right of every 
child is the security of a stable homelife and the love 
and care of the two parents responsible for his existence. 

(i) Owing to the fact that matrimonial legislation is 
concerned primarily with the relationship between 
husband and wife rather than that between parents and 
children, many children of divorced parents suffer 
grievously through the loss of their home. Husbands 
and wives can defend their own interests ; children 
cannot, and it is their very defencelessness which causes 
their rights to be overlooked, 

(ii) Evidence of the evil effect of divorce upon the 
children is abundant in every type of school, and 
among those children who appear before the juvenile 
courts. 

16367 



Security disappears, and rival loyalties are created 
which cause deep conflicts in the emotional life of the 
children. This is especially true where the mother has 
been given custody of the children, but has a limited 
income, while the father (having access to the children 
by order of the court) often has greater financial 
resources, 

IV. SOCIAL AND ECONOMIC CONDITIONS 
AFFECTING THE FAMILY 

Housing conditions 

1. The lack of suitable housing accommodation and 
the deplorable conditions in which some families have 
to live, together with the reluctance of landlords to accept 
people with children, gravely undermine the stability of 
the family. 

Married women In employment 

2. Many married wo-men with children return to work 
for various reasons. This is not only detrimental to the 
welfare of the children, but exposes the mother to 
temptations inherent in her detachment from her home. 

We believe that these two points have also a direct 
bearing upon the problem of juvenile delinquency. 

PART TWO 

I. SEPARATION, DIVORCE AND NULLITY 
Reasons why separation is less harmful than divorce 

1. While we recognise that separation causes a break in 
the family circle by the departure of one or other parent, 
we believe it to be less harmful to the stability of marriage 
and the family than divorce for the following reasons: — 

(i) Because in separation there is no attempt to break 
the bond of marriage, so that recognition of the life- 
long nature of marriage is not imperilled. 

(ii) Because separation does not finally rule out all 
possibility of reconciliation. 

(iii) Because separation does not create the same 
sense of insecurity in the mind of a child as divorce. 
Though he may be forced to realise that one of his 
parents has behaved extremely badly, he does not feel 
that that parent has totally abandoned the family, and 
possibly embarked upon another marriage and started 
a new family with the consent and assistance of the 
State and the approval of society. 

Nullity 

2. We realise that it is often more difficult to provide 
the necessary evidence for a decree of nullity than it is 
to provide evidence for divorce. We do, however, 
believe that more publicity should be given to the possi- 
bility of entering a plea for nullity rather than for divorce 
in certain cases. 

This is important in- securing respect for marriage as 
a life-long relationship. A decree of nullity does not 
claim to have dissolved the bond of marriage ; it declares 
instead that a valid marriage never took place by reason 
of some impediment, even though the impediment may 
only have become apparent afterwards. 

We have known several cases in which a divorce was 
obtained when it is reasonable to suppose that a decree 
of nullity might have been granted. 

PART THREE 

I. POINTS IN THE LAW REQUIRING 
RECONSIDERATION 

In the opinion of the Mothers’ Union there ate many 
points in the existing law which discriminate unfairly 
against those who are concerned to uphold the stability 
of marriage and the family. 

Financial advantages of divorce 

1. The existing Matrimonial Causes Act gives greater 
financial security to an injured wife by divorce &an is 
given by legal separation. Whereas in a divorce, if the 
husband’s circumstances permit, the court has the power 
to order the provision of financial security for the wife 
to the end of her life, in a separation the court can only 
provide for her during the joint lives of herself and her 
husband. 

C 
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Many lawyers encourage wives to apply for divorce 
rather than separation because of this flnanciai advantage. 
We submit that a wife who has deep conscientious objec- 
tions to divorce ought not to be penalised financially, 
but should be given as great security and financial 
advantage in separation as in divorce. 

Custody of the children 

2. We query the advisability in a divorce of continuing 
to grant access to the children by the parent to whom 
custody, and therefore responsibility, has not been given.- 
While hardship may be suffered in some cases, for the 
children’s sake a complete break may be a better solution, 
and give promise of less psychological, moral and spiritual 
disturbance. This may be especially true (i) where either 
or both parents have re-married ; (ii) where one parent’s 
financial position is noticeably better than that of the 
other. 

Revision of law wliich enables prison sentence to cancel 
debt 

3. Consideration should be given to some method of 
enforcing the payment by husbands of alimony or mainten- 
ance for their legal wife and cliildren, ratlier than allowing 
a prison sentence to cancel a debt for arrears of alimony 
or maintenance. 

Provision for reconciliation in High Court 

4. We press for the implementing of the recommenda- 
tions of the Denning Committee for facilities for 
reconciliation in the High Court such as those provided in 
magistrates’ courts. 



II. POINTS OF COMMON PRACTICE WHICH 
REQUIRE CONSIDERATION 
Guilty party frequently bcncri(.s most by divorce 

I. Divorce was originally intended for the relief of the 
gravely injured spouse. But today it is often the erring 
partner who gets the freedom which he or she desires by 
divorce, and who brings pressure to bear upon the innocent 
partner to apply for a divorce. 



Financial advantages used as inducement for divorce 

2. A husband who is anxious to obtain his freedom will 
often voluntarily offer better terms for a divorce than 
the minimum required by law in separation, and he may 
use this inducement to persuade his wife to apply for a 
divorce even though, in fact, such agreements are not 
enforceable. 

Custody of children 

3. There is a widespread belief that a wife who applies 
for a divorce is safer from interference over her children 
than if she applies for a separation. We realise that in 
every case of separation as in. divorce the court is con- 
cerned to make such arrangements for the children of the 
mamage as will be to their greatest interest. Nevertheless, 
when a husband is anxious for his marriage to be dissolved 
he will often voluntarily relinquish all claims over the 
children, and he will use this concession as an added 
inducement to persuade his wife to apply for a divorce. 



CONCLUSION 

The Mothers’ Union believes: — 

1. That while divorce was originally intended by the 
State to contribute to the well-being and happiness of 
society by bringing relief to individual cases of hardship 
in marriage, it has, in effect, altered the whole concep- 
tion of marriage and minimised the importance of the 
family as the natural unit of society. 

2. That the confusion of thought about marriage and 
the family has been directly responsible for a large 
increase in the number of divorces ; and that the parlies 
concerned no longer feel compelled to make the 
sacrifices necessary for the stability of marriage and the 
family. 

3. That divorce has greatly lessened the sense of 
responsibility of parents towards their children, and has 
deprived countless children of their natural rights. 

As a union of Christian wives and mothers we ask 
for a new and positive approach to matrimonial legisla- 
tion which will give just consideration to tiie 
safeguarding of the institution of marriage and the 
integrity of the home. 

(^Received lll/i January, 1952.) 



EXAMINATION OF WITNESSES 

(Mrs. Fisher, Mrs. Remsoii Ward, Mrs. Shctckle/aii, Mrs. Llewdlyn-Dimes, representing the 
Mothers' Union ; called and examined.) 



(Chairman) : Before calling any evidence I should like 
to welcome on behalf of the Commission Sir Russell 
Brain, the President of the Royal College of Physicians, 
a recently appointed member of our Commission. This 
is the first day on which he has been able to attend. We 
are indeed glad to have his help. 

768. (Chairman): I think the four ladies I see before 
me are Mrs. Fisher, the President of the Mothers’ Union, 
Mrs. Remson Ward, the Central Secretary, Mrs. 
Shackleton and Mrs. Llcwellyn-Davies. Now, to whom 
shall I address my questions in the first instance? — (Mrs. 
Fisher) : To me, if you will, Sir. 

769. We have all read and studied your memorandum 
and I do not wish to take you right through it. You 
start fay telling us that the Mothers’ Union is a Church 
of England society, incorporated by Royal Ch'arter, with 
a membership of over half a million. There are at 
present about 490,000 members in Great Britain and 
75,000 members in the overseas’ dioceses of the Anglican 
Communion. Then you go on to set out your views 
upon marriage and the fact that people sometimes mis- 
understand wh.at it is or ought to be, and I think you 
sum up your submissions on that in Part One, section I, 
paragraph 3. May I just read these by way of an intro- 
duction to the questions I shall ask you? 

“ The essence of marriage is the same, whether the 
vows are taken in church or in a register office. 

In each case the man and woman voluntarily take 
each other as husband and wife for life before wit- 
nesses. The difference is that in a church wedding 
the couple take each other as husband and wife before 



a priest and ask for the blessing of God upon their 
union, while in a register office they take each other 
as husband and wife before the Registrar. We submit 
that there cannot be two kinds of marriage with the 
same word used for both (i.e., one which is in itself 
for life, and one which may or may not be for life).” 
Then you say secondly : — 

“ It is sometimes claimed that marriage is simply 
a contract, and that when one party behaves badly the 
contract is broken. 

But the essence of marriage is to become husband 
and wife. Neither in the church service nor in the 
civil marriage ceremony is there any conditional clause 
which provides that the marriage will only continue 
so long as neither party gives to the other grounds for 
divorce. Marriage is not only a contract ; through it a 
new relationship is created, and it is this relationship 
w-hich cannot be destroyed.” 

Arising out of that, you realise, of course, that tlie law 
recognises certain events as being grounds for divorce 
and that our task is — I am quoting from the terms of 
reference — “To enquire into the law of England and the 
law of Scotland concerning divorce and other matri- 
monial causes ...” I will omit some words, “ . . . and 
to consider whether any changes should be made in the 
law or its administration ”. So you recognise, of course, 
that we h'ave to consider it on the footing that there is a 
law of divorce and we have to consider what changes 
should be made in that law? — Yes. 

770. We shall, of course, consider the whole of your 
memorandum but I personally only want to ask you some 
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questions on that aspect of the matter. You say in Part 
One, section III, paragraph 2: — 

“As a union of mothers we are gravely concerned 
about the effects of divorce, and more especially of the 
re-marriage of either or both parents after divorce, 
on the children. The fundamental need and right of 
every child is the security of a stable home life and 
the love and care of the two parents responsible for 
his existence.” 

Then you go on to elaborate that. What is the view of 
your Union in a situation like this? Where the mother 
and father have constant quarrels but are still living in 
the same home, do you think it is better as a rule for 
the children to stay in that home or that a divorce should 
take place? — ^We are led to believe that almost any home 
is better than none, and that even children who come 
from quarrelsome homes, or homes which in other ways 
are not good, have a greater stability, a better life, than 
those who have come out of a really broken home, a 
home broken by divorce. Being a Christian organisation 
we sometimes wonder if it ever occurs to the two people 
concerned that it might be possible for them to try and 
give up their quarrelsome ways. That would be the best 
remedy. We do want to look at this ’thing positively and 
not negatively, and we feel that that aspect is very much 
neglected in &is particular question, which is so often 
posed, and that there is a possibility that, with reconcilia- 
tion and help, the two parents might cease their quarrels ; 
that would be a far better way out of it than just running 
away from the difficulty and breaking up the home. 

771. What are your views of the suggestions that 
divorce should be made easier in various ways?— I am 
afraid we are inclined to think that divorce ought to be 
made not easier but more difficult, I do not know 
whether I may pass that question to Mrs. Shackleton, who 
is one of our young mothers, and has very definite views? 
— (Mrs. Shackleton) : We believe that at the present time 
the gravity of the situation demands drastic action because 
of ’the increasing number being affected by broken homes, 
so that we look to a future perhaps where a large portion 
of the population may be emotionally unstable. That is 
why we should like to see drastic action taken at the 
present moment to make divorce not easier but harder. 

772. The next part of your memorandum deals with 
separation, divorce and nullity ; I have no question on it, 
though others may have ; but would you turn to Bart 
Three — Points in the Law Requiring Reconsideration. I 
shall leave the first one, “ Financial advantages of divorce ”, 
to others who are more familiar with the Divorce Court 
than I am. May I pass to the second one — “Custody of 
the children ”. Under that heading you say ; — 

“ We query the advisability in a divorce of continuing 
to grant access to the children by the parent to whom 
custody, and therefore responsibility, has not been given. 
While hardship may be suffered in some cases, for the 
children’s sake a complete break may be a better solu- 
tion, and give promise of less psychological, moral and 
spiritual disturbance. This may be especially true 

(i) where either or both parents have re-married ; 

(ii) where one parent’s financial position is noticeably 
better than that of the other.” 

As a judge of the Chancery Division (which I used to be), 

I was often faced with this problem and I wonder if 
you would agree that in some cases, although it is a pity 
when the child has to be divided between two homes, it 
is perhaps worth while to do that so that he will not be 
deprived altogether of the companionship and interest of 
one of his two parents. There are, of course, cases where 
one or offier of the parties to a marriage has been unfaith- 
ful and has been divorced but is still an affectionate parent. 
What would you say as to these cases? — [Mrs. Fisher) : 
We really came to fiiis conclusion as a result of evidence 
that we have received of a great psychological disturbance 
in the child by reason of a conflict of loyalties, and perhaps 
a completely double standard of life as between the two 
parents. We did receive a lot of evidence, some of which 
we submitted confidentially and much more which we 
did not submit because it would have been too great in 
volume, and nearly all of it seemed to point to the fact 
that this conflict was, in addition to the lack of security, 
one of the causes of so much unbalance in children of 
divorced parents, and indeed of a great deal of our juvenile 
delinquency. So we do say that it may be a better 
solution though, of course, we do not pretend to know 
16367 
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the answer ; but we do feel, and we were backed up in 
this by some of the schools who gave us evidence, that 
in some cases it would be better to make a complete cut 
from one of the parents and behave as though that parent 
were dead ; the child would then grow up with the other 
parent as its sole guardian. 

773. I see that you have, in a very valuable appendix, 
set out a great deal of evidence from persons wh'O have 
the care of children, but you say that it is confidential 
because the senders of the evidence do not desire it to 
be made public. That is the position? — We had to say 
that or we should not have got people to speak up in 
some cases, if they had not thought that it would be quite 
safe and that it would not be published. 

774. You have no objection, I understand, to supplying 
the names and addresses to the members of the Com- 
mission on the footing that they will be confidential? — 
(Mrs. Remson Ward) : Yes, Sir, we could do that perfectly 
well. 

755. Thank you very much. It is very difficult to take 
into account evidence whereof we do not know the exact 
source. — I arn sure the writers of the evidence would have 
no objection if it could be regarded as confidential to the 
Commission. 

776. The names and addresses are confidential, but what 
about the evidence itself? — That also, I think, should be 
confidential. 

777. Thank you. In Part Three, section I, paragraph 3, 
you say under “ Revision of law which enables prison 
sentence to cancel debt”: — 

“ Consideration should be given to some method of 
enforcing the payment by husbands of alimony or 
maintenance for their legal wife and children, rather 
than allowing a prison sentence to cancel a debt for 
arrears of alimony or maintenance.” 

I do not want, naturally, to discuss the law, but I am 
having a memorandum ’prepared as to how far that 
accurately states the law of England and Scotland. Have 
you known cases where it is considered that a prison 
sentence cancels a debt for arrears of alimony, or is that 
just hearsay? — Some of our members who are magistrates 
asked us to make that point, saying that they had cases 
where the man deserted his wife, lived with another 
woman, had children by her as well as by his wife, and 
the woman with whom he was living had the prior claim 
on his wages. He could not support two families and 
the wife failed to get her maintenance as he would go to 
prison rather than pay the arrears of maintenance. I 
have frequently been told that the prison sentence then 
cancels the debt. ... I understand you cannot be punished 
for the same offence twice? 

778. I believe you cannot be sent to prison for the same 
arrears twice. Is that what you had in tnind? — No, I 
understood that if you were sent to prison, that was the 
punishment for your failure to pay maintenance, 

779. We will look into that very carefully. — Speaking, 
we should say, with respectful submission to the law, it 
is a point which has been raised by a large number of 
magistrates who are members of the Mothers’ Unicwi. 

780. We have a magistrate here today. I will leave it 
at that point. Then you come to points of common 
practice which require consideration. That, I think, I will 
leave to others. Would you turn over to your conclusion. 
In the last paragraph of all you say : — 

" As a union of Christian wives and mothers we ask 
for a new and positive approach to matrimonial legisla- 
tion which will give just consideration to the safeguarding 
of the institution of marriage and the integrity of the 
home.” 

I had intended to ask you what concrete suggestions, if 
any, you wanted to make under that head, but it may be 
that you would prefer to leave it at the answer that has 
been given already, that, if there is to be any change at 
all. it should be in the direction of making divorce more 
difficult rather ffian easier. Do you wish to add anything? 
(Mrs. Fisher) : I would just like to say .that we ane repre- 
senting a society which was founded seventy-five years ago 
for a particular purpose. That purpose is the maintaining 
and the establishing of Christian home life on the basis of 
Christian marriage which, as taught by our Lord, is a 
life-long union, and in that connection our first object is 
to uphold the sanctity of marriage, which we define as 
the principle of a life-long union between one man and 
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one woman. For that reason we do not admit to member- 
ship people who have been divorced or have marrieo 
again during the lifetime of former husbands. Each 
member on joining has to stand up in church and affirm 
her belief in the Christian principle of life-long marriage, 
and we submit that no divorced person could do that. 
And then, because we have this first o-bj^, we are very 
concerned not only with the leffieot of divorce upon the 
children of the marriage and the effect on the nation as 
a whole, but the effect on the thought about marriage. 
And I think that is really where we use the words 
“ positive approach ”. We feel that the whole legislation 
so far has been piecemeal, that, just as marriage is the 
foundation of the family, so the family is the foundation 
of the nation, and that these suwessive Acts of Parliament 
making divorce easier and easier have really sapped, or 
are beginning to sap, the foundations of our national life. 
We are very concerned with the whole question of the 
thought of the nation about marriage and we feel that 
a more positive approach is needed in that connection. 
Then, we also believe that the increasing stages by which 
divorce has been made easier, or given for more causes, 
has led to a defeatist attitude in marriage, which was very 
uncommon when our Union was founded seventy-five years 
ago, and that people today are themselves apt to run away 
from difficulties and problems in married life which we 
aU know are quite normal and have got to be met and 
overcome. They have got a completely wrong idea about 
marriage largely from emotional oc sensational films, 
books and magazines, and their relations and friends tend 
to encourage them to run away and take advantage of 
divorce. Finally, if I may just say this, we are very con- 
cerned that the family itself is being squeezed out in our 
national set-up by two great influences, the one collecti- 
vism, and the other the exact opposite, individualism. 
Members of families are caught up into great groupings— 
trade unions, educational groups, youth movements and 
women’s movements — and these groupings demand a 
loyalty which very often conflicts with the loyalty to the 
family as a whole. We believe that .that is having a 
detrimental effect on family life to a very marked extent. 
At the same time, there is individualism. Each member of 
the family is treated very much as an individual and 
claims individual attention and relief, and thereby lo&es 
a great deal .of that corporate sense of unity and responsi- 
bility which used to be such a great feature of family life. 
And therefore we are very anxious ; we do not particularly 
want to say that we want divorce made more difficult, but 
we do want a positive approach to .this wonderful and 
fundamental institution of marriage, and we want to see 
a halt ciled to the continual Aots of Parliament which 
are undermining that foundation of our national life. 

{Chairman)-. Thank you. 

781. {Sir Russell Brain) : At the end of Part One of the 
memorandum the statement is made that through marriage 
a new relationship is created and it is this relationship 
which cannot be destroyed. Could Mrs. Fisher tell us 
what is the basis of this relationship? Is it the formality 
of going through marriage before a registrar, or have the 
intentions and state of mind of the parties any relevance 
to it? To put it ano-ther way — we know people some- 
times get married for quite frivolous motives and with 
the intention that the marriage shall be temporary if it is 
a failure, or, in an extreme case, a man may persuade a 
woman who has money to marry him and then leave her. 
In ffiose circumstances has the formality created a relation- 
ship which cannot be destroyed, or is the intention of 
the parties a factor which ought to be taken into account? 
— ’I really think the answer to that is that the whole 
basis of our belief about marriage is the basis 
of the Christian relationship as defined by Jesus Christ 
— the man leaves his father and mother and cleaves to 
his wife and they two become one flesh — and what God 
has joined together man must not put asunder. That is, 
of course, brought out in our marriage service. In the 
Book of Common Prayer those words are used over the 
couple who have just been married. The Church has 
always taught that it is the man and woman who make 
the marriage and not .the priest or the registrar. There- 
fore I suppose the relationship is made by the man and 
woman coming together and cleaving to each other to 
become one instead of two. I am not a theologian, I am 
afraid I cannot say any more than that. 
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782. {Lady Bragg) : May I ask you, Mrs. Fisher, one or 
two questions about the Mothers’ Union itself? _ Could 
you say w^hat the average age of the members is? Arc 
they young mothers or do they represent the older age 
group?— We go right through from the young to the old. 
We have a young members’ department — Mrs. Shackleton 
is the Vice-Chairman — which is concerned with many 
thousands of very young wives and mothers preparatory 
to their joining the Mothers’ Union, we hope. And we 
have, of course, grandmothers. I myself am a grand- 
mother, so is Mrs. Ward, but we do. not care to retire 
from our Union. The Union and ourselves are not 
parted except by death, so that we have every age, I 
suppose the average age would be probably more or less 
the early middle age, about forty, because such women 
can get to meetings whereas the young ones sometimes 
cannot. I think most of the members would be women 
whose children have either left school or are of school age. 

783. Would you find branches of the Mothers’ Union on 
new housing estates where the average age is rather low 
and where you get a great many young couples with 
children? I think perhaps the age changes the point of 
view rather. — -{Mrs. Shackleton) : At the present time the 
Mothers’ Union is sponsoring nearly 3,000 open groups 
which aim at reaching those very people you mention- 
young couples on bousing estates — and a great number 
of them are seriously considering the Christian ideal with 
a view to joining the Union. They are definitely being 
reached by the Mothers’ Union in the open groups 
sponsored by us, though they are not perhaps at present 
already members. 

784. 1 am sorry, I do not understand the term “ open 
group”.— (Mrs, Fisher): The Mothers’ Union member 
has to stand up and make a solemn declaration that she 
affirms her belief in the .principle of life-long marriage. 
She also has to say that she believes all that is set forth 
in the Apostles’ Creed. She really has to prove herself 
to be a Christian woman. A great many of these young 
people in the open groups have lost touch with the Church, 
if they ever had any, or with any religion, and we are 
trying to bring them back. They are not committed 
members of a branch. Every one who joins is a committed 
person— committed to uphold the principle of life-long 
marriage. 

785. Does the memorandum not include the opinion of 
the open groups? — ^The memorandum is the official opinion 
of the Mothers’ Union submitted through its official body, 
which is called the Central Council of the Mothers’ Union, 
and which has representatives, three at least, from every 
diocese in this country, and from dioceses overseas. The 
Mothers’ Union is found in every diocese of the Anglican 
Communion and therefore is very widespread — Africa, 
India, Australia, New Zealand, <>nada, etc. — all over 
the world. 

786. The members of the open groups are not included? 
— No, they would not have a voice. {Mrs. Remson 
Ward) : Might I add a word? 1 have, just this last week, 
been addressing meetings in Shropshire and a remote part 
of Wales. In Shropshire there were sixteen branches and 
they all had members of every age. There were j*ouDg 
mothers with children and there were a few, a very few, 
older members and there were some middle-aged, but I could 
truthfully say that there were a large number of young, 
really young, mothers at every meeting who had already 
joined, as distinct from the people in what we call open 
groups which are open to everybody without obligation. 
There are thousands of young mothers who have already 
joined the Mothers’ Union, and this memorandum is on 
their behalf just as much as on behalf of the older people. 
{Mrs. Fisher) : The membership quoted has no reference to 
the people in these preparatory groups. 

787. May I ask how the memorandum was compiled? 
Have all the branches seen it or was it drawn up by an 
executive? — It was drawn up by a small group after 
receiving evidence and opinions from every diocese in 
the country. It was then submitted to our Central 
Executive Committee for their approval, and they have 
approved it. 

788. In Part One, section II. paragraph 1 (iv), you say 
that the weight of public opinion has now swung heavily 
in favour of giving freedom to a married man or woman. 
Would you say how you arrive at that, because we have 
had evidence during this week that there has been a swing 
of opinion rather in the other direction? — ^If there is a 
swing of opinion in the other direction we are very glad, 
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but we do know that people known to us have had great 
pressure brought to bear on them to give freedom to their 
husbands — psychological pressure, financial pressure and 
what I can only call sentimental pressure — and that they 
have been spoken of as being hard and narrow because 
they would not give the freedom because they did not 
think it was right to do 'SO. We have thou^t that the 
tendency is to think 'that it is rather un-Christian to with- 
hold tliat freedom from a man, who perhaps has taken 
up with another woman and has perhaps had another 
child, that the sentimental weight of opinion is on the 
side of the newborn infant and the woman who is not 
married, and that the legal wife gets very little sympathy 
if she will not give her husband the freedom he wants. 

789. Would you say that you would consider the public 
was at present “ divorce-aninded ”? — 1 think it is, yes. 

790. One last question. I think I understood you to 
say that the Mothers’ Union felt that divorce should be 
made more difficult. Do you suggest that we should do 
that by legislation ; if so, what legislation?— No, I think 
that in a sense one ought not to have said that. We 
believe that the easier divorce has had a detrimental effect 
upon the life of the nation .and therefore, in a sense, one 
is bound to believe the opposite — that less easy divorce 
would perhaps have a wholesome effect and check this 
threat to the family ; but we know that you cannot go 
back on these things. However, we do ask that a positive 
approach be made, taking into consideration not only the 
hard cases but also the tremendous effect upon the life 
of the nation as a whole of this gradual undermining of 
the status of marriage and the family. ('Mrs. Shackleton ) : 
We do feel at the moment that adults selfishly assume that 
they must not suffer, and that the State encourages this 
attitude by offering easy divorce ; therefore a tremendous 
burden of suffering falls on the children, and it is this we 
feel must not continue. Something must be done to ease 
this suffering falling on the children while parents selfishly 
say they must never be called upon to suffer. 

791. But you are not saying exactly what should be 
done? — (Mrs. Fisher): I am afraid we could not say that. 

792. (Mr. Beloe): I have one or two questions about 
•the children. In Part One, section III, paragraph 2 (i) 
you say: “Husbands and wives can defend their own 
interests ; children cannot, and it is their very defenceless- 
ness which causes their rights to be overlooked”. Then, 
in iPart Three, section I, .paragraph 2, you talk about the 
custody of the children, a matter which the Chairman has 
already mentioned. Are there any other proposals that 
you have for the welfare of the children? — ^You mean 
other than this question of custody? 

793. Yes, or is it just that a tightening up of the 
attitude towards divorce would, in your view, be helpful? 
— 'I think that we were gravely concerned about the moral, 
spiritual and psychological disturbance of children in 
broken homes, which is known to all schoolmasters and 
mistresses and to probation officers and anybody who has 
to do with children ; and we felt from what we were 
told that, though it seemed so hard, it might perhaps be 
belter in the long run to make the direct break from the 
one parent. 

(Chairman): I do not think you quite followed the 
question. 

794. (Mr. Beloe): Perhaps I was not clear. I under- 
stand that point. I wondered if there were any other 
proposals which the Mothers' Union had with regard to 
the welfare of the children in this matter? — ■! do not think 
so, except under some of the financial aspects. Sometimes 
the financial arrangements are not as good, if the wife 
seeks a judicial separation, as those when she divorces her 
husband ; that is putting a pressure, which we think is 
unfair to the mother and children. 

795. (Chairman) : Mr. Beloe did not repeat his question 
in quite the same form. May I try to repeat it as I 
recollect it? Are there any other proposals which you are 
making for 'the welfare of children other than the general 
proposal that marriage should be rendered more stable? — 
I do not think so, Sir. We just feel that the law, as it 
has gradually changed, has always had in mind the 
sufferings of the parents, and though the individual judges 
have done their very best with the children, children were 
not the first consideration, 
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796. (Mr. Beloe): Might I go on from that to ask two 
other questions. You have given us some really harrowing 
stories about children of divorced parents. Have you had 
any stories about children of unhappy homes where the 
parents are not divorced? I suppose you did not try to 
collect those stories? — No, I do not think that we did ; 
also I think that fiie parents in unhappy homes, or the 
mothers with whom we have to deal in unhappy homes 
&nd who are trying to weather tlie storm, are very loath 
to speak about it. That is one of the things one wants 
to bear in mind, that hard cases of people who want to 
get out of their marriages are much more easily spoken 
of than the hard cases of .people who want to stick it out, 

797. il am thinking particularly of stories from the 
teachers. I suppose you did not ask the teachers whom 
you questioned whether they had in their schools children 
who appeared to be suffering from unhappy homes where 
the parents were not divorced? — ^No, we did not ask that. 

798. What would be your view where there are two 
families, one of which is the product of a marriage and 
the other of which is the product of an unsanctified union. 
Do you feel that the children of that union should have 
any consideration? — Yes, of course they should, but that 
is all tied up, is it not, with the selfishness of the erring 
parent? I think that those children have had more con- 
sideration under the successive divorce laws than the legal 
children have had. So often a divorce has been urged 
upon a woman because her husband has contracted 
another union and is responsible for more children, and 
those children have had the consideration which the legal 
children have not had. 

799. I ought perhaps to have made it a little clearer. 
There is, as you know, a proposal that there may be 
divorce after seven years’ separation at the instance of the 
guilty party. Would you feel that that had any advantage 
for the children of the second union? — It does not seem 
to me to better the situation. All these piecemeal things 
only further undermine the state of marriage and the 
family. If these were further undermined, the effect 
would be, it seems to me, that marriage would become 
more and more threatened and the innocent party would 
be the sufferer. 

800. But the children are still there? — Yes, it is simply 
a question of children versus children in that case, is it 
not? I do not know that the children are really suffer- 
ing, except that they are being brought up with the stigma 
of illegitimacy, if the man and woman are living together 
as husband and wife. ‘Marriage Chen would not make 
a great deal of difference. It would take away the stigma 
of illegitimacy but that is the main thing it would do for 
the children. 

801. (Dr. Baird): In (Part One, section H, .paragraph 2, 
you talk of the postponement of parenthood, Mrs. Fisher. 
May I ask you if the Mothers' Union thinks it better for 
a young couple to postpone marriage until they can afford 
to have a child? — I do not think we were prepared to say 
that. Every case must be judged as an individual case. 
You cannot say that it is the right thing for all young 
couples to defer marriage until they can have children, 
but we do feel that the postponing of having children 
does rob the marriage of one of the natural results. The 
bond of children has, in many cases, such a wonderfully 
stabilising effect, so that we feel that possibly postpone- 
ment of parenthood is not always the best thing for the 
marriage. 

802. Have you anything to suggest with regard to the 
housing of a newly married couple? I do not know 
whether it is so in England but in Scotland we are still 
at the stage of having to re-house the worst cases of 
over-crowding. (Chairman): I am rather reluctant to 
intervene but I am afraid. Dr. Baird, that the providing 
of houses for young married couples — and we must all 
think it desirable — is hardly within our terms of .reference. 
(Dr. BfliVtO : It is just that the memorandum does mention 
housing difficulties, I wondered if the Mothers’ Union 
with its vast membership and with, its concern in social 
problems had anything of value to suggest. (Chairman) : 
Very well. I will not stop you. — (Mrs. Fisher): We have 
nothing to suggest except that housing should go ahead 
with the greatest possible speed, and that everything 
should be done to give young people the chance to find 
a simple home of their own where they can bring theil 
children up in safety and in privacy. 
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803. {Dr. Baird)-. The General Council of the Bar told 
us that sexual difficulties were one of the main causes of 
breakdown of marriage, and emphasised very strongly 
that there should be more sex education and pre-marnage 
advice given. What is the Mothers’ Union view on that? 
— (Mi'j. Llewdlyn-Da-^les)-. I think we feel very definitely 
that there should be good preparation for marriage and 
that it should not start just a few nranths before the 
marriage is due to take place. It should be starts in 
childhood and, where possible, preparation should be 
given within the home, and always, so to speak, with the 
family as a background, with the emphasis not just on 
the individuals who are going to marry, but on what 
their responsibilities will be when they are married, it 
should not be purely a biological lecture, but should treat 
of the whole question of marriage in the setting ot the 
family, with a spiritual and moral background as well. 
We do feel there is a great deal of need for more pre- 
paration. 

804. With regard to divorce for incurable insanity, does 
the Mothers’ Union agree that that should be a ground 
for divorce and that there might be a possibility ot the 
law being altered, now that so many more people who 
suffer from incurable insanity are not necessarily certi- 
fied?— (Af«. Fisher ) : I think the Mothers’ Union would 
rather not say anything about grounds for divorce be- 
cause we stand for life-long marriage and by the prayer- 
book service which says that marriage is for better lor 
worse, for richer for poorer, in sickness and in health tiU 
death us do part”. We stand for that, and therefore we 
do not want to enter into the question of legal grounds 
for divorce. 



809. Would you consider it as grievous?— Yes, all of us 
must know cases where that has happened and one parent 
has played off a child against the other parent. But the 
divided loyalties become even more divided where the 
father takes on another wife and the mother takes _ on 
another husband and the childi'en go for part of the rime 
to their father and another mummy and for the other 
part of the, time to their mother and another daddy ; they 
may be very charming to the chfidren and kind, and as 
it only happens for part of the time they spend a lot ot 
money on them. But these new loyalties and these new 
claims upon its affection do, I think, create tremendous 
conflict in the child. 



805. You do not agree that anything should be a giound 
for divorce?— (Mrsr. Remson Ward): I do not ^ 

it would clear the point to say that we believe m the law 
of God. which is marriage as a hfe-lcmg relationship, and 
we believe that ultimately the law of God must be for tlie 
good of society. No laws which man can 
be ultimately so good for society_ as the law of God. That 
is the whole basis of our position. We do, of course, 
recognise -that there are multitudes of people in this 
country who are not Christians, and perhaps do pot e^en 
recognise the law of God, and the State has to ®ake 
provision as best it can for people who do not hoW itiai ^he death of one parent, 

basic fundamental principle, but we cannot say that we 
think this or that divorce law would be better because 
we believe that the Christian conception of maraage as 
outlined by Christ and taught from the beginning is ulti- 
mately the best. It may hurt people here and there but 
we have dealt with all the hard cases and we have not 
really got a better thing out of it in the we heheve, 
than if people had accepted the law of Go^ That is 
why we cannot go into details about this or that recom- 
mendation wiffi regard to divorce. 



810. (Sheriff Walker): Mrs. Fisher, I gather that you 
regard marriage as a life-iong union and you would ■’J^ther 
not say anything about the grounds on which it should 
be dissolved?— Yes, really. I think if you stand for a 
particular principle, it is rather difficult to talk about 
exceptions to the principle, is it not? 

8U. You said, I think, in answer to the Chairman that 
you would prefer the children to live in a quarrelsome 
home rather than in a home where one spouse had been 
divorced and gone away? (Chairman ) : I do not think 
that was quite the answer, was it? I thought that the 
■answer was that the witness would prefer the 
children to live in a quarrelsome honu5 than to 
be divided between two homes. Was that not it? 
—(Mrs Fisher): What 1 really would like to say 
is that I do not like the use of the word “prefer”. I 
do not “prefer” children to live in a quarrelsome home. 
I have been told by those who do handle these difficult 
and problem children that it 'is in fact better for the child 
to have its natural home even if that be very quarrelsome, 
rather than to have its home broken up and the new 
divisions of loyalty and the resulting conflicts come into 
its life. 



812. (Sheriff Walker): Do you regard divorce whereby 
the children are deprived of one parent, Mrs. Fisher, as 
being worse than the death of that parent, or is the effect 
just the same on the children? — I think that is what some 
of our schoolmaster and mistress friends point out, because 
in death there is the direct end and the child settles down 
to life with one parent, but it as this division which goes 
- - so often after divorce that is so much more detrimental 



(Dr. Baird) : I quite understand, thank you. 



806. (Mrs. Allen): In view of what 
about the sanctity of marriage, I wonder if 
would tell me what she meant in reply to the Chairman s 
question when she said drastic action should be taken. 
(Mrs. Shackleton) : From the experience which I have 
gained over the past years of working among young 
married women all over the countt^ 
and into branches by the Mothers Union, I fin^hat young 
married women are seriously concerned with the ettect 
upon the future generation, the children of this generanon, 
of the increasing number of broken homes. As Mrs. 
Fisher has said, we cannot go into particular recommenda- 
tions, but we do feel that the gravity of the situation is 
such that something must be done to improve things as 
they are at the present moment. We should like to see 
the State taking steps to bring home the gravity of the 
situation to young couples who are about to pt married. 
Marriage is something which is not lightly undertaken but 
something which is a life-long union. 



813. But if on divorce the custody of the children were 
given to one parent only without any access being given to 
the other, would they not be very much in the same posi- 
tion as if the other parent were dead? — (Mrs. Llewellyn- 
Davies): I think that very often the child whose mother 
or father has died has a very ideal picture of that parent, 
whereas in the case of a divorce, even though the child 
may not see his mother or father again, he probably feels 
that he has been rather let down, that he has perhaps 
been abandoned in favour of another family. That is 
something with which one never meets when it is a 
question of death. 

814. Of course, there is another point, is there not, Mrs. 
Llewellyn-Davies? A divorce may 'result in another 
family. Do you regard it as better that a marriage should 
be maintained even although one of the parents has formed 
another union? — I think that you can get these hard cases 
where there is an illicit union. Do you mean that the 
original marriage should be maintained and so leave the 
second union to remain an illicit union? 



807. Your drastic action, in effect, would be prepara- 
tion for marriage? — ^Yes. 



)8 May I ask Mrs. Fisher one question about a point 

a_. *- rtf' 



previously raised, the tragedy to children of divided the third person concerned finds that kind of relationship 
loyalties where divorce has taken place? Would you say ^ very unsatisfactory one. 

that there could be 818. But you recognise, do you not, that illicit unions 

that were unhappy and with a quarrelsome atmospnere/ children?— Yes. 

(Mr.y. Fisher): I should think there probably are. often lead to cniiarenf 



815. Yes. — ’I 'think that it is much better that that should 
remain an illicit union than that it should be given legal 
status at the expense of real marriage. With divorce and 
re-marriage the illicit 'Union is given legal status but the 
moral situation remains the same. 

816. Is that because you want to retain marriage as a 
life-long union? — Yes, we believe tliat marriage is a life- 
long union, a relationship which one cannot break. 

817. And therefore it is better, if the couple have 
separated, to allow the second union to remain an illicit 
union?— Yes. I think, too, there is another point, that 
sometimes if it is separation rather than divorce, the second 
union does not last and does not lead to a family, because 
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819. And they are branded, are they not, as illegitimate 
children? — Yes, unfortunately. 

820. Do you think that is justifiable? — I think that if 
you maintain the .principle that marriage is life-long you 
cannot bretdc it ; you can only give the second union 
respectability from the point of view of making it legal. 
We think the benefit to society in the end is far out- 
vveighed by maintaining the principle that marriage is life- 
long than by allowing divorce to give that respectability 
•to -an illicit union. 

821 Do you, or do you not, recognise a conflict 
between Christian principles which would require marriage 
to ibe a life-long union and Christian prmciplM which 
•would not want to see children branded with illegitimacy? 
Mow do you resolve that?— (Mrs. Remson Ward): I am 
afraid that for the Christian the answer is that there is no 
stigma in the sight of God, it is only in the sight of 
society. All children are the same in the sight of God. 

822. But the children have to suffer?— That is_ true, 
but, you know, one of the most common causes of divorce 
is the fact that married people are now regarded as possible 
partners in another union, and I think all of us have had 
experience of cases where a child has been used as a lever 
to procure a divorce, to persuade the innocent party to 
•divorce the erring partner for the sake of the child who 
is to be born. In many cases the child would not have 
been bom if it was .not that the fact that there is a 
child on the way is so often used as a lever to persuade 
the wife or the husband to grant the divorce. Do you 
see what I mean? 

823. Yes, I see. 1 want to ask you about maintenance. 
Is there any real difficulty in obtaining enforcerpent of 
maintenance? — ('Mrs. Fisher): I am not in a position to 
see these things, but our members who are magistrates 
tell us there is a very real difficulty, very often a tragic 
•difficulty, in getting the money which the court has 
ordered the husband to 'pay, and the wives do suffer very 
much because they do not get their maintenance. Probably 
the mother has to go out to work in order to maintain 
the deserted family. 

824. In Scotland, Mrs. Fisher, as I understand the law 
there, when a husband fails to pay his wife’s maintenance 
he may be imprisoned. That is the same in England? — 
Yes, it was one of the points we made, and the Chairman 
said he was looking into it. He did not know if it was 
true that the imprisonment cancelled debt. We had been 
informed, though we may be quite in error, that if a man 
defaulted he could be sent to prison and the imprisonment 
cancelled the debt so that the wife was no better off as 
a result. 

825. I want you to assume that in Scotland the position 
would be that not only would imprisonment not cancel 
the arrears of maintenance, but the husband could again 
be imprisoned in respect of the same arrears. Would 
you like to have that adopted in England? — I do not 
think we know what we want adopted. WJiat we do 
want is to secure that the woman gets her alimony. 

826. As regards the husband’s wages, I understand that 
in England the wife cannot attach them for alimony, or 
is that wrong? — 1 am afraid I do not know. 

827. (Lady Portal): I should like to ask Mrs. Fisher 
one question on paragraph 2 of Part One, section II, 
about the postponing of parenthood. Those of us who 
do any social work, particularly among young people, 
are quite aware of the economic difficulties, but what 
the 'Mothers’ Union says as to the postponement of parent- 
bood being due in the first place to confusion of thought 
about the purpose of marriage had not come to my know- 
ledge. Could Mrs. Fisher tell me what evidence the 
ilVd others' Union has for that, and does it mean that it 
is subsequently that the economic difficulties come in? — 
I think we meant that fundamentally — this is perhaps a 
better word — postponement of parenthood is due to the 
xnodem idea about marriage becoming detached to a 
certain extent from the expectation of parenthood as a 
necessary outcome. In our marriage service, as you know, 
iwe have stated the three causes for which marriage was 
ordained: first, for the procreation of children; secondly, 
for the mutual comfort and help of each other in sickness 
and in health ; and, thirdly, that those who cannot live 
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decent lives outside should marry and have the natural 
satisfaction of their instincts and inrpiilses. I think that 
the order has been rather reversed in the minds of this 
generation and very often the mutual satisfaction comes 
before t.he idea that marriage was ordained for the 
procreation of children, 

828. (Mr. Mace): In Purl Three, section T, in the last 
few words of the first paragraph you submit ithat a wife 
who has deep conscientious objections to divorce ought 
not to be penalised financially but should be given as 
great security and financial advantage in separation as in 
divorce. Would you tell us why you think there is greater 
security and financial advantage in divorce than in separa- 
tion?-KMrj. Renumri Ward): Is 'it not a fact that in 
divorce, where tiie husband has private means, the court 
may order money to be put aside to provide security for 
the wife’s alimony for her life ; in a separati-on, the court 
regard the separation as temporary and provision is made 
for the joint lives of husband and wife ; is that not right? 

829. Would you deal with cases, which I think are in 
the majority, where the husband has not ^ such private 
means to give security for alimony? — I think you have 
to put in that reservation, where the husband has capital, 
for very often there is a house or something of the kind. 
I have always understood that the law regards separation 
as in a sense temporary, and not a final break, whereas 
divorce is a final break and provision, if possible, is made 
for the lifetime of the wife, rather than for the joint 
lives of husband and wife. 

(Chairman) : I may say that that is my present impres- 
sion, but my colieague.s will remove it if it is wrong. I 
thought that was the position, too. 

830. (Mr. Justice Pearce) : Mrs. Fisher, I wanted to ask 
you about this question of diividing children between their 
fathers and mothers. I imagine that any person who has 
experience of these matters knows how grave are the 
effects on the children, whatever is done. I think that in 
your list of hardship cases you will find cases where there 
have been detrimental effects to the children, both where 
the children have been exclusively with one parent and 
where the children have been divided between them. Did 
your questionnaire give an opportunity for people to tell 
you of cases where the division of children between their 
parents has worked reasonably satisfactorily?-|-(Mri'. 
Fisher): I think probably we did not ask that in our 
questionnaire. 1 have no doubt we ought to have, 

831. Of course. In many cases parents do not fight over 
their children and in some cases where they fight they 
learn a little consideration and commonsense and cease 
to fight? — ^Yes. 

832. In those cases you would not advocate, would you, 
that the court should step in and, in spite of the parents’ 
agreement, compel the child to have dealings with only 
one parent? — No. I was re-reading the evidence last night, 
and I think one of the people had made, before the 
divorce, a private arrangement with his wife that he should 
have the custody of the children, and she access, because 
he felt pretty sure that, though the wife was the erring 
partner, the chances were that because she was the mother 
she would have been given the custody of the children as 
they were tiny. All through this story there is the very 
upsetting effect of the constant access by the mother, which 
of course one can understand very well. That was a 
friendly arrangement which, possibly with wiser advice, 
might not have been made. 

833. You really are suggesting that, even where both 
parents think it is sensible to divide the children, during 
the school holidays, for instance, this should be stopped 
by the court? — I think that this whole matter needs very 
careful consideration, because evidence from the people 
who are handling these children in the schools is so strong 
that one cannot help but accept it. I do feel that to deny 
access to the one parent may impose most severe hardships 
on the parent, and iposslbly for a time on the children, 
but in the end, if they could be brought up by one of 
the parents it would probably make for greater stability 
in their lives. 

834. Denial of access would, of course, create a difficulty 
in those cases where the parent who can provide a home 
is the one who has broken up the marriage, and the other 
parent is unable to .provide a home. Take the case, which 
is quite frequent, of a mother with young children who 
has left her husband, and he cannot really provide a home 
for the children, Would you not think that the apparent 
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injustice of cutting out an innocent father in such, cases 
possibly did more harm to the child than good? — If the 
mother has deserted, then I should think she was not fit to 
have the custody. 

835. You said it would be better if a parent were cut 
out, as if he or she were dead? — I said it might be. I 
would like to emphasise, we did not say that it would be, 
but we do want this thing looked into very carefully. 

836. I follow that, I am only trying to find out just 
where your mind stands in the matter. The use of the 
words “ as if they were dead ” raises this point, that if 
they were dead it would be simple, but if a child, say, 
of twelve or thirteen years knows that it has an attractive 
mother or father, of whom it is fond, still living, it is 
going to have a detrimental effect on the child, is it not, 
if the court cuts off that parent? dr do you not think 
so7_yes, it might. Of course, ’that is why I say that 
access is such a very serious question which could only 
be decided in each case according to the circumstances of 
the case, but I do think it wants consideration. {Mrs. 
Remson Ward): ‘Might I add to that? 1 think what we 
felt was that at .present it is usual to assume that the 
partner to whom custody is not given shall have access, 
and what we feel is that that is too easily taken for granted. 

837. The burden of proof ought to be the other way, 
you mean? — No, not necessarily, but the question should 
be examined as to whether it is really to the benefit of 
children for access by the guilty party to be given as a 
regular routine measure. 

838. (Lord Keith) : Mrs. Fisher, you approach this 
question of divorce from a religious point of view, and 
perhaps I mi^t say you will appreciate it is very difficult 
to ask you questions? — (Mrs: Fisher): I am sure it must 
be, I am so sorry. 

839. At least, it may be easy enough to ask you 
questions, but it may be difficult to get answers?— Yes. 

840. Of course, you do realise that there are other 
religions which regard marriage as a divine institution? 
—Yes. 

841. And there are branches of the Christian religion 
which take different views on the question of divorce. As 
I understand it, one of the functions of the Mothers’ Union 
is to try and attract as many young mothers into the 
Union as possible, is that right?— I suppose any society 
is glad to have members, is it not? 

842. But I thought you had a special purpose in getting 
young mothers to join the Mother’s Union? — ^Yes, we 
do, because we set out to try and help them to establish 
and maintain Christian homes, which we believe to be 
the best kind of home. 

843. Is it the case that a young mother, or any mother 
who joins the Mothers’ Union, will be of necessity against 
divorce?— She should be, yes; if she has been properly 
prepared before she joins, she should understand that she 
is going to stand up in Church and affirm her belief in 
the Christian principle of marriage. 

844. Therefore such a mother will not divorce her 
husband on any ground whatsoever? — I would not say 
it never happened, but it is so rare in the Mothers’ Union 
that it is quite startling when it does happen. 

845. But that is what your aim is?— Yes, 

846 And the more you succeed in. bringing young 
mothers into the Union the more you will permit of illicit 
unions by the husbands, if the husbands go wrong?— We 
ire out for the family, and though we are a Mothers 



Union we have a very great regard for the fathers, and 
quite a lot of indirect work goes on with the husbands of 
our members, especially the younger ones, who like to 
come to meetings with their wives. We try to help the 
father and mother to undertake their responsibibties in a 
Christian spirit, and it is a very rare thing mdeed for us 
to hear that our members have divorced their husbands — 
certainly we would not encourage illicit unions. 

847. I quite appreciate that there is no desire to do 
anything of that sort. All I am suggesting is that if the 
members of the Mothers' Union find their husbands go 
wrong their attitude is that they will not divorce them 
on any ground whatsoever? — Every Mothers’ Union 
member must be true to her own conscience. _ There might 
be a Mothers’ Union member who would think she ought 
to divorce her husband, in which case she would cease to 
be a Mothers’ Union member. 

848. I just wanted to get that clear. Of course, we 
all agree that marriage should be a life-long relationship, 
but I suppose you recognise that there are many marriages 
■which are not life-long relationships in fact? — You mean 
that the partners have deliberately given up living together, 
even though they have not entered into any legal separa- 
tion? 

849. It may be. — Of course, that is a theological ques- 
tion, is it not? As you have reminded me, some branches 
of religion have different views on this, but the Church 
of England, and the Mothers’ Union within the Church 
of En^and, stand by the teaching in St. Mark, chapter 10, 
where Our Lord points out that from the beginning God 
made them male and female to become one in marriage 
and that they should not be put asunder ; he rlid go on to 
say that Moses for the hardness of their hearts gave them 
divorce, but thereafter he said that if a man put away his 
wife and marry another he is committing adultery, and 
the woman likewise. That is what the Church of England 
teaches. 

850. I quite understand that side of it, and that brings 
me to this question. Apart from the religious aspect, do 
you see any difference between a home broken by divorce 
and a home broken by permanent separation? — I do 
personally, because I believe that where it is broken by 
separation, there is always the opportunity and chance of 
reconciliation. As a matter of fact I know of such a 
family where, after quite a number of years of separation, ■ 
there is coming about by degrees a very definite reconcilia- | 
tion : the children have never had the feeling that their ' 
father has deserted them or their mother ; they have known 
that this was a temporary arrangement, and now they are 
coming together again. I think most of us have known 
that kind of case. 

851. That would be a somewhat exceptional case? — 1 do 
not know, they are not at all exceptional people. 

852. And even divorced couples might rc-marry, might 
they not? — They can, yes. (Mrs. Remson Ward): Might I 
add to that the point, as we see it, that divorce breaks 
the bond of marriage, but separation does not break the 
bond, it is separation within the bond, is it not? 

853. I quite agree, and you therefore prefer separation? 

— ^Yes, because we feel that is not going contrary to 
the bond of marriage, even though the people may not 
be living together for the time being. 

854. When you speak of separation, you mean judicial 
separation? — Yes. 

(Chairman): Thank you for coming and talking to us 



(The witnesses withdrew.) 
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RECOMMENDATIONS AND ARGUMENTS 
AS TO CHANGES IN THE LAW WITH REGARD 
TO MARRIAGE AND DIVORCE 
The references to Sections relate to the Sections in the 
Matrimonial Causes Act, 1950, unless otherwise stated. 



Desertion. Section 1 (1) (b) 

J. (fl) That the period of three years immediately pre- 
ceding the presentation of the petition be reduced to one 
year. 

There seems to be a genera! public misapprehension as 
to the time when a petition on this ground can be 
presented. This is not three years after the date of the 
marriage, but desertion for three years immediately before 
the presentation of the petition. Hence the three years’ 
period may not begin to run until several years after the 
date of the marriage. This period is too long, and should 
be reduced to one year. 

(b) That provision should be made that previous 
periods of desertion should be aggregated with the period 
immediately preceding the date of such presentation, and 
be deemed revived in spite of any previous condonation. 

It not infrequendy happens that after a period of diffi- 
culties and disagreements one of the spouses deserts the 
other, and then returns. This may be repeated on several 
occasions, but as the law now stands the injured spouse 
cannot petition. Such a state of affairs involves great 
hardship and injustice ; and provision should be made 
allowing previous periods to be aggregated with the period 
immediately preceding the date of presentation in comput- 
ing the period of one year, as if they immediately preceded 
the said date of presentation. 

It is difficult to understand why desertion should be 
singled out as an exception to the general principle of 
condonation. In accordance with that principle a previous 
offence of cruelty or adultery, although condoned, is 
revived by a subsequent matrimonial offence — and perhaps 
by wider grounds of matrimonial conduct of a grave 
nature, into which we need not enter. It was said by 
Denning L.J. in Beale v. Beale (1950) 2 All E.R. 539, 
that condonation was only a conditional forgiveness, the 
offender being, so to speak, put on probation, and if the 
condition was broken the former matrimonial offence 
was revived, and could be relied on as a ground for a 
petition. In the case of desertion, however, in consequence 
of the requirement of three years immediately preceding 
the desertion relied on, condonation does not apply. Pro- 
vision should therefore be made that previous desertions 
should be regarded as immediately preceding the date of 
presentation of the petition, and be added to the com- 
putation of the period of desertion, whatever period 
(whether three years or one year) may be decided upon. 
Unsoundness of mind. Section 1 (1) (d) 

2. (a) That the word “ incurably ” in line 1 of this para- 
graph be omitted, and the period of five years mentioned 
in lines 2-3 be reduced to three years. 

Further or alternatively to such reduction, aggregation 
of prior periods should be permissible, on simUar lines to 
those suggested in 1 (b) above. 

The difficulty of proving that unsoundness of mind is 
“ incurable ” is so great in many cases that some less 
stringent test should be applied. It should be sufficient to 
regard it as proved if care and treatment has had to be 
applied for some reasonable period or periods. It is 
obvious that the attainment of the objects of marriage is 
destroyed in various periods, or one long period, of un- 
soundness. A continuous .period of five years seems to be 
too long ; but if various periods could be aggregated, as is 
recommended by us in the case of desertion, as above, 
some considerable relief would be afforded. There can be 
no doubt .that great hardship must be caused to the normal 
spouse, and must frequently have a serious and detrimental 
effect on his or her health, if unsoundness of mind of the 
other spouse lasts for five years, whether for one con- 
tinuous period or for a succession of shorter periods. 



{b) That statutory provision should be made embodying 
the principle of the decision in Safford v. Sajjord (1944) 
P.61 (1944) I All E.R. 704. 

Our recommendation as to Safford v. Safford rests on 
the fact that this case does not appear to have been con- 
sidered by the House of Lords, and certainty of the Uw 
would be secured by embodying its principle in legislation. 

(c) That in Section 1 (2) a new clause " e ” be added 
providing that “care and treatment” shall be deeme^ to 
apply to a voluntary patient of unsound mind receiving 
care and treatment in a mental home or other similar 
institution, although no certification or order of detention 
has been made, and that the period of residence therein 
should be added to and computed in the period of five 
years or other period decided upon, for the purposes of 
this su.b-section. 

This recommendation deals with voluntary patients. It 
often happens that in an effort to save the patient from 
worry, and the family from exposure, certification is 
avoided. But, as time goes on and it seems clear that cure 
is extremely unlikely, the treatment in a mental home 
should be regarded as having been for “ care and treat- 
ment” from a date to be ascertained by enquiry, and the 
period of five years, or whatever else may be recom- 
mended, should include that time, though separated by an 
interval from the later period of care and treatment. 

Restrictions on petitions for tiircc years. Section 2 

3. Section 2 should be repealed altogether. Alter- 
natively, the three years’ period should be reduced to one 
year. And if any ban is imposed, a much wider discretion 
than that in the proviso should be given to a judge of the 
court, so as to allow presentation of a petition, in pro,per 
cases, before the prescribed period has expired, 

In the case of a marriage which soon proves itself a 
failure, whether entered into hurriedly or not, the three 
years’ ban on a petition is, it is submitted, excessive. The 
renewal of an association w.ith a paramour before the 
marriage would almost certainly render the marriage a 
failure. At all events it could not be expected that the 
other spouse would usually be willing to forgive it ; and 
the ban of three years from the date of the marriage would 
be 'intolerable. If a period of ban is insisted on, discretion 
should be conferred on a judge of the court to shorten 
the period — a discretion much wider than that contained in 
the proviso. Other instances might easily be adduced. 

Section 3 requires to be considered with Section 30. 
which please see post. 

Section 8, sub-section 1, proviso (ii). Nullity 

4. That the proviso as to one year should be extended 
in special circumstances if a judge of the court in his dis- 
cretion .thinks fit, such circumstances being stated in the 
Act if thought necessary, but we do not re^mmend such 
statement, as it might fetter judicial discretion. 

Alternatively, that the period of one year should be ex- 
tended to one year after the date when the _ petitioner 
discovered, or had reasonable opportunity of discovering, 
the real facts. 

This proviso does appear not to make adequate allow- 
ance for special circumstances. For example, some 
marriages are contracted when one party, usually the 
husband, .is about to go abroad unaccompanied by the 
other— either on service or on business duties. For this 
or other reasons there might be little opportunity for the 
other to discover 'the real facts until his return after the 
year had expired. 

It would appear desirable to ^low an alternative period, 
e.g., one year after the petitioner had discovered, or had 
had reasonable opportunity to discover, the facts. Alter- 
natively, a judge of the court might be given a discretion 
to extend the time. 
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Section 4 requires consideration as to connivance, con- 
donation and collusion 

5. The law should not be so rigid as to strike at real 
attempts at reconciliation. 

These three subjects are akin, and the interpretation of 
the facts relating to them is so 'Uncertain as to deter the 
spouses in many cases from any attempt at reconciliation. 
Condomt/ion has already been dealt with in the argumeiit 
under Section 1 (b) of the Act. As to collusion, there is 
a danger that any approach with a discuKion on matters 
of common interest, though in good faith, may possibly 
be regarded as collusive. The result is that an approach, 
which might have led to the reinstatement of the marriage, 
is often .rejected, and reconciliation becomes impossible. 

Decrees a mensa et thoro. Section 14 (1) 

6. It would save much time, trouble and research if the 
grounds of these decrees, as now applicable in view of 
modern legislation and practice, were stated, with any 
limitations as to domicil or residence. The basis of many 
ancient decisions may have been modified in various ptit* 
ticulars, and it would tend towards certainty of the law if 
a legislative enactment dealt with this problem. 

Sections Iti to 18. Domicil. 

7. That for the purposes of this Act a British woman 
who marries a man (whether a foreigner or not) should 
be deemed to have retained her pre-marriage domicil 
unless and until .it Is shown that she has acquired in fact 
and of her own free will a domicil of choice elsewhere ; 
and that her pre-marriage domicil or any domicil of 
choice so acquired subsequently by her shall not be 
affected by the pre-marriage domicil, or any subsequent 
change of domicil, of .her husband. And that the necessary 
alterations shall be made in these Sections to carry out 
this principle. 

This is a very important matter from the wife’s point 
of view. The old doctrine of the common law that 
husband and wife were one person, and that the husbaind 
was that one, has gradually been replaced by substantial 
reforms in the status of women, .and such relics as still 
remain of that doctrine should be entirely abolished. 

It is sufficient to refer to the evolution of the law as to 
separate estate including the abolition of the restraint on 
anticipation, the wife’s sole liability for her to-rts and 
the non-liability of the 'husband therefor, the wife’s right 
to vote in elections, and to retain her nationality on 
marriage to a foreigner. 

The jurisdiction of the courts in matrimonial cases 
appears to have rested as to some on residence within the 
jurisdiction, and as to others on domicil in England. So 
far as the latter is concerned, Lord Greene M.R. in 
de Reneville v. dc Reniville (1948) P. 100, said : 

“The trouble is .the wife’s intention as to domicil is 
immaterial ; the change of domicil on marriage to a 
foreign husband happens whether she likes it or not. 
The wife has the 'husband’s domicil as long as the 
marriage subsists ; the conception of a separate domicil 
is unknown ; the wife cannot rely on the pre-marriage 
domicil.” 

Lord Greene referred to a “ foreign husband ”, as was 
the case then under consideration. But it is submitted 
that the rule applies to an Englishman who rs domiciled 
abroad, Hence the blot still remains, We recommend 
therefore that the law should be brought up to date, and 
urge that there should be equality between the sexes. 

The unsatisfactory state of the .present law is shown by 
the following illustration. An Englishwoman domiciled 
in England marries a man domiciled in France. Soon 
afterwards he establishes a permanent home, and so 
acquires a domicil of choice, in Italy, and subsequently 
acquires a domicil of choice in Greece. Her domicil first 
becomes French, and then successively Italian and then 
Greek, although this may be quite contrary to her wishes, 
and whether or not she has ever been in one of those 
three countries. 

Nationality is probably regarded by most people as far 
more important than doraicU, as regards status. By the 
Naturalisation Act of 1870 a British woman marrying 
a fore'igner was deprived of British nationality. Some 
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relief was given by the British Nationality and Status of 
Aliens Act, 1914 ; but it was not until the British 
Nationality Act, 1948, that the right was restored to 
British women to retain their nationality on marriage to 
a foreigner. 

There can therefore be separate nationality, but not the 
less important right of separate domicil. It is recog- 
nised that women are at a disadvantage in regard to the 
latter, because Sections 16 to 18 do something (though 
not enough) to mitigate it. It is submitted that it would 
be far more logical, and more in accordance with the 
modern view, and with common justice, to introduce the 
basic reform. We urge that the time has now arrived 
when legislation should remove this anachronism. 

Sections 30 and 3. Proceedings and making adulterer a 
co-respondent 

8. That a wife .petitioner alleging adultery with a woman 
(heretofore called “ the woman named ”) should be com- 
pelled to join her as a co-respondent, just as a husband- 
petitioner is compelled to join the man guilty ©“f adultery 
with the wife-respondent, unless the court otherwise 
allows. 

That Sections 3 and 30 be modified accordingly; and 
that if the wife proves the adultery alleged she may 
recover as against the woman co-respondent damages and 
costs just as the husband would in the converse case. 

In view of women’s status so nearly approximating to 
that of man’s, to which reference has been made under 
the last preceding head (No. 7), it is submitted that the 
time has now arrived when Sections 30 and 3 should be 
amended. 

It was held in Place v. Searle (1932) 2.K.B.497, that 
each spouse had now a right of consortium with the other. 

It follows thart, as a husband has the right to claim 
damages and costs against the man guilty of adultery 
with liis wife, so a wife should be granted the same right 
against the woman who has cotnmitted adultery with 
the husband; and we urge that Section 30 should be 
amended accordingly. 

On this basis Section 3 would also need amendment, so 
as to apply equally to the petitioning wife. A wife 
petitioner should be required to join the woman (nw 
called “ the woman named ”) as, and she should be 
known and described as, the co-respondent. This of 
course would be subject to the power to excuse this as 
in Section 3 (1). 

Separation by order of court, written agreement or actual 

verbal consent or tacit assent 
9 That the grounds for divorce in Section 1 be extended 
to provide for the grant of a decree to either party after 
a period of five (or perhaps seven) years’ separation, 
whether under an order of any court, or by agreement, 
consent or assent as above. 

If the spouses have in fact lived separate and apart 
during the prescribed period it seems desirable that it 
should be regarded as proved that the marriage, is entirely 
broken up. The question then arises whether it is desir- 
able to give either party, or both parties, the right to apply 
for a decree of dissolution. It is sometimes argued that 
if the separation is agreed to by both spouses, the .party 
who is really at fault ought not to be permitted to app y 
for the divorce. This argument is specious, and should 
not be regarded as concluding the question for the follow- 
ing reasons (inter alia): — 

(a) It by no means follows that only one spouse is at 
fault A .marriage does not usually break up by reason 
of the fault of one of the spouses only ; and if the 
court had to enquire after at least five years from the 
separation as .to the causes of the break-up, the evidence 
previously available ■might not be able to be called, or 
be convincing, in view of the fallibility of memory. 

(b) Even assuming that the petitioner was the sole 
cause of the separation, it may be considered against 
public policy that the marriage should be regarded 
as continuing when in fact it has ceased to exist in the 
ordinary sense. 

(c) It is not unlikely that the offending spouse felt 
a 'grievance, and this would tend towards the formation 
of another association contrary to .public policy. He 
or she would of course have to ask for the discretion 
of the court to be exercised in that event ; and it 
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would no doubt be refused in the appropriate circum- 
stances ; but the court would no doubt then be in- 
fluenced by the attitude of the unoffending spouse, as 
well as the public interest. 

(d) It is not always easy to show repudiation of the 
agreement, e.g. by non-payment of the weekly or other 
sums. Much depends on the financial ability, and the 
question of ill-health may also enter into the enquiry. 

(e) Separation agreements are often_ entered into 
under great stress of mind by the injured spouse — 
usually the wife — in the desire to .prevent public ex- 
posure. After a time the sense of frustration and of 
loneliness presses, and she desires freedom to re-marry. 
If the law does not allow this after a reasonable inter- 
val she may think the law unreasonable ; a sense of 
grievance may supervene and she may form an irregu- 
lar union. For this reason it is thought that an agree- 
ment not to sue in respect of former offences in the 
separation agreement is against public policy and 
should be so declared by legislation. 

In the case of a separation by mutual consent without 
a written agreement, or merely by neither party dissenting, 
the case for allowing a dissolution seems quite as strong, 
if not stronger, as being consistent with, and not against, 
public policy, in order to prevent irregular unions. 

Jurisdiction by domicH or residence 

10. That it would save uncertainty if the grounds of 
jurisidiction in matrimonial causes were brought up to 
date and codified on logical lines. 

It is somewhat difficult to decide whether the jurisdic- 
tion of the court rests on domicil or residence, or even 
whether it exists when the respondent can be served with 
a petition when he is within the jurisdiction. It seems 
that the matter should be put beyond question in the 
various matrimonial causes which arise. There is no 
doubt that domicil is the most important point, but 
whether it is that of the petitioner or both petitioner 
and respondent remains in some doubt. It is time that 
the whole matter should be codified for the sake of cer- 
tainty. 

Reference may be made to Sections 16, 17 and 18 as to 
the various tests. Section 1 of the Law Reform (Miscel- 
laneous Provisions) Act, 1949, is now repealed by the 
1950 Act; but some of the Sections of the latter Act 
refer to residence, and some to domicil (see Sections 36 
to 18), and Section 18 begins with the statement “With- 
out prejudice to any jurisdiction exercisable by the court 
apart from this section ”. 

If the plea put forward under paragraph 7 (domicil 
ante) is carried into effect, we may have a logical system 
evolved, perhaps with some exceptions for special cases, 
but based on an intelligible standard. 

Orders for maintenance (sec Section 7) 

11. That power should be given to courts of summary 
jurisdiction to make orders for maintenance, in the nature 
of interim orders, when a petition is threatened, or even 
when it has been presented unless and until the Divorce 
Court determines an application for maintenance to itself. 

Courts of summary jurisdiction have jurisdiction to 
make orders for maintenance for a wife and children in 
the case of wilful default of the husband to provide it. 
It frequently happens that when such applications are 
made the husband says that he has presented, or intends 
to present, a petition to the Divorce Division against his 
wife. In view of recent judicial .pronouncements it is 
understood that such courts adjourn sine die the applica- 
tions for maintenance, and the wife and children are left 
without means of sustenance. The magistrates of course 
do not wish to run the risk of “ contempt of court 
It is suggested that they should be authorised to make 
a kind of interim order, subject to variation, unless and 
until the Divorce Division deals with the same subject- 
matter, thus saving the costs of an application for alimony 
to the said Division. 

Orders for maintenance of guilty spouses (see Section 19) 

12. That a guilty spouse should seldom if ever be en- 
titled to an order for maintenance for himself or her- 
sdf. 

It is submitted that, apart fro^m exceptional circum- 
stances, a wife or husband should not be entitled either 
under Section 19 or otherwise to maintenance, if found 
guilty of any matrimonial offence in respect of which a 



decree of dissolution is granted, This of course does iiot 
apply to any allowance granted in respect of the main- 
tenance and upkeep of the children of the marriage. The 
retention of the power of the court to grant maintenance 
orders to guilty wives (commonly called a compassionate 
allowance) who have broken up the marriage is a great 
injustice to the husbands and should be most sparingly 
applied, and only in most limited circumstances. The 
husband may wish to re-marry, and it is inequitable that 
in such circumstances he should have to divide his incMne. 
Since conception of the dependence of women was em- 
bodied in our divorce law a great change has taken place 
in the status of women, and their capacity to provide for 
themselves has increased greatly. This objection applies 
even more strongly when the wife’s fault is adultery. 



THE LAW RELATING TO PROPERTY RIGHTS 
BETWEEN HUSBAND AND WIFE 

Income tax 

13. (a) That married persons be assessed and taxed as 
individuals. 

(b) That a married woman’s tax be collected from her 
or her estate. 

(c) That a husband be not liable for his wife’s tax, or 
obliged to make a return in respect of it. 

((f) That the Finance Act, 1950, and any other pertinent 
legislation be amended accordingly. 

The present law, whereby the incomes of husband and 
wife are aggregated for purposes of tax penalises marriage, 
although the State should encourage its stability. Further, 
it leads in some cases to irregular unions, marriage being 
dispensed with for the sake of financial advantage. 

Spouses should be entitled to keep their financial affairs 
separate. 

THE ADMINISTRATION OF THE LAW 
OfHccrs of the court 

14. That an adequate number of officers of both sexes, 
with, equal status, be appointed without delay to assist 
the court in questions of the custody and welfare of 
children, fte marriage of whose parents is the subject of 
proceedings. 

In all matters concerning the custody and welfare of 
the children of persons whose marriages have been 
dissolved or who have been separated by order of any 
court it is imperative that before decisions are taken 
investigations should be undertaken for the purpose of 
assisting the courts. 

It is realised that one male officer of the court has 
been appointed. We urge in all matters relating to 
childrien the necessity of competent women being 
employed, and that an adequate number of both sexes be 
appointed, For cases of young children, whether boys 
or girls, and for older girls, competent women are essen- 
tial. They would in all probability be better able to 
appreciate the reactions of the children to the conflicting 
appeals of their parents. Married persons qualified for 
this work should be appointed, though not exclusively, if 
available. 

The Legal Aid and Advice Act, 1949 

15. That the provisions of 'this Act lelapting to legal 
advice should be implemented at the earliest possible 
moment in so far as they relate to matrimonial causes. 

The Act has been in operation to a limited extent, and 
only so far as legal aid is concerned. The first report 
shows that about four-fifths of the legal aid provided has 
been for divorce. Thus a considerable amount of money 
has been expended without preliminary legal advice. In 
all probability many marriages could have been saved 
had legal advice been available at an early stage, and a 
considerable saving of public money could have been 
effected. 

The matrimonial jurisdiction of magistrates’ courts is 
considerable, and legal aid and advice are needed there 
just as in the High Court. 

•{Received 20/A December, 3951.) 
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855. {Chairman) : Mr. Earengey, are you still a county 
court judge? — was a county court judge, I am not now, 
I have retirisd. 

856. I thought you had retired, but I think you have 
been sitting as a commissioner to hear divorce cases, 
have you not? — ^Yes, a special commissioner. 

857. And your wife, in addition to being a Bachelor of 
Arts and a Justice of the Peace, is a Barrister-at-Law? — 
That is so. 

858. You yourself are a Queen's Counsel, Bachelor of 
Arts and Doctor of Laws. In your memorandum you 
first of all set out some recommendations as to changes 
in the law with regard to marriage and divorce, and you 
do it as a rule, by reference to Sections in .fee Matri- 
monial Causes Act, 1950, and you then go on to argu- 
ments in favour of your suggestions. I have a few 
questions I want to ask on your arguments, if you will 
kindly clear up certain points for me. The first heading 
is “ Desertion ”, and you say: — 

“ There seems to be a general public misapprehen- 
sion as to the time when a petition on this ground can 
be presented. This is not three years after the date of 
fee marriage, but desertion for three years immediately 
before the presentation of the petition. Hence the three 
years’ period may not begin to run until several years 
after the date of the marriage. This period is too long, 
and should be reduced to one year.” 

Could you explain why you think it should be reduced 
so much? — ^What I had in mind was that a discretion 
should be given on the three years. Suppose the deser- 
tion does not begin until, shall we say, tli® fourth year 
of the marria^, the parties have to wait another three 
years, which will make it the seventh year of the marriage 
before release can be given. That, in my submission, is 
too long. 

859. On the other hand, presumably they have been 
living for the first four years without desiring to be 
divorced on the ground of desertion, so whenever the , 
period starts it is still the same as regards the period after 
desertion occurs, whether it takes place in the fifth year 
or the first year? — Does it follow, my Lord, that they 
have been living without the desire for divorce? They 
may have been living a very unhappy life, but have been 
induced by various considerations not to take proceedings. 
Then the matter gets beyond endurance and, after two or 
three years of misery, perhaps for both of them, they 
decide, or one decides, to petition. 

860. Yes, I follow your reason, thank you. You then 
point out; — 

“It not infrequently happens that after a period of 
difficulties and disagreements one of the spouses deserts 
the other, and then returns. This may be repeated on 
several occasions, but as the law now stands the in- 
jured spouse cannot petition. Such a state of affairs 
involves great hardship and injustice; and provision 
should be made allowing previous periods to be aggre- 
gated with the period immediately preceding fee date 
of presentation in computing fee period of one year, as 
if they immediately preceded the said date of presenta- 
tion.” 

I want to ask you this: if aggregation were allowed, as 
you suggest, would you still be in favour of reducing the 
period from three years to one year? — I think it would 
be quite proper, if three years is taken as the proper 
time for the presentation of a petition at all, except for 
special leave. I think it would be right possibly to say: 

“ as if they immediately preceded the said date of pre- 
sentation, but not before the end of three years from the 
date of the marriage ", or something to that effect. 

861. If aggregation were allowed, you would think that 
perhaps some qualification would be required? — ^Yes, I . 
think that the period of presentation should not be less 
than the period for an ordinary divorce. And may I say 
that one phrase is not quite clear. We say : “ as the law 



now stands the injured spouse cannot petition ” ; of 
course, that is on the assumption that the last period has 
not yet amounted to three years. 

862. Yes, I followed that. Coming to your second 
heading, “ Unsoundness of mind ”, you say : — 

“ A continuous period of five years seems to bo too 

long; but if various periods could be aggregated, as is 

•recommended by us in the case of desertion as above, 

some considerable relief would be afforded,” 

Various bodies have suggested that no definite period 
should be laid down, but the test should be incurable 
insanity. Would you agree with that, and that the period 
of detention in institutions should only be evidence, of 
greater or less weight, that the insanity was incurable? — 
I am 'not sure, my Lord. I think that the question of 
incurable insanity is a matter of opinion, in the first 
place. It may well be that after a patient has been con- 
fined in an institution for five years he would be assumed 
to be incurable, but very frequently something is required 
before the end of five or six years. 

863. At the moment, of course, there has to be in- 
curable insanity plus a certain period. — ^Yes, plus a certain 
period. 

864. And what you are suggesting 'here is that the 
period need not be continuous? — No, just as in desertion. 

865. I see. Now will you turn to the question of res- 
trictions on petitions (Section 2 of the Act) for three 
years after tlie marriage takes place. Of course, there is 
a proviso to Section 2 giving the judge a discretion in 
case of exceptional hardship suffered by the petitionee 
or exceptional depravity on the part of the respondent, 
You suggest that if any period is insisted on at all, a wide 
discretion should be conferred on the judge of the court 
to shorten the period. What matters do you think the 
judge should take into account if he had that discretion? 
— I look at it in this way : if you define it, you arc going 
to limit the discretion of the judge. It may be thought 
that that is desirable, that 'he ought to have some guid- 
ance from Parliament. On the other hand, unless the 
case came within 'fee definition, then the petitioner could 
not obtain the relief that might possibly be due to him 
in the special circumstances of the case. 

866. You would give the judge a wide discretion? — I 
should prefer to give the judge a wide discretion, but if 
that cannot be, then I should prefer anything else that 
would give the parties a chance, a much greater chance 
than they have now under the proviso as it appears in 
the Act. {Mrs. Earengey): May I just say a word on 
that, my Lord. It seems to me that the Act makes provi- 
sion for cases of exceptional depravity on the part of the 
respondent, or exceptional hardship on the part of the 
petitioner. It is quite possible to imagine a case where 
one party or the other commits adultery almost imme- 
diately after the marriage, possibly without doing it in 
an offensive way. That, it seems to me, may not be 
regarded, by the judge of the court as being exceptional 
hardship or exceptional depravity. On the other hand, 
if a right to present a petition does exist — and of course 
fee restriction was only introduced in 1937— then it does 
seem to me that it is a denial of fee principle underlying 
Magna Carta and underlying the whole of oivr laws, that 
if there is a wrong the State should endeavour by law to 
right it. One can imagine cases that would not come 
within Section 2 of the Act but which would call for the 
right to present a petition before the three years had 
elapsed. 

867. As regards your seventh section, “Domicil” we 
have already appointed a special committee to consider 
questions of the conflict 'of laws, and so I will not put any 
questions on that, although later on these matters will 
have to be considered in detail by the committee and the 
Commission. — My Lord, may I just say a word? I 
particularly want, if I may be allowed, to make some 
comments on the subject of domicil, because it is a sub- 
ject to which I have given a considerable amount of 
attention. The reason I am urging, that we are both 
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urging, that the law should be amended in this respect is 
that it strikes at the very root of the status of women. 

It would be quite simple to alter the law with regard to 
domicil, as it was altered with regard to _ nationality. I 
know that we shall have all kinds of questions asked with 
regard to it, as indeed was the case with regard to 
nationality. I had a good deal to do with those who 
brought about the reform with regard to the nationality 
of married women, and it seems to me that domicil comes 
into the same category of reform. It does go to the very 
root of the status of women generally, and it is a very 
awkward and clumsy way of meeting it as the legisla- 
ture has done in the Matrimonial Causes Act, 1950, Sec- 
tion 18. It would be much simpler to provide for the 
plain, fair way of dealing with it, that is, to regard a 
woman as a complete human being with human rights, 
without being hampered as she is when she requires special 
jurisdiction, and she has got to go round this clumsy 
and indirect way of getting it. 

868, That has been put before us very clearly by you 
and your husband, and also by other people who have 
submitted memoranda to ns. I am much obliged to you 
for elaborating it. I should like to go to section 9, 
Separation by order of court, agreement or tacit con- • 
sent ”. You suggest that it seems desirable that in such 
cases it should be regarded as proved that the marriage is 
entirely broken up, and you point out that it by no 
means follows that one spouse only is at fault. I want 
to put to you a case and see what you say about it ; take 
the case where there has been a separation, let us say, 
for seven years. The separation has been caused by 
the husband preferring another woman to his wife, and 
going off with her. The wife does not want a dissolution 
of the marriage, and the husband does. In these circum- 
stances, 'if the marriage is dissolved against the wife’s 
consent the following things happen: first of all, the 
woman who has broken up the marriage becomes the 
legal spouse, against the will of the wife ; secondly, the 
wife loses ^ her rights to any pension to which she 
might otherwise have been entitled as the husband’s 
widow ; thirdly, she loses all her rights under his intestacy 
if he dies intestate ; and, fourthly, she loses all her rights 
under the Inheritance (Family Provision) Act, 1938, if 
he leaves a will : so that there is a substantial amount 
of loss and hardship to the wife. In these circumstances, 
would you think it right that a divorce should be granted 
at the instance of the husband, or not?— <Afr. Earengey) : 
My Lord, I should first of all like to know what percen- 
tage of cases there are where, after the parties have been 
separated for seven years eithM' by order of court or by 
agrewnent, one of the .parties wishes to come together 
again with the other party. I think you have to look 
at it broadly from tiie point of view that, while there may 
be hardship in a few cases, you are likely to be adding 
to the number of illicit unions if the petitio-n cannot be 
granted. I think there would only be a few cases of 
hardship, because I think there would only be a few 
wives who would wish to go back to their husbands after 
seven years, and perhaps vice versa. 

869. That is quite true, but we have had put so often to 
us, in letters and memoranda, just the case that I am 
putting. I agree that you must balance up the question 
of hardship on both sides, but here you have someone 
who has been promised a life-long union, the other party 
has broken it up, and it is said over and over again: 
“iMy husband has been attracted by a younger and 
prettier woman, now that I am getting old. Is it right 
that I should be divorced against my will and lose the 
status of a wife, and lose my legal rights?” (which I have 
just enumerated). If your suggestion is accepted, that 
would be the result in a fairly large number of cases. There 
are other cases where very great hardship results to the 
person who wishes to regularise a union which has been 
formed ; it may be that the man has been driven from 
the house by Ws wife’s .unlovable behaviour. But would 
you even in the case that I have put still think it right 
that a divorce should be granted? — There are two aspects 
of it. The one of status does not seem to me to be very 
important, really, because the wife has been living apart 
from her husband for five or seven years as the case may 
be. There is the other matter, the question of property 
rights, Surely in a case like that the court would be 



likely to make a substantial allowance in respect of main- 
tenance either by way of settlement, which it can do, or 
by way of an allowance during the lifetime of the two 
spouses. In that case, if the court thought that it could 
estimate the value of the property rights lost, the wife 
would not be bothered with a husband whom she appar- 
ently did not want. After all, she has done without him 
for years — she would be free to renmarry — and her status, 
it seems to me, does not count for very much against the 
proposal. 

870. As regards .the property ri^ts, of course there are 
many men and many women who have no capital and 
are dependent on what they are earning, and there the 
loss of .pension rights would come in in a very serious 
way?— Yes, that is so. Of course I cannot challenge 
that, but on the other hand, the wife would not have 
been getting very much from the husband’s earnings in 
the meantime, until he became of pensionable age. Possi- 
bly she was only just being kept. (Chairman) : I wanted 
to see what you said about that, because we have so 
many examples in our mailbag of people putting that 
point of view, and of course one desires to put it to the 
witnesses to ascertain their answer to it. 

871. (Sheriff Walker ) ; In the case of a marriage broken 
up by the husband leaving his wife for another woman, 
where after a long lapse of seven years the question 
arises, should either party be permitted to divorce, would 
it, in your view, be fair to say that the separation for 
seven years is really a matter which has passed into 
history?— I .am bound to say that my view is that you 
cannot regard it as past history, because the effect con- 
tinues, and the remark which has just been made by 
the Chairman seems to show that there is a feeling that 
the wife would lose not only her status but also property 
rights and interests, and would thereby suffer. I could 
not give a definite answer in .the way that I should like 
to be able to give to tlie question you have pul, 

872. (Sir Russell Brain) : May I ask one or two ques- 
tions about insanity? As the law stands, incurability and 
care and treatment for five years are the criteria. I gather 
that you would abandon incurability as a principle, and 
regard absence from the partner on account of mental 
illness, either continuously or in aggregate, as the impor- 
tant factor? — ^Yes. 

873. Is that on the ground that the marriage has broken 
down through the spouse’s absence, or through the fact 
that Che spouse has been mentally ill, or boith? — ^It is a 
ground on which perhaps no complaint can be made 
against the .person who is unsound of mind, indeed 1 
suppose it could not possibly be. He would be blame- 
worthy if he knew .that there was a tendency to insanity 
in the family, or if he had been detained before his 
marriage and did not let his bride know. But insanity 
is not anything like desertion or adultery, or any wrong 
of that kind. The ground of course is the personal hard- 
ship to the other partner. Whether the demented person 
is blameworthy or not does not seem to me to matter. 
There was a decision of Mr. Justice Pearce a little while 
ago that the mere fact that a man was insane did not 
prevent a decree being granted on the ground of cruelty. 
It was argued that the M’Naghten Rules w:hich apply in 
criminal charges should apply to a respondent who was 
insane, so that he should not be found guilty of cruelty. 
I was very gjad to see that the learned judge refused to 
accept this view ; he held that whereas the object of 
criminal proceedings was ito punish the wrongdoer, the 
function of the Divorce Court was to protect the peti- 
tioner rather fcan to punish the respondent, and that the 
defence of insanity was not open to the respondent. And 
a decree was accordingly granted to the wife-petitioner. 

874. Perhaps I did not make myself quite clear. If 
we accept incurability as the criterion, what we mean is 
that there is no hope, humanly speaking, that that marriage 
can be re-established, but if you abandon that principle 
you then have to adopt a new ground. This, I take it, 
is that the spouses have been separated for a given period 
of time on account of the mental illness of one of them. 
The separation itself or .the hardship, involuntary though 
it be, caused by raentsd illness in a spouse, would be the 
ground. I take it that is really the point of view you are 
advocating?— Yes, I think one ought to regard the spouse 
as being incurable if there has been a period of five 
years’ detention, either continuous or in aggregate. 
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875. But that is the point I am now going to raise. 

If we deal with voluntary patients we are in a somewhat 
different position. Certification involves a certain 
severity of Uiness before it can occur. Voluntary patients 
cover a very wide range, some being so severe that they 
would be certified if they had not gone voluntarily, 
others only mildly ill but who for reasons of convenience 
or otherwise have gone to be treated in a mental hospital. 
Voluntary patients are very far from being a homogeneous 
group, and your criterion of incurability could not apply 
to a voluntary patient, because he or she might well 
have recovered after this period of five years. That is 
what I meant by suggesting that you are really abandoning 
incurability in favour of some other ground? — No, but 
I think that there might be a safeguard for the volun- 
tary patient, namely, that the period of voluntary treatment 
should count only if the patient could have been certified 
and detained under an order. That does happen, 

876. You mentioned the hardship for the healthy 
normal partner. Would you comment on the feelings 
of (the person who, having been a voluntary patient 
intermittently for the required period, then recovers and 
finds that he or she has been divorced? — I think it would 
be indeed a very great hardship to that person, but I 
think that it is one of those hard cases which cannot be 
avoided. It would be much less hard for him or her 
than for the other partner to be denied the right of 
divorce. 

877. {Lord Keith) : Mr. Earengey, there is one point 
in your memorandum that I do not understand. You 
spoke of reducing the desertion period to one year, be- 
cause, as I understood it, if you took the three years after 
marriage during which a petition could not be presented, 
and then added o,n to that three years’ you would require 
six years’ separation, is that right? — ^Yes. 

878. Is that right? If all you require is three years’ 
desertion, and the desertion starts six months after the 
marriage, why can you not bring your action of divorce 
in the fourth year after the marriage? — ^Yes, of course, 
if the desertion begins six months after the marriage 
the time begins to run, but the whole point is. is there 
a continuous period of three years that commences six 
months after the marriage? The point I have tried to 
make is that so often there is a desertion for, say, six 
months, then the husband finds that he is not very com- 
fortable outside and he comes back to the matrimonial 
home. The wife with some reluctance admits him. As 
the law stands, that amounts to condonation, which wipes 
out the desertion. Then after a year, shall we say, he 
does the same thing again, and is away a whole year, then 
he comes back and again he prevails upon her to admit 
him to the matrimonial home ; then he goes away again, 
and is away for three years. The result is that it may be 
seven or eight years from the beginning of the desertions 
until the wife is in a position to present her petition. 

879. But that would be cured by the suggestion you 
make of aggregating the periods to get a cumulo of three 
years? — ^Yes, but 1 think that the period should not be 
more than one year. 

880. {Mrs. ]ones-Roberts)\ Mr. Earengey, you would 
like to see a number of officers attached to the courts to 
make investigations into the circumstances of the family 
when the question of the custody of children comes up. 
Have you considered the position on circuit where a very . 
large geographical area has to be covered? — {Mrs. 
Earengey): You are referring to our recommendation 
that a number of officers of both sexes, with equal status, 
should be appointed to assist the court in questions of 
custody and welfare of children? 

881. Yes.— In the report of the Denning Committee 
it was recommended that there should be these welfare 
officers, and some time ago one welfare officer was, I 
understand, appointed to the lEgh Court. We of course 
recommend that they should be of both sexes, and especi- 
ally when they are concerned with the custody and welfare 
of children. 

882. Yes, I gather that. I am thinking more parti^ 
larly of a certain reoammendation made by a body which 
has already given evidence, that there should be a judge 
appointed to each circuit to deal wiffi divorce, and that 
he should have a welfare officer attached to his circuit. 
We know that a circuit can cover a very large area and 

{The wUnes. 



my difficulty is, how is one officer of that kind to obtain 
the intimate personal details which would be required to 
assist the judge to come to his decisions? That is what 
troubles me about your recommendation, which has been 
made by more Chan one body. The welfare officer would 
need to be very closely acquainted with the circumstances 
of the family, but if he is moving about constantly from 
one part of the country to another my view is— I do not 
know whether it is yours — that he cannot possibly know 
very much about the intimate details of families. How 
would you get over that?— I appreciate your point very 
definitely, but we do think that the welfare of the children 
is so important that in any proceedings for the custody 
of the children it is their welfare which should be para- 
mount, and if necessary a considerable number of welfare 
officers must be appointed. If divorce is going to be taken 
on circuit— as indeed it is now— it will be necessary to 
have more welfare officers than if all cases were con- 
ducted in London, but it is so essential for the benefit 
of the chOdren that we do urge that it should be under- 
taken. 

883. The point I am coming to is this, there is already 
a body of people who are doing work of this kind very 
competently. I refer to probation officers.— Yes. 

884. One of the dangers we are running into today 
undoubtedly is that of duplication. There are sometimes 
four or five different officers visiting a home in different 
capacities. I am going to put to you that it might be very 
useful if the employment of the services of probafion 
officers were to he considered in any scheme of this kind. 
What would you think of that?— I think that is an ex- 
tremely valuable suggestion, and in fact while you were 
speaking just now it came into my mind that we might 
resort to the probation service to help in this respect. 
They undoubtedly are the people who know the circum- 
stances, and the local circumstances, but we would still 
require officers of the court to control the whole procedure. 

885. You think that this one officer would reaUy have 
to give his evidence at secondhand, then, to the judge? 
He would see the local probation officer and report at 
secondhand, or would you have the probation officer 
himself there?— That is a matter that 1 have not thought 
out carefully enough to give an answer, but I do not think 
it is insoluble. I do want to emphasise again that I think 
that in all cases where an officer of the court is appointed 
to deal with the custody and welfare of the children, a 
woman should be appointed. If a man is appointed, 
there should be a woman appointed as well, of equal 
status. 

886. You are really affirming your support of the 
general principle without committing yourself to details? 
— Yes. 

887. {Mr. Mace) : Mr. Earengey, you suggest five years 
or perhaps seven as the period of separation for a divorce 
on the ground of separation. Is five years the minimum 
period you would support, or would you go down to 
three?— <Mr. Earengey) : No, I do not think I should go 
below five. I think that is the minimum I should advocate. 
I think seven years may perhaps be too long. 

888. Why would you not go below five, when you wOl 
go as low as one year for desertion?— Where there has 
been desertion, there has been an opportunity for the 
wife at all events to protest against it and get an order 
from the magistrates ; she has not to wait for three years, 
she can get an order for maintenance or whatever may he 
necessary. Where there is an order of the court, of 
course, it is a different matter, but where there is merely a 
voluntary separation it seems to me there should be an 
effort made to reconcile the parties. It is no use, or very 
little use. trying to reconcile parties who have been 
through the court and have got a separation order. R 
has been said that once the bolt is shot there is an end oI 
reconciliation, the bolt of course being the summons ana 
order for separation, or the granting of a decree of jufficial 
separation ; but in the other cases I think there is always 
a chance that there might be a reconciliation, and y^ 
must fix an arbitrary period. I am not too much attache 
to five years. I myself should not go below it, but u 
someone said it should be three, I would not object very 
stron^y ; it is arbitrary. 

{Chairman) : Thank you very much for helping us, both 
by your memorandum and your oral evidence. 

•es withdrew.) 



{Adjourned to Tuesday, TIth May, 1952, at 10.30 a.m.) 

(163S/) Wt. 2374— 6 K5 11/52 D.L. 
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PAPER No. 12 

MEMORANDUM SUBMITTED BY THE WOMEN’S CO-OPERATIVE GUILD 



INTRODUCTION 

1. Constitution and membership of theWomcn’s Co-opera- 

tive Guild 

The Women’s Co-operative Guild is a self-governing 
organisation of women connected with retail Co-operative 
Societies. It has 1,720 'branches and 62,000 mem'bers. 

Branches elect their own committees, meet weekly or 
fortnightly, and do voluntary work in the citizen field in 
connection with local and national government. 

Branches are grouped into districts and sections which 
hold periodic conferences. A central Committee of ten 
members, elected annually by the .branches, superintends 
the work of 'the whole Guild and arranges the Annual 
Congress of about 1,500 delegates from the branches and 
officiids, which sits fo-r two and a half days. 

Funds consist of individual subscriptions and grants 
from the Co-operative Union and Co-operative Wholesale 
Society and from the local Co-c^erative Societies to which 
the branches are attached. 

The members of the Guild are nearly all married women, 
whose husbands work in ordinary trades and occupations 
of different localities. 

As shareholders and purchasing members in Co-opera- 
tive Societies they take part in business control and the 
educational work of the movement. 

The organisation was formed in 1883, and in .the years 
which have followed it has continuously sought to serve 
public good by improving the conditions of life. To this 
end k has studied the .industrial, social and political ques- 
tions affecting working women. The members hold strong 
views on the duties of women as wives, mothers, and 
citizens, and their opinions are based on experience of 
life, and usually show a 'balanced, .practical judgment. 

2. Need for reform of the laws affecting marriage and 

divorce 

When considering desirable changes in the law on 
matrimonial causes the Women’s Co-operative Guild con- 
siders that the good of the community is a first priority. 
The sanctity of marriage must be upheM but the law as 
it operates at the present time frequently brings marriage 
into disrepute. Many people are compelled to lead lives 
of misery because there is no way out for them from a 
marriage which has completely broken up. Many others 
are forced to lie and perjure themselves if they want to 
free 'themselves from a situation that has become intoler- 
able to all concerned. 



Some people are afraid that alteration of the law may 
lead to divorce for “ any silly reason ”. The members of 
the Women’s Co-operative Guild believe the opposite to 
'be the case. They are putting forward proposals which, 
in their opinion, will uphold the sanctity of marriage and 
will help to make people more conscious of their respon- 
sibilities as partners to a life-long contract. They are 
convinced .that on grounds of human need the changes 
implied in these proposals are necessary. Homes are 
broken by the causes listed and the law should be allowed 
to give relief where these causes are serious and lead to 
the break-up of marriage. Reasonable law, based upon 
human needs, is more likely to increase morality than 
to undermine it. 

3. Previous work in connection with marriage and 

divorce 

The Women’s Co-operative Guild gave evidence before 
the Royal Commission on Divorce and Matrimonial Causes 
in 1910 and at that time suggested the following specific 
reforms : — 

(1) The same grounds for divorce between men and 
wO'men. 

(2) The cheapening of divorce and, where necessary, 
payment by the State of the whole cost. 

(3) Extension of the grounds for divorce to include : — 

(a) Persistent refusal to maintain. 

(b) Insanity (with restrictions). 

(c) Desertion (over a certain period). 

(d) Cruelty. 

(e) Separation order which has lasted three years. 

(f) Mutual consent. 

(g) Serious incompatibility. 

(4) Offences on both sides 'to be no bar to divorce. 

(5) The ■general suitability of the parent for bringing 
'Up chiliien to be the ground on which guardianship 
should be decided. 

<6) The trial of cases in county courts with closed 
doors. 

(7) Women to be given some part in the adminiS'tration 
of the law. 

(8) Maintenance under the law of separation and 
divorce to be collected and paid out .by the court, 
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4. Present f)roposals 

Since that time the organisation has contiiuially worked 
lo create a public o^nion in support of these views and 
its members have, on numerous occasions at their Annital 
Conference, passed resolutions which are the basis of 
the policy on public affairs which is followed by the 
organisation. Today they desire to put forward proposals 
in regard to points which are induded in the terms of 
reference of the Royal Commission on M'arriage and 
Divorce as follows : — 

(1) Equality in law. Men and women in all matri- 
monial causes to have equal treatment under the law. 

(2) Separation. A period of three years to be ground 
for divorce on application by either parly. Agreement 
to separate to be no bar. 

<3) Desertion. The three-year limit to remain in 
'Order that reconciliation machinery may be used to its 
fullest advantage. 

(4) Insanity. The law regarding insanity to be re- 
defined in order to cover foreign and Britisli domicil 
and medical evidence of permanent insanity. 

(5) Inconipaiibility. 

(6) Mutual consent. Divorce by mutual consent 
where a marriage has definitely broken down, with due 
regard to the welfare of children and spouse. 

.(7) Marriasc bar. Alteration of the law to allow a 
divorced person to marry sister or brother of divorced 
spouse. 

(8) Domicil. A woman lo have separate domicil, 
whether abroad or in Britain, to cover all cases of 
matrimonial dis.pute. 

(9) Collusion. Honest agreement not to be considered 
as collusion and to be taken into proper consideration 
by the court. 

•(10) Claims for damages. Abolition or limita'tion 
of claims for damages and/or enticement actions. 

(11) Decree nisi. Abolition of the decree nisi. 

(12) Maintenance and liability of spouses. 

(13) Jurisdiction. All cases of divorce and matri- 
monial causes to be handled either by the provision 
of "family courts " or by the county courts. 

(14) Equal division of property In marriage and out 
of it. 

S. Statement in support of foregoing proposals 

(1) Equality in law as between men and women in all 
matrimonial causes. Members of the Women’s Co-opera- 
tive Guild are agreed that reform in this direction is long 
overdue. Little has been done since the Guild gave 
evidence before the Royal Commission In 1910. It is 
still binding on a woman to prove not only adultery but 
to prove physical as well as mental cruelty. There is no 
such compulsion on a man. 

(2) Separation after a period of three years to be ground 
for divorce on application by either party. Agreement to 
separate to be no bar to divorce if either spouse desires 
this. On this point there is most pressing need for reform. 
Literally thousands of cases exist where an offence by 
one partner has resulted in a refusal for cohabitation by 
the other partner. Cohabitation will not be resumed 
but the injured partner refuses to file a petition. This 
results in the setting up of extra-marital relationships and 
the consequent illegitimacy of any children born as a 
result of this relationship. Reasons for the refusal of the 
injured party to petition range from religious objection 
to forlorn hope, apathy, and, in a large number of cases, 
sheer spite. 

The second point for consideration in connection with 
separation is that of separation by agreement. If a docu- 
ment has been signed neither party can file a petition for 
divorce as the law regards this as collusion and condona- 
tion. Consequently extra-marital relationships again come 
into being with resulting difficulties. Members of the 
Women’s Co-operative Guild believe that after a period 
of three years divorce should be possible on application 
by either party, and that the three years should not be 
required to be consecutive. 

(3) Desertion. It is felt that the three-year period be- 
fore application for divorce can be made should remain, 
in order that efforts at reconciliation may be made. 



Acceptance of money or payment of money for mainten- 
ance should not be held to be collusion or condonation. 
In the opinion of our .members the law should he altered 
so that either party can file a petition for divorce without 
acceptance of papers by the other, and that conditions 
governing separation should apply here also. 

(4) Insanity. It is felt that the 1937 Act needs amend- 
ing in order to provide that detention for lunacy whether 
voluntary or not and whether in England or abroad, should 
be ground for application for divorce if the Insanity is 
considered by doctors to be incurable. Again here safe- 
guards in a period of time before application for divorce 
can be made should be .provided. 

(5) Incompatibility. While feeling serious incom- 
patibility should be ground for divorce we would desire to 
see safeguards w.hich would prevent too easy dissolution 
of marriage. The three years’ separation period for 
desertion might, therefore, provide the answer to this. 



! 



i 



(6) Mutual consent. It is felt that where a marriage 
has broken down and estrangement and separation has 
existed for a period of years divorce by mutual consent 
should be possible. The safeguard of a period of time 
as referred to in other clauses, i.e., separation, should 
apply. 

(7) Marriage bar. There is no biological reason, 
according to the 1907 Act, for continuing the prohibition 
of marriage with the brother and sister of a dead or 
divorced spouse. (See Question 915.) The Women’s 
Co-operative Guild urges that the law be amended to cover 
this point. 

(8) Domicil. In English law a wife can only be domi- 
ciled where her husband is and divorce can only be valid 
if her husband is domiciled in this country. Conse- 
quently a woman marrying a man domiciled abroad can 
only obtain divorce in her husband’s country. Jurisdic- 
tion should be made to cover all cases where a woman 
would .be domiciled ia this country but for the fact that 
her husband is domiciled elsewhere. A divorce which 
has taken place abroad should be considered valid in 
this country. Further, a wife should be allowed a separ- 
ate domicil so that she can sue for and obtain a divorce 
in this country which would be recognised elsewhere. 



(9) Collusion. The law as it stands today brings 
marriage into disrepute. It encourages perjury and con- 
tempt. Because agreement to divorce is forbidden, parties 
look for a way to get round the law. When a marriage 
has broken down it is quite the opposite of common- 
sense to forbid the parties to agree to divorce. Evidence 
is faked and the law is brought into contempt. 



(10) Claims for damages. In tlie opinion of the mem- 
bers of the Women’s Co-operative Guild claims for dam- 
ages should be abolished completely together with entice- 
ment actions. Such actions merely serve to put a mone- 
tary value on a wife and bring her to the level of cattle 
being priced and sold in the market. It should not be 
possible for a jealous husband to invoke the aid of the 
law to gain a revenge. The adulterous party, however, 
should remain liable for costs. 

(11) Decree nisi. In the opinion of the members of 
the Women’s Co-operative Guild the decree nisi should 
be abolished because it affects unborn children of defen- 
dants in divorce actions. Where a child has been born, 
whether the parents were able to many or not, on their 
subsequent marriage it should .become legitimate and 
no subsequent action should deprive it of legitimacy. The 
abolition of the decree nisi would abolish the need to 
establish in a divorce action who were the biological 
parents of a child or unborn child. 

(12) Maintenance and liability of spouses. In our view 
the law should be amended to compel a husband to pro- 
vide a stated part of his income for the maintenance of 
his wife and children. Some alteration of the law is 
•needed to enable a wife to obtain payment when, a main- 
tenance order is made by the court. As it is, a husband 
can avoid payment by going to prison. A prison sen- 
tence should not wipe out the debt, and P.A.Y.E. as a 
method of enabling a wife to secure maintenance is sug- 
gested. In awarding costs in any action the wife’s earn- 
ing capacity should be taken into account. A husband 
whose wife deserts him and leaves him with children to 
look after should have the right in law to sue her for 
help in the maintenance of the children. The difference 
in rate of wages as between men and women should be 
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taken into account when orders for payment are being 
assessed. Appeals against magistrates’ decisions in matri- 
monial cases should go to county courts or quarter 
sessions. ^ 

(13) Jurisdiction. In the opinion of the Women s Co- 
operative Guild it would be desirable to set up ^a>nily 
courts to deal with matrimonial questions. Most divorce 
cases have to be dealt with at the High Courts and not 
only is there usually a long distance for the parties to 
travel but the atmosphere is almost^ entirely against any 
chance of reconciliation. In addition, the proceedings 
become very expensive. Family courts for the hearing of 
matrSionial cases alone could be set up in certain re- 
SonTa?eas or in large towns. Magistrates’ courts are 
Lt regarded as suitable since they are primarily criminal 
Courts and are not intended for the treatment of raatn- 
moniL cases. Failing the setting up of family courts we 
insider it desirable that matrimonial cases be dealt with 
by county courts. The county court judges, as com- 
missioners for the High Courts, are doing good work^ 
County courts 'have 'the advantage 

and within easy reach of the majority of people. Furtoer, 
the police are readily available for the enforcement of 
orders. . .u f 

(14) Equal division of property. It is believed that 
lesislation should be passed which would entitle a woman 
to an eqSal share in Lr husband’s home and any savings 
accruing from household 

aonlv in cases of separation where a wife is lett with 
chSchen to support, and in cases of divorce. _ Legislation 
should be effected to prevent a man selling his house and 
property in order to evade or defeat maintenance orders 
Ld^it should be possible to set aside any disposition of 
prierty made to defeat the power of the courts. In many 
cases of desertion the woman will not make application 
?o? an order for fear of losing her home, and dwelling, 
tenancy of which is in her husband s name. 

GENERAL STATEMENT 

In nresenting its case for changes in the law concerning 
divorce the Women’s Co-operative Guild wishes to cm- 
phasise the importance of machinery for reconoihation. 
The object of legislation should be to uphold the sane ty 
of marriage, and its mending rather than breaking shoul 
be a first consideration. The d“'rability of extending 
the scope of marriage guidance councils shquW b® con- 
ddered,^as such extension would, in the opinion of fte 
Women’s Co-operative Guild, be a factor in the preser- 
vation of marriage. 

There is, further, a desire that the age of consent 
should be raised. The opinion is held 'that such raising 
would contribute to greater stability m marriage. 

Finally, whilst no attempt has been made to define in- 
compatibility it is Mt .that poiats for considerattoa sM 
include: unnatural practices, refusal of intercourse, 

habitual drunkenness, gross neglect of the home, but 
in regard to these, as well as m resipect of the ''anous 
specific items which appear in this memomndiim, ^e 
Women’s Co-operative Guild is willing to give oral evi- 
dence before the Commission. 

APPENDIX 

CASES IN ILLUSTRATION OF SOME OF THE 
POINTS IN THE MEMORANDUM 

Point 2. Separation 

(a) “ A woman had been ill-4reated by her husband, 
sometimes brutally, almost from the time of marriap, 
and he had been unfaithful to her for many years. Not 
onlv had she seen him with other women, but the children- 
too had seen him. A deed of separation was drawn up 
and he agreed to pay 10s. Od. per week but he left the 
town with a woman and did not pay. The spent 
her hard-earned savings trying to find him. She found 
him living with a woman under an assumed name and 
applied for a summons but he did not appear and left 
the town again.” 

A woman in these circumstances should certainly be in 
a position to obtain a divorce. 

(b) “A woman whose husband had been unfaithful for 
many years decided to put op mth it no .longer She was 
advised to seek help from what is termed the poor 
man’s lawyer" who sits to give advice to poor people 

16368 



in ithe Town Hall. She described her 

case fiiily and he took all the particulars she could give 
him. He got into communicuitloii with the husband and 
arranged an interview with him and heard all the husband 
had to say. An interview was then arranged by the 
lawyer for husband and wife to see him together. They 
met in his office and his advice to them was to part by 
mutual consent. They shared the home and other posses- 
sions quite amiably and parted. She stayed in the home 
while he took up his abode with another woman. The 
wife now thinks she made a mistake. Owing to the 
agreement .she signed she cannot sue for divorce even if 
she met someone who would marry her if she were 
free.” 

Point 3. Desertion 

“ A young man serving in the Forces married rather 
quickly i^ter his demobilisation he got a good job in 
Coventry and made his home there with his wife and 
baby. This was a long distance from their home town 
and the girl soon became homesick, always wanting to 
go home to her mother. This happened many 'limes. The 
time came when slie went to visit her mother and refused 
to come back. She started leading rather a fast life but 
the husband could do little about it as she still refused 
ito go back to him. Eventually the husband sued for a 
divorce on grounds of desertion. The wife pleaded that 
•her husband had condoned the desertion as he had given 
her money and paid all her expenses when she told 'him 
she was going home to her mother again. The divorce 
was not granted but the wife is still with her mother. The 
husband has to keep on the home in Coveu'try so that 
if his wife chooses to go back to him she can do so. His 
only course is to bring another action for divorce and 
prove adultery this time.” 

Point 7. Marriage bar 

“A woman with four children divorced her husband 
and the husband’s brother wanted to marry her and take 
care of her and the children. They found on application 
that the law would not allow it. Now they are living 
together.” 

Point 9. Collusion 

(fl) “ A man married while working at Dunstable, He 
and his wife lived with her mother until he was called 
up. Every time he went home on leave he found his 
wife out with someone else. When he was demo'bbed he 
.got a job in London and got a home together but the 
■wife would no-t go to London. He applied for a divorce 
but iLhis was refused 'because he had sent her money and 
this was considered to be condonation.” 

{b) “ A woman had been married for six years and had 
two children. During that time her husband had left 
her 'twice. On each occasion he paid 'maintenance for 
a while and then refused to pay. He was summoned 
twice. The wife applied for a divorce but was told that 
as she had accepted him back once she had condoned 
his behaviour and could not, therefore, get a divorce.” 

Point 12. Maintenance 

(a) “ A woman was granted a divorce and a .maintenance 
order was made, .the husband promising to pay £3 per 
week. The husband was receiving a disability pension 
•with an allowance for his wife and son. He f ail^ to 
.pay the maintenance order and the wife could not obtain 
the disability pension allowances for herself and her son 
since she could not prove that she was being maintained 
by her husband.” 

(b) “ A woman has a separation order obtained ten years 
ago on grounds of persistent cruelty and neglect. There 
were three children of the marriage and a maintenance 
order was made. The husband, however, has made -no 
paymeat whatsoever towards the upkeep of his family.” 

Point 13. Jurisdiction 

(fl) “ A woman filed a petition for divorce on grounds 
of adultery and cruelty. The petition was heard in the 
High Court and there was no defence. The case was 
over in (fifteen minutes but the woman received a bill for 
£105. The husband, -who should have paid 'the costs, had 
gone ito America and when written 'to replied 'that he had 
nothing to pay with. The woman stinted herself to meet 
the bill and the husband afterwards returned causing her 
to go to the expense of .taking him to the police court 
on itwo occasions for threatening her life.” 

A2 
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(ft) “ A husband persuaded his wife to take a holiday 
and in her absence he decamped with another wo^n W'lth 
whom he had been associating for three years. He cannot 
be traced and divorce is impossible for the wife on account 
of expense.” 

<c) “ A man's wife left him and went to live wi& 
another man nearly fifteen years ago._ He wished to 
obtain a divorce but could not afford it. Consequently 
the woman has been living in adultery all these years and 
the husband could not marry again had he wished to. 

ifl) “ A woman found proof of her husband’s adultery 
and refused to live with him. She left him in possession 
of the home and found a home for herself elsewhere. 
She tried to claim pant of the home but the husband 
refused to let her have any and refused to maintain her 
unless she came back to him. She consulted a solicitor 
with regard to divorce but has to find £84 before the 
case can proceed. She is working to keep herself and 
to find £2 a week towards the cost of divorce, If she is 
successful her husband will have to meet ,tlie costs but 
she will have paid them and has no proof that she will 
recover them from her husband.” 

Point 14. Equal division of property 

(a) “ A woman with four children applied for a separa- 
tion. When her husband learned it had been granted he 
sold all the furniture leaving her with just a bed and a 
chair for herself and the four children. He even locked 
up ithe coal cupboard so that she should have no coal. 
When sought legal advice she was told that her 



husband hud the right in law to do as he liked with the 
furniture and the coal.” 

(ft) ” A woman married a man shortly before the birth 
of her baby. The home belonged to the W'ife, the hus- 
band having contributed nothing towards it and also 
refusing to work. He iU-treated his wife, on one occasion 
breaking her nose, but she had no witness. _ The woman 
left her husband taking her little ^rl with her. She 
obtained a maintenance allowance which the husband paid 
fairly regularly for a while. He also worked and kept 
the house going. After a time he persuaded her to go 
back ito him but he immediately stopped working and 
she was forced to leave him again. Although he has 
made no contribution towards it in the eyes ojf the law 
the home is his and the woman can have nothing unless 
she goes back to him.” 

(c) “ A woman married a professional man and had 
two children. She discovered he was associating with 
another woman and he acknowledged it when accused. 
It was impossible for them to get on together after toat 
and the husband sold all the household goods and sailed 
for Australia with the money.” 

(d) '* A man deserted his wife and four children. She 
worked hard to bring them_ up but about four years later 
the man returned and whilst she was at work removed 
and sold the contents of the house. The woman found 
she had no redress since the property was his in the 
eyes of ithe law." 

{Received 15/ft January, 1952.) 



EXAMINATION OF WITNESSES 



{Mrs. Winifred Barnes and Mrs. Cecily Cook, O.L 
called and 

889. {Chairman): Are you Mrs. Winifred Barnes?— 
{Mrs. Barnes): Yes. 

And Mrs. Cecily Cook?— Yes, who is the General 
Secretary. 

890. To which of you shall I put my questions?— 
{Mrs. Cook) : To Mrs. Barnes, if you please. 

891. Your memorandum is very dear and, although 
you make many suggestions, it is commendably brief. 
We have all, of course, read and studied it and I won- 
dered whether you wanted to add anything to it before 
I ask you any questions about it? — (Mrs. Barnes) : Thank 
you, Mr. Chairman. I do not think that I want to add 
to it at all. We in, the Women’s Co-operative Guild, 
being a body composed mainly of housewives, have had 
considerable experience of some of the anomalies exist- 
ing in present-day conditions with regard to the law. The 
memorandum before you sets out the views of our Main 
Committee, gathered (from women all over the country 
who are representative housewives and who feel very 
strongly on this problem. We are very much concerned 
with conditions existing in marriage today, and while we 
should like to see the sanctity of marriage uphdd, and we 
are quite firm on that point, we want to see some of tlie 
evils existing under the law put right. I think the memo- 
randum is clear, and we are here now to answer your 
questions. 

892. In the note you point out that this body extends 
to England and Wales only — ^Y es. 

893. First of all you deal in your introduction with 
the constitution, and membership of the Women’s Co- 
operative Guild. — Yes. 

894. You have 1,720 branches, and a large member- 
ship. How far was this memorandum brought to the 
attention of the branches, or was it prepared by the 
CoMncil on ^he information before it?— (Mrs Cook): 
The main portion of the memorandum is based on long- 
term policy of the organisaition, decided by resolutions 
which from time to time have been passed at our Annual 
Congress, and have been accepted as being our policy 
on this particular subject. 



representing the Women's Co-operative Guild: 
examined.) 

895 Would that apply to all your fourteen suggestions, 
or only to some of them?— I think. Sir, on the principle 
behind them all it would apply. 

896. Now I want to ask you a few questions on some 
of your suggestions. I shall not go through all of thein 
but would you turn to the heading “ Present proposals ” 
(.paragraph 4). You say since that since evidence was 
given in 1910 before the Royal Commission presided 
over by Lord Gorell, the organisatirm has continually 
worked to create a public opin.ion in support of the views 
put before that Commission. I would like to know what 
steps you take to create public opinion?— (Mrs. Barnes) : 
The steps we take to create public opinion are by com- 
piling subjects for lectures to our members and to out- 
side organisations who ask us to come and speak to 
them, and to turn our Guildswomen into protagon,ists of 
the opinion that we wish to create in the public mind. 

897. In paragraph 5 your first proposal is; — 
"Equality in law as between men and women in all 

matrimonial causes. 

Members of the Women’s Co-operative Guild are 
agreed that reform in this direction is long overdue. 
Little has been done since the Guild gave evidence 
■before the Royal Commission in 1910." 

Thiis is the sentence I want to ask you about : — 

“It is still binding on a woman to prove not only 
adultery but to prove physical as well as mental cruelty. 
There is no compulsion on a man.” 

1 do 'not know whether it has been pointed out to you 
that since 1923 a woman has been on. the same footing 
as a man in that respect?— Yes, it has been pointed out 
to us that that is the case, but I would like to say this, la 
the opinion of the Guildswomen it does not always work 
out in practice We have noticed reports of cases in 
which it has appeared ito us that it is far more difficuU 
for women to prove these things than it is for men. W« 
still feel that it should be made dearer to the public 
what the law is. Women do not always know just hoW 
they stand under the law. 
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898. Of course the statute has been there for twenty- 
nine years putting women on an equal footing with men in 
that respect. I am not quite sure how much further the 
State could go in that respect. However, I note what you 
say about it. The next heading is: — 

“ Separation after a period of three years to he ground 
for divorce on application by either party. Agreement 
to separate to be no bar to divorce if either spouse desires 
this." 

In that you go, of course, considerably further than Mrs. 
White’s Bill, which suggests seven years?— Yes. 

899. I wonder why you fix on the period of three 
years?^ecause that is in line with the present law on 
desertion. 

900. That is your reason for the selection of three 
years? — ^Yes. 

901. Then if I may read what you say and ask a 
question about it: — 

“ On this point there is most pressing need for 
reform. Literally thousands of cases exist where an 
offence by one partner has resulted in a refusal for 
cohabitation by the other partner. Cohabitation will 
not be resumed but the injured partner refuses to file 
a petition. This results in the setting up of_ extra- 
marital relationships and the consequent illegitimacy 
of any children born as a result of this relationslup. 
Reasons for .the refusal of the injured party to petition 
range from religious objection to forlorn hope, apathy, 
and, in a large number of cases, sheer spite.” 

The first point I want to put is this— you understand I am 
speaking for those who have communicated with us and 
are not here to speak for themselves?— Yes. 

902 Very often cohabitation ceases and separation 
occurs because one party or the other forms an affection 
for some other man or woman? — Yes, that is so. 

903 And as regards the reason for the refusal of the 
injured party to petition, there are surely other reasons 
besides those you mention. May I suggest the sort of 
case described in numerous letters to us? A wife has 
committed no offence that she knows of. Her husband, 
when she is perhaps getting past her best in looks, has 
been attracted by some other woman, and he goes off with 
her. The motives that may actuate the deserted wife in 
refusing to petition for a divorce are these — I do not say 
they are the only ones — she sees no reason why, havmg 
had the promise of life-long marriage, she should aUow 
her husband’s mistress to become Mrs. A. B., in addition 
to giving up the status of a wife, and the financial advan- 
tages which accrue from being a wife. I know Mrs. 
V\^ite’s Bill makes certain provisions about that, but it 
does not cover certain other matters. First of all, there 
is the question of a widow’s pension ; secondly, there 

is the questionofawidow’srightsonintestacy;thirdly there 

is the question of a widow’s right when a will is made, 
to come to the court and say, ” Adequate provision is not 
made for me ”. Now many women have said, “ Is it 
fair that we, who have done our best to make the marriage 
a success, should be forced to give up all these things in 
favour of our husband’s mistress? ” I want to know what 
you have to say to that standpoint?— In the first instance, 
I would say that the reasons listed in our memorandum 
are not exclusive. There are other reasons which we 
recognise as well. It is rather a long list to put into a 
memorandum. On the point of pension rights, I would 
say this, that as far as the Guild is concerned we feel 
•that everyone should be pensionable in his or her own 
right and not subject to any partnership. On the other 
hand, you have the case of the husband who leaves Ms 
wife for some reason which is not always made public ; 
he sets up an extra-marital relationsMp, and that relation- 
ship lasts for the rest of their lives. He dies, and the 
wife can come along and claim the pension and aU that 
goes with it, I had an actual case of that description. 
A woman had lived with a man for the best part of their 
lives She had looked after him and borne him children 
who to their very great surprise, were told that they were 
illegitimate On Ms death, she had to give up everything 
and was left destitute. We would say that men and women 
should be pensionable in their own right, and not as a 
result of a partnership. 

904. Of course, there are bound to be cases of hard- 
sMp on either side? — ^Yes. 

16368 



905. And the question is what is best for the community 
at large?— Exactly. 

906. And, of course, the wives put this point of view, 
that it does add to the sanctity of marriage if_ a wife has 
got this protection against a woman who tries to steal 
her husband. She can say, “ Well, I cannot stop you going 
off together, but I am not going to divorce my husband , 
and sometimes in the case of a woman who is merely, 
shall I say, a “gold-digger” the result is that the whole 
affair comes to an end, the husband comes back and 
husband and wife live together for the rest of their lives. 
Cases like that have been brought to our attention. What 
do you say about that?— I would say this, m our view 
it is not always the case that a woman has stolen another 
woman’s husband. 



907 No by no means always.— She may have no know- 
ledge at all of that fact. She may not be aware that she 
has stolen another woman’s husband. I still feel that it 
is far better if the marriage has broken down to allow the 
position to be righted. 

908 I will pass over your suggestions about desertion 
and insanity. Under desertion you want to avoid the 
necessity for the period being prolonged by attempts at 
reconciliation, and many others have suggested the same. 
Under insanity you desire the test to be whether doctors 
fUinV i+ in^-nraiTilp.?— Yes. 



909. Coming to incompatibility you say : — 

“While feeling serious incompatibility should be 
ground for divorce we would desire to see safeguards 
which would prevent too easy dissolution of marriage, 
The three years’ separation period for^ desertion might, 
therefore, provide the answer to this.” 

I suppose really that that perhaps adds nothing to your 
secoid proposal cl divorce after separation for thtfe years? 
—They all fall in line one with the other. feel t|jnt the 
time-period is the best safeguard considering that all three 
are closely connected. 

910 Supposing you had the three years’ separation 
period, and ali that the party who wants divorce can say 
is “ Well, I do not like my spouse, I do not want to be 
married to him or her any longer ’. Would you r^rd 
that as sufficient ground for divorce?— Certainly not. Wtot 
we would like to see— and I tMnk this is one^ of the 
reasons we have always felt that the three years period 
should be in operation— is the employment and extension 
of marriage guidance services. The Guild 
strongly in marriage guidance, and 

were this three years’ period it would enable that machinery 
to be put into operation before any thought of separation 
or divorce arose. 

911. The next heading is “ Mutual consent”, and there 
you say: — 

“ It is felt that where a marriage has broken down and 
estrangement and separation has existed for a period of 
years divorce by mutual consent should be possible, ine 
safeguard of a period of time as referred to in other 
clauses, i.e., separation, should apply.” 

That is to say, three years? — ^Yes. 

912. You realise that there are other bodies that regard 
the introduction of divorce by consent as striking at the 
very roots of the institution of marriage. Do you think it 
would have no adverse effect on the public outlook on 
marriage as a stable and permanent union? — I wo-uld say 
that it would have no more adverse effect than we are find- 
ing today, in the present conditions. I am very often 
reminded of this fact of human nature. You make the 
thing easy for people and they do not want it, but the 
harder it is the more they want it and the more they will 
so out after it even tO' the extent of perjuring themselves to 
set it I feel that after three years, where the marriage 
has broken down completely, and where marriage guid- 
ance conciliation methods have had no eff«t, ffien it is 
wiser and kinder for society as a who e to aUow_ that 
marriage to be dissolved and perhaps enable the parties to 
make a more lasting and permanent partnership. 

913. It is said on the other side that young people would 
enter on marriage rather more lightly, on the footing, 
“ Well, if tMs is a success, well and good. If it is a failure 
after three years, we can get a divorce by consent "The 
other point I would like you to deal with is that when 
those quarrels take place which are apt to happen even m 
the happiest of marriages, and for a time the parties are 

A 3 
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thoroughly angry with each other, the prospects of recon- 
ciliation are better if they are tied together by a stronger 
bond than if they can get free by consent after three years. 
What do you say about those two points? — I would say 
that if there has been separation for three years that 
would be really a fair time on which to judge whether 
the marriage had broken up or not. 

914. You do not think that it would have any effects 
either on young couples contemplating marriage or on 
young couples who have been quarrelling? — No more than 

915. In your seventh proposal (paragraph 5) I think 
there is aclerical slip. You say: — 

“ Marriaae bar. There is no biological reason, accord- 
ing to the 1907 Act, for continuing the prohibition of 
marriage with ...” 

•then you want to put in the words “ brother and sister 
of . . .”? — ^Yes, it is a clerical error. 

916. And you urge that the law be amended to cover 
that. It has been discussed, of course, in the House of 
Lords, as you know. Now if you would come to your 
tenth proposal (paragraph 5): — 

“ Claims for damafics. 

In the opinion of the members of the Women’s Co- 
operative Guild claims for damages should be abolished 
completely together with enticement actions. Such 
actions merely serve to put a monetary value on a wife 
and bring her to the level of cattle being priced and sold 
in the market. It should not bo possible for a jealous 
husband to invoke the aid of the law to gain a revenge. 
The adulterous parly, however, should remain liable for 
costs.” 

An objection to that may be this, that the fact that an 
adulterer can be punished by damages may sometimes 
be a deterrent to 'those men, and possibly women, who 
delight in having affairs with people who are already 
married, and also the same as regards damages for entice- 
ment. What do you say as to the deterrent effect? Would 
that not be some protection to the married people of both 
sexes? — ^No, T do not think so at all. 

917. PerhHDS you would turn to your thirteenth pro- 
posal. Under the heading of ” Jurisdiction ” you say 

‘‘In the opinion of the Women’s Co-operative Guild 
it would be desirable to set up family courts to deal 
with matrimonial questions.” 

Then you give your reasons very dearly, and T will not 
read them -throng, 'but I wanted to ask you this. Who, 
in the opinion of the Guild, should preside over these 
family courts, should it be a lawyer, a layman, a judge, 
a magistrate, or who? — In the opinion of the Guild there 
is a definite need for people to be trained specially for 
that job, whether lawyers, judges, laymen, or otherwise, 
and any court so constituted should be composed 
exclusively of persons specially trained to deal with this 
problem. 

918. Do you mean that it should be a profession in itself, 
a boy or a girl leaving school or university would say, 
“ I want to be a judge in a family court ”, or do you 
mean that it is to be an adjunct to some other form of 
training? — ^No, f would say that it would be a profession 
in itself. I should add that we arc not competent to speak 
on the 'legal side ; we have not very much knowledge of 
the law as such, but these proposals are what the Women’s 
Co-operative Guild in their discussions have felt would 
be an improvement. 

919. Lord Keith: Mrs. Barnes, your Guild has been in 
existence for a very long time? — Yes. 

920. And the Guild gave evidence, before the Royal 
Commission in 1910? — Yes. 

921. Am I right in thinking that at least the major 
submissions which you are making today were made 
before the Royal Commission in 1910? — Quite a few of 
them were. 

922. Take, for instance, the proposal made by the Guild 
to that Commission, that divorce should be granted where 
there had been a separation order for three years. That 
is in line with what you are proposing at present? — Yes. 



923. Although I think .perhaps at present you go a little 
further, do you not? You do not depend only on separa- 
tion orders, any kind of separation would be a ground 
for divorce, in your view? — Yes, if the separation has 
proved quite definitely that .the .marriage has broken down, 
and there is no chance of reconciliation. 

924. Then you proposed in 1910 divorce on mutual 
consent? — ^Yes. 

925. And also serious incompatibility? — Yes. 

926. So that your proposals today are not revolutionary, 
in the sense that they have not been part of the Guild’s 
policy for very many years? — No, they are very much the 
same. 

927. Now I think you agree, Mrs. Barnes, that a high 
rate of divorce in society is undesirable? — Yes. 

928. And you would like to check that as much as 
possible? — Yes. 

929. There are, of course, many causes for divorce in 
any country where divorce is recognised? — ^Yes. 

930. I only want to ask you to consider three possible 
causes for n high divorce rate. One that has been sug- 
gested is that easy divorce will naturally and necessarily 
raise the number of divorces. I do not know whet’her you 
agree with that? — No, we do not agree with that point 
of view, because in our experience there are existing 
numbers of marriages which have already broken down of 
which the law takes no cognisance. The couples are 
living apart, and the marriage in itself has already broken 
down. 

931. In other words what you mean is that in consider- 
ing the state of society you have got to consider not only 
the number of divorces but the number of divorces plus 
the nmnber of broken •marriages? — ’Yes. 

932. For which divorce is not obtainable? — ^Yes. 

933. And do you not think that your new grounds for 
divorce, namely divorce after separation for .three years, 
and divorce by mutual consent, might increase the number 
of divorces above the number of divorces plus illicit 
unions? — ^It would increase the actual number of d'ivorces, 
but I do not think it would increase it beyond the number 
of the illicit unions that there are in existence at the 
moment. 

934. There is another reason for high divorce figures, 
and that is some social upheaval. I suppose you recognise 
that? — ^Yes. 

935. For instance, we have had a very good illustration 
in the recent war. I suppose you know that during and 
after the recent war the divorce statistics were very liigh. 
Do you think that is a temporary feature, or do you think 
the nation has got so used to divorce as a result of its 
war experience that these high figures will continue? — 
No, I do not think so. The young people of this country 
are not really divorce-minded. I would say this much, 
that if there is any evidence of divorce-mindedness it is 
becoming apparent in the middle-aged people more than 
the young folk. I do not think that young people of 
today are any more divorce-minded than they were perhaps 
thirty years ago. The very number of marriages being 
•lentered into is proof to us that they are not divorce- 
minded. They go into it really thinking that they will 
make a go of it. If they do not it is because of reasons 
they have not foreseen. I would stress again that 
although we approve of divorce by consent we also feel 
that the requirement of three years’ separation would give 
a chance for reconciliation to be tried before the divorce 
is granted. But to have the number of illicit unions that 
there are today, which exist because those couples cannot 
get a divorce under the existing law, is only bringing 
marriage and the law into disrepute. 

936. That brings me to the next point. You do not 
think that there is any change m the outlook of yo'Ung 
people today on marriage? — Only in this, that they are 
becoming more marriage conscious. I have been a matri- 
monial officer, and in my experience young people are 
becoming more marriage conscious, and there is a genuine 
wish on the part of young people to make their marriage 
lasting. 
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937. When you speak about being marriage conscious, 
1 am not quite sure what you mean. Do you mean 
inclined to marriage, or with a better conception of whM 
marriage is?~Both, with a greater sense of responsibility 
towards it. The very fact of the adverse pubhci y on 
unhappy marriages has made young people more conscious 
of the responsibilities of marriage, and I do not think 
?iat the yo^ng people of today really do go mto marna^^ 
with the thought that they can break it easily if they 
want to. 



938. I would like to ask you about Wo mitUis which 
are certainly within my exponcnce. Yon know of the 
forced marriage which frequently takes place? Yes. 



treated as an exception to divorce on the ground of three 
years’ separation?— I think that it should come under the 
same heading as the others, if the marriage has broken 
down ; if the break has existed for three years or more 
I do not think that there is much chance of getting the 
people together again. If reconciliation methods have 
completely failed I do not think that you would do much 
about it. I have handled many such cases where the 
breakdown existed for more than three years. We tried 
all we could ito bring about reconciliation between 
parties, but the break still existed and I do not think that 
there was much that could be done about it. I think that 
this case comes in the same category as the others. 



939 The case where there is a child on the way, and 
the father and the mother think it is necessary to marry, 
or at any rate the woman insists °° 
man complies in order to .guve the child a name. You 
are familiar with that case? Yes. 



950. I would just like to clear up a point, Mrs. Barnes, 
in paragraph 5 (2), where you refer to the second point 
for consideration. You say — 



940 Is that not a case which very often results almost 
immediately, or very soon after the marriage, m divorce. 
—No I do not agree with that point of viw. I do 
know’ that many marriages take 
Hitions auite a high proportion, but I would not 
that it’&ds to divorce. In my own 
known of very many happy marriages 

be some other provision. 



“The second point for consideration in connection 
with separation is that of separation by agreement. If 
a document has been signed neither party can file a 
petition for divorce as the law regards this as collusion 
and condonation.” 



Does that refer to divorce for desertion?— Divorce for 
desertion. It is a desertion in the first instance. 



951. But if an. agreement had been entered into between 
the parties, then neither party can obtain a divorce foi 
desertion. That is your point, is it not?— Yes. 



952. And you would like to see that bar removed?— 
Yes. 



941 I recognise. Mrs. Barnes, that in many such cases 
the raarriage^may turn out to be a very happy one. 
in fact at^one time, if not even today, there was quite 
a recognised custom of what I suppose you might call a 
triS Sriage, at any rate to see whether they 
to have a family, and it was only after it was seen that 
familv was on the way that they married, and the^ 
Sg^were very happy. It was a recogyd custom 
among certain sections of the community, and in certain 
parts of the country.- Yes. 



942 I quite recognise that, but do you not think that 
there 'are today at any rate a certain number of forced 
marriages which almost inevitably fw arl 

^There are a number, but I do not think that they are 

so great as to make that the reason .for the f^^btorce 
rate or for the break-up of a marriage. I think they are 
the minority rather than the majority. 



953. Does that mean that if the parties have agreed to 
separate either of them might then revoke Che agreeraeot 
and thereafter place the other party in a state ot 
desertion?— Yes. I would like to quote a case of a young 
man who deserted his wife and child and they came to 
the Social Services for help. We managed to trace the 
husband and got them together, but they would not agree 
to reconciliation. In the meantime the young per- 

suaded his wife to go with him to a solicitor and have an 
agreement drawn up whereby she agreed to accept 7s. 6a. 
a week from him for the child, and gave an undertaking 
that she would not attempt in any way to try and mend 
their marriage. Later on when the young woman decided 
that she would sue for divorce she was told that she could 
not obtain one, she had no ground 



943. Now another point. Do you think the interference 
of “ iii-Iaws ” is a very rife cause for divorce? — It certainly 
nlays a very great part, and we in the Guild put it down 
to the general housing conditions which compel couples 
to live with “ in-laws.” 



944. And therefore improved housing conditions, par- 
ticularly for young married couples, would be a very great 
help towards reducing the divorce rate? — Certainly. 



945. You would not agree then, Mrs. Barnes, that forced 
marriages and interference of “in-laws” account for per- 
Ihaps fifty per cent, of the divorces on pounds ot de- 
sertion?- 1 would not like to say. I do feel that the inter- 
ference of “ in-laws ” is a factor, but I have no idea of the 
proportion, and tWefore I would not like to make a 
statement along those lines. 



954. You deal with your suggestion of divorce on the 
ground of incompatibility in some detail in the last para- 
graph of the “ General statement ” at the end of the 
memorandum. Have you anything further to say on the 
question of incompatibility? — The points mentioned in 
the memorandum should, we feel, be considered as possible 
grounds of divorce for incompatibility. We would in no 
way like to see the condition arise whereby divorce could 
be obtained for any silly reason such as a rnan not liking 
the colour of his wife’s hair, or the wife not liking the way 
her husband wears his shirt. That happens m other coun- 
tries, but for the Guild’s part we do feel that there are 
certain kinds of conduct which are completely incom- 
patible with a happy married life, we have listed 
some of them in our memorandum. Where it comes to 
questions of provocation we are not qualified to deal with 
them, and therefore we have not included thsati in the 
memorandum. 



946. We have had evidence of the elderly married 
woman whose husband was enticed away by the younger 
and more glamorous woman.— Yes. 



955. (Mr. Maddocks): I have only one que^ion. Would 
you look at paragraph 5 (13) which deals with the setting 
up of family courts. It reads: 



947 Do you think that is a common case? — No, not in 
our station in life. In our class of housewife, it is not 
the usual thing. The figures are not very high for that 
type of break-up. 



948 iDo you think that it is a case for introducing an 
exception into the views that you have put forward?— It 
mav be but I do not think that it is one that we have 
come up against much in the Women’s Co-operqtive Guild. 



“ Failing the setting tip of family courts we consider 
it desirable that matrimonial cases be dealt with by 
county courts. The county court judges, as commis- 
sioners for the High Court, are doing good work. 
County courts have the advantage of being inexpensive 
and within easy reach of the majority of people. 
Further, the police are readily available for the enforce- 
ment of orders,” 



949 Perhaps 1 did not make myself very clear. You 
were kdvancing the view that separatioa for three years 
should be a ground of divorce. Do you think that the 
case where separation has been caused by a young woman 
enticing a husband away from an elderly wife should be 
16368 



Is it your experience that county courts, which are, I agree, 
less expensive than the High Court, are within the reach 
of the ordinary working people today? — ^Yes, I think so. 
They are in my experience mostly set up in centres where 
most people can get to. It is possible that in rural areas 
people might find it more difficult. But I do feel that 
instead of any kind of court we have today the family 
court would be the better answer, and failmg that I think 
the county courts would meet the problem. 
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956. Would your opinion be the same if you knew that 
the ipolicc were not available for the enforcement of county 
court orders? — understood that they were, but since you 
say not, I stand corrected. That is a mistake we have 
made, but I was under the impression that the county 
courts did have the police there to enforce orders. 

957. I am sure you will take it from me that the police 
have nothing whatever to do with enforcement in county 
courts?— Yes. 

958. On the assumption that the police have nothing 
whatever to do with administration in the county court, 
would your opinion be the same, that the county court 
is the right court? — We do presume that they have got 
machinery to deal with these problems. 

959 Machinery for wihich the poor man has to pay at 
every stage.— Yes, I agree there, but we do think that 
they are less costly than High Court actions, and since 
people have got at the moment to go to a court of some 
description I think that they arc a better answer than the 
present system. I would like to stress again the family 
court principle. I think that that would be better than 
anything we have had up to now. 

960 You would not think that if you could introduce 
a family court it would be better to have it working 
on ^ the same principle that the police court works on to- 
day. A poor woman can go to the police court, get her 
summons, have the summons served, have the case tried, 
get her order and get it enforced without it costing her 
anything at all?— No, we do not agree with that. It is 
a completely inhuman process, and common humanity is 
very often lost sight of in police court proceedings. We 
in the Guild would like to see- wc are stressing this very 
emphatically— the work of the Marriage Guidance Council 
extended and its powers used more to deal with this 
problem than the police courts. I have been a good deal 
in police courts, and I do feel that their atmosphere mili- 
tates against reconciliation. I do not think that the police 
courts, despite the fact that they do not cost anybody 
anything, are the answer. 

961. {Dr. Roherloti): I have only one question with re- 
gard to Point 7 of the Appendix— the marriage bar. In 
your experience as a matrimonial officer have you come 
across many such cases where the brother of the husband 
wished to marry the deserted woman?— Yes, quite a few 
cases. I can quote oue in particular. The wife applied 
for divorce ; the divorce w.as granted and the brother of 
the divorced husband wanted to marry her in order that 
he could maintain her and the children, but when they 
appliied for permission they were told they could not. 
That couple today are merely liviag in the same house. 
He is maintaining her and the children, and the finger of 
.scorn is being pointed at them. 



968. You know that the trade unions are against it 
and that in Scofland we have known of men who have 
lost their employment through their private affairs 
becoming known to their employer? — If P.A.Y.E. is used, 

I see no reason why their affairs should be known ; just 
a notification that the man’s code number has been 
altered should be sufficient, Who is to know for what 
reason? We are speaking for what we know and what 
we have experience of and not for the trade unions or 
anybody else. 

969. One last question. You recommend that the age j 

of consent should be raised? — Yes. ! 



970. To what age?— We think that eighteen should be 
the minimum age. Today, in our experience, education is 
continuing to that age, and even beyond it, and people 
are not fitted for marriage at the age of eighteen when they 
are still being educated. They are not yet ready to 
take on responsibilities. Again, in cases where ithey 
are under the age of eighteen but not taking education, we 
find that immaturity enters into the question, and we 
still feel the age of eighteen should be the minimum age 
and not sixteen as at present. 

971. (Chairman)-. Eighteen for both husband and wife? 
—Yes. 



972. {Mr. Beloe ) : On that question, is it your experi- 
ence that marriages which have been entered into at that 
age have failed more ,than others? — ^Yes, there is a large 
proportion of marriages which faU_ because the young 
people were really too young to realise their responsibili- 
ties and resented responsibility being thrust upon them 
when they were not ready for it. It does seem to me to 
be responsible for quite a high proportion of the marriages 
which become disharmonious. 



973 Would you say that was more the case with a 
boy than a girl?— Yes, more with boys than with girls. 



974, Do you think that if there were any differentiation 
in the age of marriage between the sexes you would 
have it lower for a girl than for a boy? — No, I do not 
(think I would make any differentiation, I think eighteen. 
Although it is far easier for a boy to resent responsibiluy 
being thrust upon him— it is very natural for him to do 
so— with a young girl, too, the responsibility of early 
motherhood and housekeeping under difficulties can_ also 
act in the same way. But it has been my experience 
that there have been more boys resent marriage at an 



975 With regard to your fourteen proposals, would you 
say that each one of them had been considered fully by 
each branch of your Guild?— Yes. I would say not 
each one of them perhaps, but the general purpose of 
the whole fourteen has been considered. 



962. And have you come across cases wliere the sister 
of a divorced wife wished to marry the husband and 
look after the children? — ^Yes. 

963. Quite a number of cases?— Yes. 

964. (Dr. Baird) : In regard to collusion, paragraph 5 (9). 
is it the opinion of the Women’s Co-operative Guild 
that there are many cases of divorce where the evidence 
is faked and so the law is brought into contempt? — 
Quite definitely ; we do have quite a bit of knowledge 
about .that. I do know of cases where the law has been 
circumvented in order to obtain a divorce. The numbers 
in my opinion are very large. 

965. You feel that is so? — ^Yes. 

966. And that people are forced to get round the law 
who do not wish to commit a matrimonial offence? — 
That is quite true. 

967. Then in regard to enforcement of maintenance, 
paragraph 5 (12), do yon think it would be possible to 
carry this out by deduction from wages? — ^Yes,_ quite 
possible. I believe the system has been working in 
Scotland quite successfully. I think the method is by 
alteration of the code number. The wife can then 
be given a book to take to the Post Office whereby she 
can draw her money. We feel that to do it that way 
would cut out a lot of ffie rancour, the spitefulness and 
the determination on the part of people to avoid the.ir 
responsibilities. 



976 What is the general purpose of the whole fourteen? 
—They all integrate. We have a paper which has been 
taken by our members to each branch of the Guild and 
discussed. Perhaps you would like to hear our General 
Secretary’s statement on that point?— <M m. Cook): I 
think perhaps the mechanism we use will explain this. 
We have 1,700 branches. They are united into seventy 
districts which are divided into ten sections, and each of 
those districts and sections has special officials and each 
rims special schools within its area at which these subjects 
are discussed, and from those schools come resolutions 
to our Annual Congress. Finally, this .year_ this paper 
was taken at a meeting of all our olBaaIs m January. 
They came primed with all the comments from the 
various schools, which had filtered up from the branches. 
So I 'think you can take it without any doubt whatever 
ithat these are the conclusions come to, and the considered 
opinion arrived at, by the whole organisation after full 
discussion. 

977 How many members are there in all in the 
Women’s Co-operative Guild?— We have between 65,000 

and 70,000 at the present time. 

978 How many of those attend these schools? — ^The 
schools vary. There are about seventy districts and all 
'these districts send their officials to the schools, that is, a 
^fn^^■qentative from the different branches. The schools 
wXvaS from 200 to, say. 400 or 500 according to the 
congestion of the area in which they are held. 
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919. There as only one member from each branch 
who goes ilo rthe school?— No, sometimes two or three or 
a larger numiber. 

980. I am sorry, I 'Understood you to say one. I was 
not trying to- suggest it. What I really want to know 
is — ^has the ordinary rank and file member discussed this 
paper?— ;She has had full opportunity of doing so. 

981. Has she attended the meetings at which it was 
discussed? — Yes, this paper has been discussed in all 
the Guild branches right up and down the country. 

982. I am sorry to go on pressing you. What sort of 
proportion of your members attend the branch meetings? 
— A pretty high proportion. The branch will be a full 
meeting of all the members. There will not be 100 per 
cent, attendance but attendances are very good. 

983. What you would say is that if they did not agree 
with this, and did no.t attend to speak lagainst it, that was 
their own fault? — I would not know the reasons why 
they did not attend, but I would say that it is a very 
fair presentation of the point of vieiw agreed to even by 
tliose who did not attend, because the propaganda over 
this approach to divorce law reform has gone on for 
so very many years. As far back as just before 1914 the 
Guild took a very strong stand on this. We are part of 
the trading Co-operative movement and a certain grant 
is given to us -by that movement for expenses. The line 
we took on divorce law reform caused that grant to be 
withheld for a number of years. It did not alter our policy 
in any way, that remained the same, and gradually the 
grant was restored. 

984. You used the word “ propaganda ” just now. By 
whom is the propaganda propagated?— We use the terra 
“ propaganda ” for our educatiomd work when we are 
trying to educate people in new ideas. These ideas begin 
by a very small number being vocal about them, as most 
ideas start, and then they are picked up and discussed 
and resoluhons come to our congress. From those resolu- 
tions there 'goes back into the Guild a decision which is 
taken by majority, and because it has been taken by 
majority the others, who perhaps in the beginning have 
not agreed to it, have accepted it -as being a majority 
decision and they gradually support it, sometimes even 
more strongly than those who originally put it forward. 
That is the way education on this and other subjects has 
gone on in the organisation over the seventy years it has 
been in existence. 

985. Thank you. You have been most helpful on that. 
The reason I was particularly anxious to know was this, 
that there is so very little -about children in this 
memorandum of yours?— That may be explained by the 
fact that 'the organisation is very largely one of women 
whose families are grown up. They are most of them 
mO'thers, many of 'them grandmothers and some now 
great-grandmothers. The organisation is one -that takes 
the ordinary working housewife, who is not able to join 
an organisation until her children are a little past their 
dependent stage and therefore our membership is very 
largely a middle-aged membership. 

986. That is most interesting and helpful, but neverthe- 
less I imagine that you have very strong views about the 
welfare of ithe children? — Indeed, yes. 

987. Because I did wonder how some of these pro- 
posals would affect -the children, if I might ask you about 
them?— Barnes)-. We do t^e -h, I think, almost as 
a matter of course that any law to implement the proposals 
we have put forward would in any case consider the 
children first. That would be a first call on any kind of 
legislation. 

988 How do you mean that it would consider the 
children first?— If there are children, we would naturally 
want to see that they are provided for and protected if 
these proposals become part of the law. We rather took 
it for granted that would liappen. 

989. To provide for and protect a child is not the only 
thing that is necessary for a child, is it?— No. 

990. A child needs a home and it needs a mother and 
a father, does not it? — Yes. 



991. And many of these proposals seem to be making 
it easier for it to lose either -a mother or a fat-her? — It 
loses them in any case, under the conditions today. I 
know of many cases where the husband and wife are 
parted ; neither can sue for divorce, and the children, 
remaining with one parent, have become deprived of 
the other parent in a way which has acted adversely on 
them. 

992. But, for instance, your suggestion that after three 
years’ separation the guilty spouse if he or she desires can 
petition for divorce would rather tempt people to leave 
-the home, would it not? -I am not talking of the marriages 
we know are now broken, but of the future? — Are you 
not rather inclined to lose sight of the fact that we want 
reconciliation methods used first. It is a fact that under 
separation orders the children suffer. I do not think you 
would make the condition worse, at least no-t worse than 
it is, by people 'being able to sue for divorce. In my 
eX'perience, -the children, at least up to the age of ten 
years, need 'their mother first 'and foremost. There are 
times aher that when a father is needed, but at least 

to the age of ten, tlie child needs its mother whether a girl 
or a boy. The Jove the mother can give it is all-important 
to it, and even if you have divorce made easier, as you 
put it, I still feel we can at 'the same time consider legisla- 
tion to cover and protect the children of 'those marriages. 

993. But it would not provide them with a mother and 
a father, would it? — No. They have not got a mother and 
a father now if the parents are separated or if they are 
having illicit unions outside marriage. The condition 
exists as 'much today as if you had easy divorce. 

994. I am not talking of those whose marriages are 
broken. I was talking about the temptation to break 
•marriage when you have this easier divorce? — No, I do 
not think -the fact of children would make it any easier. 
I think the fact that there are children does act as a de- 
terrent at times. I think that 'there are a large number 
of parents who will continue to keep their marriage going 
for 'the sake of their children. They agree to make it a 
marriage for the sake of the children rather than consider 
themselves. I do not think you would make the position 
any w-orse. 

995. Now there is one other thing I would like to ask 
you particularly, and that is, yO'U have not put anything 
in this memorandum about custody of children? — ^No, we 
have not. 

996. Have you any views about that? — ^No, we have 
not, because it is not a point that has come up in the 
discussions in the Guild. We have not much knowledge 
about the custody of children. The only point we have 
discussed is that the mother should have tlie children for 
the first ten years of their lives. 

997. Would that be absolutely invariable? — ^No, not if 
we felt it was better for the children to be removed, but 
in our experience we have found that even mothers who 
are bad mothers from the point of view of the community 
have had something to give to their children that a father 
cannot give. I cannot put it into actual words but I 
have seen it in operation. 

998. -So you would say a woman could go off, leave her 
husband and be the guilty party and retain the custody of 
her children? — ^Yes, I do -believe it would be better for the 
children very often because children -up to that age are 
not conscious of guilt, not in their parents anyway, not 
from the point of view of the law. They know their 
parents are not together any more. They are puzzled but 
they still cling to their mother. 

999. .^d there is no other point about the custody of 
children you are interested in. You do not want any help 
for the judge, for instance, in finding out about a home? 
— It is a question we have not considered, and therefore 
I do not feel I am empowered to answer it. 

1000. [Chairman): Arising out of your answers to Mr. 
Beloe I should l^e to know this. The General Secretary 
has spoken of the schools run by the Women’s Co-opera- 
tive 'Guild. I gather they are not schools for children but 
schools for grown-ups? — [Mrs. Cook): Yes. 

1001. I probably ought to know this, are they asso- 
ciated with -any political party? — ^No, we are part of the 
Co-operative movement which has its own political party 
but we are purely an educational body educating in citizen- 
ship as well as co-operation. 
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1002. I wondered what was taught in 
SliS’S 

study of subjects which will conduce to a greater icno 

ledge of all those factors, health, housing, 

any of the other things which affect our social well-being. 

inf>3 {Lfldv Bragg) : Have you received what you mi^ 
describe as a minority memorandum ““oS 

-[Mrs. Banes)-. No, we have not. V/e have just noMM 
that there were perhaps members who did not attend 
whL t^e s^hools^were'^ being hdd. b^t whether it was 
because of the subject or not we have 
have not received any adverse comments from the Guild 
iis a whole. ' , , • 

1004 Do we take it that there is not anybody in the 

GuiU wr?h shong church vicws?-It there arc any wrt 
Strong church views they do not put them in the Guild 
roohi- _ a 

1005 They belong to the Guild?-They come to the 
Gudd simply for the education they know ^bey will get 
the high standard of education they can get on C‘bjenship. 
i? terno. been our experience .‘hat ™ 

religious viewpoints expounded in the Guild room. 

1006 To return for a moment to family courts, woi^d 
you not agree that the magistrates courts up “9 

the country have something of the flavour of 
courts? What I mean is that they are in a separate room, 
the parties are generally sitting round the table faidy 
comfortably and they usually bring a mother or sorne 
friendly supporter, and the magistrates are ordinary men , 
and women with some experience The 
there and probably the court is held at a diffeient tirne 
from the criminal court. You do appreciate that iti^^s- 
trates have other duties besides purely criminal ones, such 
as licensing, adoption and so on. Would you not R^ee 
that magistrates’ courts do have this family flavour?— j 
would not deny that they do good work but the very fact 
that they have to deal with other aspects of the community 
life very often means that they have to take rnatrimonia! 
work in their stride. I would stress once again that the 
better answer is the family courts and the extension ot 
the marriage guidance service. The magistrates courts do 
a" good job and of late years it has been made better by 
the fact that there is the domestic court, but even so, 1 
think the bias is very often on the reasons for the brMfcing 
of the marriage rather than on the reasons for mending it. 

1007. (Mr. Brown): As far as I know, in Scotland a 
man’s wages can be arrested for arrears of maintenance, 
but I have never heard of Pay-As-You-Earn being used 
for that purpose, and certainly have never heard of the 
card the person takes to the Post Office. 1 do not think 
you are right in your facts as far as that is concerned. — 
The last part was our suggestion as to how it could be 
done, but we were informed that P.AY.E. was operating 
in Scotland as far as maintenance orders were concerned. 
If that is wrong I would withdraw that statement and 
suggest that it is perhaps the finest method of dealing 
with this problem. 

1008. (Sir Frederick Burrows): Would you agree that 
at least fifty per cent, of the membership of the Women’s 
Co-operative Guild also belong to the Mothers’ Union or 
alternatively to some religious organisation associated with 
the Free Churches?— (Mw. Coofc): No, I would not agree. 

1009. Then will you tell me the percentage?- I could 
not do that because we have made no enquiry but I am 
pretty certain, I know the women in the Women’s Co- 
operative Guild extremely well, and I would not accept 
that they are members of the Mothers’ Union, or of any 
similar organisation, from what I have read of the work 
of that body. 

1010. You say that it is your desire not to make divorce 
easier but six of your recommendations under paragraph 4 
would make divorce much easier? — (Mrs. Barries): 
It appears to be so on the surface but that is not so. 
Each of those points is something that is happening under 
present-day law which needs to be righted and the law is 
the only way in which they can be righted. Those points 
should be put right at once in our opinion. We do not 



feel that the term “easy” divorce is quite the best term 
to use for it. What we would say is that the law would 
be righting a series of wrongs which are in operation 
today. 

1011 But if your proposals were adopted it would, in 
effect make divorce much easier?— We would say this, 
once ’a marriage has completely broken down, it is far 
better for society as a whole to accept the position and 
try to put it right. The community, having once accepted 
the fact of divorce in the first instance and allowing re- 
marriage in the second instance, then in our opinion it is 
not for the good of the community to hedge it round with 
some of the rules and regulations it has today, which in 
our opinion bring the law into disrepute. 

1012. So in fact, in your own opinion, the proposals 
would not make divorce much easier? — No, we think it 
would level the problem up as it is today. 

1013. (Mr. Flecker): Will you forgive me if I rather 
go again over some of the ground which you went over 
with the Chairman because I take it neither you nor I 
are lawyers? — ^No. 

1014. And I want to take this from the point of view 
of the attitude of the ordinary citizen. If divorce after 
a period of separation, at the option of either party, comes 
to pass, it will be possible for one spouse to be in the 
wrong or chiefly in the wrong, to go off for three years, 
or whatever number of years is fixed, and then to come 
to the court and say “1 have been away for three years, 

I now ask the court to register the fact that though I have 
done wrong I am perfectly free”. Does not that seem 
to you, as an ordinary citizen, rather to be letting the 
wrongdoer get away with it? — In the Guild’s view, people 
get away with it now. You see that lime and time again, 
the very fact that a person has to ask for the discretion 
of the court is in a way getting away with it. 

1015. Will you expound that a little more?-— When a 
person goes to court for a divorce and wishes to prove 
a matrimonial offence against the other person, they ask 
the court to take into consideration the fact that they have 
themselves committed a wrong and ask the court to exer- 
cise its discretion in their favour. When that is granted 
somebody has got away with it, and I think that is 
happening every day. 

1016. If I understand you aright what you are saying 
is that when the case is tried as a matter of fact, the facts 
are not coming out? — Yes. 

1017. But this is going a little further because the facts 
may be perfectly understood, that A is the offender — very 
nearly 100 per cent., as near 100 per cent, as ever 
happens in cases like this — yet he can come to a court 
of law and say “ I am the offender, I did the wrong^but 
by the law I can claim a divorce, register it please”?— 

I feel you have that condition existing now. It will not 
make it any worse to do that. 

1018. (Chairman) : Arising out of your answer to Mr. 
Flecker, what as I understand it he was putting to you was 
this. It is true that at present a man who has committed 
a matrimonial offence may get the discretion of the coint 
in his favour but he is then petitioning against somebody 
who has also committed a matrimonial offence. The 
novelty of your proposal from that point of view is that 
the man who has done the wrong can come against the 
other party who has not done the wrong and get a divorce. 
It is no .answer to that to say that frequently the discretion 
of the court is exercised in favour of a guilty party be- 
cause in these cases there is another guilty party?— I agree 
there. I would say this, in our opinion a lot of innocent 
people have to suffer because of the law as it stands and 
it would be better sometimes to allow a few guilty people 
— to use your phrase — “ to get away with it ” rather than 
that numbers of the innocent should suffer. 

1019. I think the objection Mr. Flecker was putting was 
not so much .that the guilty “ get away with it ” as tha 
the innocent may suffer and the guilty get away with 
in one and the same proceedings. — ^We find the innocent 
suffer now as the law stands. I do not think it woulfl 
make it any worse. 

(Chairman): Thank you very much both for yout 
memorandum and for coming to help us today. 



{The tvf/;imej withdrew.) 
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FIRST MEMORANDUM 



INTRODUCTION 

1 . Generul 

The National Marriage Guidance Council submits this 
memorandum on. matters strictly within the Commission’s 
terms of reference. We are grateful for the permission 
for us to submit a second memorandum on wider matters 
concerned with measures to promote happy and stable 
marriage and to avoid marriage breakdown. We wish to 
stress that in our view it is in every way more important 
to prevent the desire for divorce than to devise the best 
divorce law ; and accordingly we attach greater importance 
to 'the second memorandum. 

2. Oral evidence 

If desired the Council would be glad to appoint repre- 
sentatives to attend a meeting or meetings of the Com- 
mission and to give oral evidence. 

3. Compilation of this memorandum 

The facts and propositions to be submitted to the 
Commission have been suggested in summaries circulated 
to all Marriage Guidance Councils in England, Wales and 
Northern Ireland. The points have been discussed by 
the Council’s Legal Advisory Board, Clerical Advisory 
Board, and Medical Advisory Board, by the nation^ 
Executive Committee, and by a meeting of the Council 
itself on which each local Council is represented. 
Accordingly this memorandum represents the general 
view of our movement, though minority opinions are held 
on one or two points. The Scottish Marriage Guidance 
Council, a parallel organisation with whom we have 
very friendly relations but over which we have no control, 
is considering submitting a separate memorandum. Owing 
to the limited time available the final wording has been 
seen and approved only by the officers who were authorised 
to sign it, but it is entirely based upon summaries that 
have been widely agreed. 

4. Endorsement by other organisation.s 

A circular letter and summary of this memorandum 
were sent to a number of other organisations, and an 
Appendix submitted to the Commission records, in their 
own words, the general and particular support given to 
our propositions by other organisations which have seen 
only the summary. {These papers have not been repro- 
duced.) 

THE MARRIAGE GUIDANCE MOVEMENT 

5. Formation of Marriage Guidance Council 

The Marriage Guidance Council was formed as a volun- 
tary association in 1938, under the chairmanship of the 
Rev. A. Herbert Gray, M.A., D.D. It was a small com- 
mittee of doctors, psychiatrists, clergy and ministers, social 
workers, and a lawyer. Owing to the outbreak of war 
the committee ceased to operate effectively after a year 
of useful service. It was revived in .1942, and reconstituted 
early in 1943, with David R. Mace. M.A., B.Sc., Ph.D., 
as part-time Secretary, and later as General Secretary ; 
and with its centre at 78, Duke Street, Grosvenor Square, 
London, W.I. 



6. Growth of local Councils 

By 1947, about 100 Councils had been formed in 
different parts of the country as a result of local initiative. 
In order to co-ordinate them and to maintain definite 
standards the National Marriage Guidance Council was 
formed in April, 1947, a separate London Council now 
taking responsibility for the work of the centre and general 
developments in the London area. 

A booklet Marriage Guidance in a Local Coininuiiiiy 
(submitted to the Commission) indicates the procedure 
adopted in forming local Marriage Guidance Councils. 

7. The National Marriage Guidance Council 

Since 1947, the National Council has been representative 
of each local Council that has been accepted as a con- 
stituent member of the National body, which is recognised 
as a charity. While local Councils are autonomous in 
their arrangements they are only granted this constituent 
membership if they accept the general principles of the 
movement, the national standards for selection and train- 
ing of marriage counsellors, and the liability to pay a 
small constituent membership fee. 

8. The Marriage Guidance Council Limited 

was formed in March, 1945, as a company not for profit, 
limited by guarantee, and not having a share capital, in 
order to safeguard the name. The company has never 
operated nor handled any funds, and under tiie guidance 
of our honorary solicitors, Messrs. Sydney Morse & Co„ 
the nominal company and the effective organisation are 
in process of being combined into one body, incorporated 
and non-profit making. This will be the National 
Marriage Guidance Council Limited, though permission 
has been given by the Board of Trade to dispense with 
use of the word “ Limited ”. 

9. General principles 

The general principles of Marriage Guidance Councils 
are shown on page 12 of the Annual Report for 1951-2 
(submitted to the Commission). They have been accepted 
not only by local Councils in England, Wales, Northern 
Ireland and the Channel Isles (as listed on the back cover 
of the Annual Report) but by all Marriage Guidance 
Councils in other parts of the world that are affiliated 
to us, e.g., in Australia, New Zealand, Kenya, etc. 

These general principles are acceptable to the Anglican, 
Free Church and Jewish communities, all of whom are 
assisting with our work. The Roman Catholic hierarchy, 
after discussions with us, established a separate Catholic 
Marriage Advisory Council, drawing upon our experience 
and having every assistance that we could give, While 
there are obvious differences of principle there is a cordial 
relationship between the two bodies. 

The religious basis of marriage guidance is explained on 
pages 13-14 of Marraige Guidance 'in a Local Com- 
munity. The general principles of the marriage guidance 
movement are not expressly religious in presentation. The 
different denominations do not appoint official repre- 
sentatives and no religious test is imposed on those 
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serving our movement or seeking its help. In actual fact 
the movement has a definite religious emphasis and 
regards spiritual values as paramount in marriage. While 
different terms may be used to express this emphasis, 
they all mean that we regard marriage as a divine institu- 
tion and not merely as a social invention. Indeed, the 
modern tendency to regard marriage as nothing but a 
legalised physical relationship seems to us not only inade- 
quate but destructive of its deepest realities. We have 
experienced a remarkable fellowship among people of 
different denominations or of none, who are able to unite 
on our general principles. This experience reinforces our 
desire to avoid further division between the religious and 
secular views of marriage. 

10. Work of Marriage Guidance Councils 

Although originally formed to help married couples who 
were experiencing difficulties, it was soon recognised that 
the prevention of marital disharmony was still more 
important. The work can be summarised as follows: — 
(a) Educational. We are convinced that the basic 
causes of marriage failure often lie in false ideas and 
unsound emotional attitudes developed in youth and 
even in childhood. The educational efforts of our move- 
ment are therefore directed towards helping parents to 
inculcate in their children moral standards, unselfishness, 
responsibility and a robust outlook on life and upon the 
family group in particular. Since school education is 
covered by other authorities, we have been particularly 
concerned with the later opportunity of influencing 
youths and girls in tlie few years after leaving school, 
normally ait the age of fifteen. All this work is carried 
out througli the usual means of providing speakers and 
publications, and co-operating actively with parent- 
teacher associations, youth clubs and local education 
authorities. 

fb) Preparation for marriage. By this we mean 
specific preparation for marriage of engaged couples 
who desire help. Confidential consultations are 
arranged with marriage counsellors (see below) and local 
Councils often arrange for a series of three or four 
informal talks or discussions for several engaged couples 
together, covering the spiritual, emotional, physical and 
economic factors in marriage. 

(c) Remedial. Marriage Guidance Councils offer ex- 
pert and confidential help in all marriage problems. 
It is a basic principle to wait until people choose to 
consult us, and we do not intrude on the suggestion of 
a third party, nor visit homes uninvited. From the start 
it was recognised that the utmost care was necessary in 
the selection and training of persons to undertake con- 
ciliation work, who are termed marriage counsellors. 
This is described in the next section. 

11. Marriage counsellors 

The counsellors are men and women who are selected 
and trained to undertake the marriage preparation and 
remedial work mentioned above. They give their services 
voluntarily. 

In order to maintain consistently high standards it has 
been accepted since the formation of the National Council 
in April, 1947, that that body should be responsible for 
the selection and training of counsellors, considering only 
candidates who are sponsored by local Councils. The 
selection procedure is by means of residential selection 
conferences at which five selectors (including a psychiatrist) 
assess the temperamental suitability of 12-15 candidates, 
and their ability to benefit by training. The greatest 
importance is attached to this selection procedure. The 
criteria and methods adopted are shown in a confidential 
memorandum submitted to the Commission on “ Procedure 
for Selection of Marriage Counsellors ”. 

Up to 31st December, 1951, there had been thirty-five 
selection conferences at which a total of 307 out of 437 
candidates had been passed. This fairly high proportion 
resulted from the pre-selection implied in local sponsorship. 

After selection, successful candidates are required to 
take the training outlined in the syllabus submitted to the 
Commission. This syllabus has since been amended in 
certain details, but remains substantially correct. The 
training is made available either: — 

(i) through forty-eight lectures and discussions given 
on twenty-four evenings at weekly intervals in the 
largest centres of population, or 
Printed image digitised by the University of Southampton Librs 



(ii) through four residential periods each of two or 
three days. 

Following the report of the Harris Committee (see below), 
the Home Secretary in July, 1949, established the Marriage 
Guidance Training Board to “ plan and supervise the selec- 
tion and ttaining of marriage counsellors ” by the_ three 
organisations concerned, the National Marriage Guidance 
Council, the Catholic Marriage Advisory Council, and the 
Family Welfare Association. Since that date selection and 
training carried out to the satisfaction of the Board has 
been financed by Treasury grant through the Horne Office. 
For an experimental period selection and_ training have 
continued by the National Council substantially as before, 
with the approval of the Board upon which each of the 
three organisations is represented. 

As a result of these arrangements marriage counsellors 
are, so far as we know, much the most rigorously selected 
and thoroughly trained of all voluntary workers in the 
field of social service in this country. 

12. Official recognition 

The Final Report of the Committee on Procedure in 
Matrimonial Causes (the Denning Committee: Cmd. 7024 
of February, 1947) warmly endorsed the work of the Mar- 
riage Guidance Councils. In the summary of recommen- 
dations (page 32) the following is included : — 

“ I. Reconciliation 

1. There should be a Marriage Welfare Service to 
afford help and guidance both in preparation for 
marriage and also in difficulties after marriage. It 
should be sponsored by the State but should not be a 
State Institution. It should evolve gradually from the 
existing services and societies. It should not be com- 
bined with judicial procedure for divorce but should 
function quite separately from it. 

2. It should be regarded as a function of the State 
lo give encouragement and, where appropriate, financial 
assistance to marriage guidance as a form of social 
.service, particularly by grants in aid of the voluntary 
societies working in this field.” 

Subsequently the Home Secretary set up the Dapart- 
■mental Committee on Grants for the Development of 
Marriage Guidance (the Harris Committee) whose Report 
was Cmd. 7566 of 1948. Its recommendations are 
summarised in its pages 14 and 15. The Govern- 
ment has since made the Headquarters grants there recom- 
mended, but has not yet implemented the proposal that 
one-half of any substantial grant made by local authori- 
ties to local Marriage Guidance Councils should be met 
by a Government grant. We return to this subject in 
paragraph 22 below. As a result, the National Council re- 
ceives up to £5,000 per annum* towards its Headquarters 
expenses and some local Councils receive grants from 
local authorities. In all cases these grants represent a 
modest proportion of the cost of the services provided, 
most of which is met by donations and subscriiptions from 
public-spirited individuals, Churches, business under- 
takings and charitable trusts. 

The Report of the Lambeth Conference of Bishops held 
in 1948, contained the following passage (page 10()): — 
"We welcome the many efforts on foot, in England, 
the United States, and elsewhere, to provide marriage 
guidance. Marriage Guidance Councils have, in many 
places, done much to advise and help married people 
in their manifold problems, and have often brought 
about a reconciliation where divorce might have ensued. 
It should be understood that the work of such bodies 
is twofold, not only to help marriages which are in 
danger, but to encourage general education aibout 
marriage. Church people should as far as possible take 
part in them, qualifying to become advisers of others 
by their firm understanding of the Christian principles 
involved.” 

13, Volume of experience 

The London Marriage Guidance Centre was opened in 
1943, and in the succeeding eight years over 10,000 
couples have been helped (one or both parties being seen). 
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Returns from local Councils (though incomplete) gave 
the follcHwing figures in respect of 1949 and 1950. 



Remedial work 

Number of couples (one or both par- 
ties) interviewed re marriage diffi- 


1949 


1950 


culties 

Only some Councils attempted analysis 
of results (owing to difficulties of 
definition) with the following con- 
clusions : 


6,655 


7,998 


Cases concluded successfully 


1,127 


1,308 


Unsuccessfully 


681 


953 


Unknown, doubtful, or rpending 
These figures give their own indication 
of the extreme caution exercised in 
making claims. 

Number of engaged couples prepared 


1,463 


1,867 


for marriage 


1,092 


1,291 



Educational work 

Number of courses on general 
education for marriage and family 



life 




54 


Number of courses for 
Number of courses 


young people 
for engaged 


70 


couples 


113 


General talks and lectures 


395 



Financial stringency has so far made adequate research 
impossible, but from January, 1952, it is hoped to in- 
stitute a system for summarising and analysing remedial 
cases, so that without any breach of confidence or dis- 
closure of identity they can be correlated statistically and 
valid comparisons can be made. The form to be used 
has been submitted to the Commission. 

14. Three main lessons 

•In the absence of specialist research work our move- 
ment has been cautious in reaching conclusions. The fol- 
lowing points, however, are agreed among us as the 
main lessons that we have learnt in our experience of 
many thousands of cases over a decade: — 

(a) Importance of preparation for marriage 

We are convinced that many cases of marital dis- 
harmony arise that could have been prevented by even 
simple preparation for marriage which would have 
ensured that some of its natural difficulties did not take 
couples by surprise. In an experimental study of nearly 
100 engaged couples who sought preparation for mar- 
riage it was found that in not less than 50 per cent, 
of the cases investigation revealed causes of potential 
marital disharmony of which in .most cases the couple 
were otherwise unaware. 

(b) Importance of the will to succeed 

It has become abundantly plain to us that some mar- 
riages break down simply because the parties have con- 
sidered the marriage merely as an experiment and with- 
out regarding successful marriage as sufficiently import- 
ant to warrant the exercise of imagination, effort, and 
sacrifice. 

We suggest, in paragraph 23 below, that the existence 
of _ comparatively easy divorce adversely affects the 
attitude of those who are marrying or who are experi- 
encing -marriage difficulties. While there is much more 
that may be said on the subject it certainly seems to 
us true that the virtual impossibility of obtaining 
divorce in earlier generations led people to apply them- 
selves more wholeheartedly to finding at least a modus 
Vivendi. 

(c) Importance of facing marriage problems promptly 

when they arise 

Generally speaking, the longer marriage conflicts per- 
sist the harder they are to resolve. Inconsiderate be- 
haviour by one party tends to be answered in kind by 
the other. Parties adopt rigid attitudes and may come 
to feel that they would “ lose face ” by withdrawing. 
Relatives and others tend to be drawn into the quarrel 
and to exacerbate it 

We are convinced that the earlier marriage disharmonies 
can be recognised and treated the greater is the prospect of 
success, In dealing below with conciliation services we are 
anxious that they should be used long before either party 
goes to a lawyer. 



EFFECTS OF LEGAL AID 

Proposition I. It is contrary to the national interest and 
harmful to marriage and family life that the State should, 
as at present, give far more money ai\d attention to facili- 
tating divorce than to seeking its avoidance. 

15. Poor Persons’ litigation in matrimonial causes 

In reply to a series of Questions in the House of Com- 
mons the Attorney-General gave the following figures of 
expenditure from public funds for Poor Persons’ litigation 
in matrimonial causes in the financial years to 31st 
March. This money was paid to the Law Society, which 
employed solicitors to undertake divorce proceedings for 
poor persons who were not eligible to contribute more 
than £10 towards the cost. 

1947-8 1948-9 1949-50 

£198,585 £178,372 £204,800 

In 1949-50 the total grant in aid of the Law Society 
was £207,125, showing that all except £2,325 was for 
matrimonial causes. 

16. Legal Aid and Advice Act, 1949 

The Solioitor-General, in xeply to a Parliamentary 
Question on 3rd December, 1951, about the first year of 
the Legal Aid Scheme that came into effect on 2nd Octo- 
ber, 1950, gave lihe following figures : — 

•Number of civil aid certificates issued and 
awaiting issue 36,357 

Number of these in respect of matrimonial pro- 
ceedings in the Probate, Divorce and 
Admiralty Division of the High Court ... 29,365 

From the above ma> be deduced: 

Matrimonial cases as percentage of all cases 80.8 

It is thus clear that four-fifths of the lawsuits subsidised 
by the taxpayer are for divorce or nullity. 

Before the Legal Aid and Advice Act, 1949, came into 
operation the Lord Chancellor, in a press conference, gave 
a tentative estimate of £1,000,000 as the cost for the first 
year. It is not yet known what was the actual cost of 
the first year of the Scheme,^ nor the proportion of 
expenditure attributable to matrimonial proceedings. It 
seems certain, however, that the greater part of the expen- 
diture must have related to matrimonial proceedings and 
that the total expenditure wfil be greater in future years 
(in view of the initial time lag in making payments for 
legal work undertaken). 

17. Conciliation discouraged by the Act 

The first report -of the Law Society has been published 
on the operation and finance of Part I of the Legal Aid 
and Advice Act, 1949, and the comments and recom- 
mendations made by the Advisory Committee. The 
Advisory Committee in its Section 21 (page 34) points 
out that “ the question of reconciliation does not appear 
to come into the Legal Aid Schemis as at present adminis- 
tered. We feel it should play an important part in con- 
neotion with the Legal Advisory Service and result in 
fewer applications lor legal aid for matrimonial disputes ”. 
Not only is reconciliation ignored by the Scheme but, as 
the Advisory Committee points out in its Section 17 (page 
33), the effect of the present Act may be to divert matri- 
monial litigants from seeking separation orders to seeking 
divorce. It also diverts litigants from magistrates’ courts 
where help in conciliation is offered by probation officers 
(limited though their time is) to higher courts where they 
do not offer such services. 

To operate the scheme the Law Society employs some 
part-time secretaries in different parts of the country. 
They are paid £2 2s. Od. in respect of each case that is 
certified for legal aid, and nothing for any case in which 
the parties decide not to proceed. This appears to us 
unlikely to give the public the impression that everything 
possible is being done to promote conciliation. 



^ On 20th March, 1952, the Lord Chancellor stated in the House 
of Lords that the cost for the year to 31st March, 1952, was expected 
to be about £212,000; but that it would increase very rapidly and 
that “ in a full year the cost will be something like £1,500,000. 
That is an estimate, and it is only an estimate. Of course, ffiat is 
a figure which would be greatly reduced if the fashion of divorce 
were in any way diminished ... ” 
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18. Need for legal advice provisions 

The Legal Aid and Advice Act, 1949, was intended to 
make legal advice inexpensive for those of limited means 
and also to provide financial assistance to them in bring- 
ing proceedings. Owing to the national finances the only 
provisions brought into effect were these latter so far as 
they relate to High Court proceedings. 

It follows that a person with legal grounds for a High 
Court action can claim legal aid in bringing the action 
without the intervention of legal advice on the wisdom 
of bringing such an action. In private practice a solicitor 
wiU always consider whether his client has legal grounds 
for action and also whether it is in his real interests to 
bring the action. But the present working of the Aot ©ves 
the impression that the State is not in sympathy with this 
prudent attitude and is prepared to precipitate litigation 
that may ignore the real interests of the parties and even 
more the interests of their children. 

We therefore support the impressive plea of the 
Advisory Committee that the legal advice provisions of 
the Act should be implemented, though we consider 
that more than this is needed to provide conciliation 
services at a much earlier stage. We do not criticise the 
principle of legal aid, but we consider that if the tax- 
payer is to subsidise free or cheap legal aid for divorce 
it is only reasonable to demand also that conciliation 
machinery should be available to people long before they 
go to solicitors or courts. 

19. Comparative expenditure upon marriage guidance 
work 

In contrast to the large sums available to subsidise 
divorce the maximum annual expenditure by the State in 
assisting marriage guidance work is as shown below, 
following the recommendations of the Harris Report: — 



£ 



Headquarters grant 
Guidance Council 


to 


National 


Marriage 


5,000 


Headquarters grant 
Advisory Council 


to 


Catholic 


Marriage 


1,500 


Headquarters grant 
Association 


to 


Family 


Welfare 


1,500 


Expenditure for selection and -training of 
marriage counsellors by the three organisa- 
tions mentioned* ... 


5,000 










£13,000 



We acknowledge that some other services, notably the 
probation service, exert an influence for matrimonial 
reconciliation at the financial cost of the State. In the 
case of the probation officers, however, there is a 
tendency for people to consult them at a late stage of 
matrimonial disharmony, and if the husband or wife 
consult the probation officer about some incipient diffi- 
culty it might well be interpreted by the other spouse 
as indicating the possibility of recourse to the courts. 
There does not appear to be any other substantial govern- 
ment expenditure that is directed expressly to the preven- 
tion of marriage breakdown, though some local autWities 
(such as Bristol, Birmingham, Nottin^am, and others) 
make grants towards the work of local Marriage Guidance 
Councils. We consider the contrast between our national 
expenditure on subsidising divorce and that on preventing 
divorcss to be wholly unjustifiable. 



CONCILIATION SERVICES 
Proposition II. Conciliation services should be 
extended. They should be voluntary, and available before 
people think of going to a lawyer at all. Such services 
should be confidential, and those who offer them should 
be skilled, approachable, and arpdous to hear both sides. 
This involves financial support for these services from the 
Government or loctd authorities without impairing their 
essentially voluntary character. 

20. General {»indples 

It is beyond question in the interests of society, of 
couples themselves, and especially of their children that 

* In 1951/2 this was even reduced to a maximum of £4,000. 



husband and wife should, if possible, be reconciled when 
differences arise. The substantial quisstions therefore 
relate only to the method and scope of the conciliation 
services. 

We are opposed to any system for requiring compulsory 
attempts at r<econciIiation before the law will consider 
granting divorce. While at first sight this may be attrac- 
tive, experience indicates that in most countries where 
such a system has been tried the conciliation attempts 
become a mere formality to be endured. In course of 
time people who have no intention of considering recon- 
ciliation go through such negotiations as the law may 
require, but do so merely with the intention of showing 
reconciliation to be impossible. The riesult is often to 
bring the whole idea of conciliation into disrepute. We 
regard it, therefore, as the first principle of any reconcilia- 
tion service that it should be approached voluntarily by 
those desiring such help. It is true that courts, probation 
officers, doctors, clergy and ministers and social workers 
should, and often do, encourage people to seek the help 
of marriage counsellors. Such encouragement is much, to 
be desired, but compulsion should he avoided. 

The second principle that we suggest is that a service 
for marital conciliation should not be regarded as 
“ official In the words of the Final Report of the 
Denning Committee (page 32) : “ There should be a 
Marriage Welfare Service to afford help and guidance 
both in preparation for marriage and also in difficulties 
after marriage. It should be sponsored by the State, but 
should not be a State Institution. It should evolve gradu- 
ally from the existing services and societies. It should not 
be combined with judicial procedure for divorce but 
should function quite separately from it ”. In short, the 
conciliation service should be provided by voluntary effort 
(with State support) just as it should be used by voluntary 
decision. 

21. Nature of conciliation services 

This subject is fully discussed in the Report of the 
Harris Committee. We would only put forward briefly 
four essential characteristics of a conciliation service: — 

(a) It must be confidential 

Without this, people would not be willing to use the 
service. We refer to the question of legal privilege 
for conciliators in paragraph 24 below. 

(b) It must be skilled 

Great harm might be done by unsuitable people 
attempting to deal with matrimonial problems. The 
selection and training of marriage counsellors under 
the supervision of the Marriage Guidance Training 
Board set up by the Home Secretary (paragraph 11 
above) has gone a long way towards establishing recog- 
nised standards. 

(c) It must be approachable 

There must be a sufficient number of centres to serve 
the whole country, adequately staffed and so situated 
(e.g., among other offices or consulting rooms) that 
they may be approached without embarrassment. 

(d) It must be anxious to hear both sides 

The ordinary person is not going to have any con- 
fidence in a service that does not seek to hear both 
sides. This is regarded as elementary justice. It is 
also absurd to attempt a diagnosis of marital dis- 
harmony without first seeking all relevant information 
from both partners (though of course some may not 
co-operate). We think this principle should be observed- 
•when the taxpayer’s money is used to support concilia- 
tion services. 

22. Financial needs of Marriage Guidance Councils 

Of the organisations recognised for marriage guidance 
work as a result of the Harris Report we understand 
that _ the Family Welfare Association now operates its 
Family Discussion Bureau at one centre in London. We 
understand also that the Catholic Marriage Advisory 
Council has centres in London, Bristol, Birmingham and 
Liwerpool, and is hoping to open further centres in several 
large_ towns._ Apart from this work, which we welcome, 
mamage guidance work is being carried out by Marriage 
Guidance Councils at the places listed on the back of the 
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National Marriage Guidance Council’s Annual Report. 
Only in a few of the large places is there any recognised 
office, most of the correspondence and interviewing being 
done in offices that are borrowed or used part-time, or in 
private homes. The day-to-day work of the movement is 
seriously crippled for lack of funds, in striking contrast 
to the offices established at public expense for legal aid. 
Not only is the work limited and hampered by financial 
considerations, but its very continuance is sometimes 
endangered (for instance at Brighton, where an effective 
Marriage Guidance Council may nof be able to continue 
to maintain one able employee). 

The Harris Report pointed out that Section 136 of the 
Local Government Act, 1948, enables local authorities, 
subject to the consent of the Minister of Health (now the 
Minister of Housing and Local Government), to contribute 
towards the expenses of local marriage guidance centres. 
This procedure means that although the Government re- 
imburses no part of such grants, the Minister’s consent 
must be obtained beforehand. The effect is to say to 
local authorities “ If you really want to give money for 
this purpose you may do so, if you get leave first from 
bhe Minister”. In our submission there should be much 
more definite encouragement than this. 

The Harris Report recommended on its page 15 that 
one-half of any substantial expenditure incurred by a 
local authority in assisting a Marriage Guidance Council 
should be met by Government grant, but on 7th April, 
1949, the Home Secretary stated in the House of Com- 
mons that the Government would not implement this. The 
result has again been to give local authorities the impres- 
sion that little importance is attached to the matter by the 
central Government. We suggest, however, that much 
more than this is now required. We cannot believe that it 
is really in the national interest to spend the taxpayer’s 
money in setting up legal aid centres throughout the 
country without being willing to do as much to promote 
conciliation services. 



DIVORCE 

Proposition III. The law of divorce should be 
amended to promote conciliation and the best interests 
of the children, especially by (a) investing marriage coun- 
sellors with legal privilege, (b) ensuring that attempted 
conciliation does not prejudice legal rights, (c) providing 
that attempted reconciliation does not interrupt a period 
of desertion, and (d) providing better procedure for decid- 
ing the custody of children. 

23. Attitude to divorce 

The National Marriage Guidance Council is united in 
its desire to offer help in the building of happy marriages. 
It does not wish to submit evidence on general questions 
of divorce upon which different opinions prevail within 
the movement. We therefore deal below only with speci- 
fic points that we believe would promote reconciliation 
and the best interests of children. 

We permit ourselves only one general view which is 
widely felt within our movement. We are in no doubt 
that the existence of comparatively easy divorce does tend 
to lessen respect for marriage and to have an adverse 
effect on the attitude of those who are marrying or who 
are experiencing marriage difficulties. There is a real 
danger that if divorce is easy people may turn to it 
lightly without exerting .themselves to overcome their diffi- 
culties and stay together. We believe that the experience 
of the Citizens’ Advice Bureaux is that many people now 
consider the possibility of divorce after quite slight dis- 
agreements. 

24. Privilege 

•As the Final Report of the Denning Committee stated 
(in its page 10): “Each party must have full confidence 
that nothing that he says will be disclosed without his 
permission. In order to arrive at the causes of marital 
disharmony, the party must tell his troubles with complete 
frankness and no reserve. This cannot be attained unless 
he is assured that what he says will not be used to his 
prejudice thereafter Among the recommendations in 
that Report appears (Section 29 (x) page 16) the following 
sentence — “It is very desirable that any communication 
between a party to a marriage and anyone whom he 



has consulted with a view to reconciliation should be 
privileged from disclosure ; but we do not think it needs 
any enactment for the purpose 

Since then the Court of Appeal has re-affirmed the law 
in McTaggart v McTaggart (1949) .page 94 and other rele- 
vant cases have been Bostock v Bostock in the Divorce 
Court 4ind Mole v Mole in the Court of Appeal. Broadly, 
it appears that if a conciliator receives confidences from a 
husbarid or wife in the course of negotiations with a view 
to reconciliation when litigation is imminent, the party 
reposing confidences in the conciliator may successfully 
claim that such confidences should be privileged from dis- 
closure in court. The legal right to protection from disclo- 
sure applies in these relatively narrow circumstances. In 
other circumstances (as, for example, where there are inter- 
views with one party but no negotiations between the two 
parties) the court will not order disclosure unless the in- 
terests of justice demand otherwise. (See the Denning 
Report, Section 29 (x), p. 16.) 

In all this there are a number of nice legal distinctions. 
It is impossible to know when it may be held that the 
interests of justice demand disclosure of confidences. It 
is true that procedure might be adopted to make it clear 
that communications are made "without prejudice” so 
that admissions then made through the conciliator between 
one party and the other cannot subsequently be used in 
legal proceedings. This would, however, introduce an 
element of formality into the difficult work of the marriage 
counsellor. It is most desirable that in such work there 
should be no unnecessary mention of legal proceedings 
at all.' Moreover, there appears to be nothing except the 
general protection of the courts to prevent a marriage 
counsellor from being called to give evidence of matters 
which he has learnt from the one party who has con- 
sulted him, since the principle of “ without prejudice ” 
only applies to actual negotiations between parties. 

At present a limited privilege is vested in the parties 
but not in the marriage counsellor who may be obliged to 
disclose confidences to the court if the party in question 
does not claim privilege. We appreciate the distinctions 
properly made by lawyers in this whole subject, .from 
which the Denning Committee concluded that no further 
enactment was necessary. We desire, however, to stress 
in the strongest possible terms that these distinctions are 
not understood by the ordinary newspaper reader. If it 
appears from a press report that a marriage counsellor 
has given evidence about admissions made in confidence 
(even though the evidence might be given, for instance, 
at the express request of the party who made the admis- 
sion) the general public will beyond doubt conclude in a 
sweeping way .that it is unsafe to repose confidence in a 
marriage counsellor because such a person may be forced 
to disclose it. 

We submit that accredited marriage counsellors should 
themselves have absolute privilege on. the grounds that it 
is a major public interest, and not only in the interest 
of the parties concerned, that conciliation should be 
facilitated. 

25. Attempted conciliation should not prejudice legal 
rights 

This subject was carefully considered by the Denning 
Committee and is dealt with in its Final Report, especially 
page 16. Without entering into the niceties of the posi- 
tion, we can only point out that in practice the situation 
is no more satisfactory today than when the Denning 
Report stated (Section 29 (xi) page 16): “The important 
thing is that lawyers should cease to advise their clients 
to have nothing to do with one another but should point 
out that the law favours reconciliation and that any over- 
tures to that end will not prejudice the case”. Some 
means should be taken to make it much clearer both to 
the legal profession and to the public that attempted con- 
ciliation does not prejudice legal rights, and if it is neces- 
sary to amend the law to ensure that this is the case we 
urge that such amendments should be made, 

26. Desertion 

A particular situation where the present law discourages 
conciliation is covered by Section 29 (xii) on page 16 of 
the Final Report of the Denning Committee, as follows : 

If, therefore, desertion for three years is condoned by 
reconciliation and the guilty spouse shorfly afterwards 
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again deserts, the injured spouse will have to wait for 
another three years before presenting a petition. This 
prospect may deter an injured party from attempting 
reconciliation. It is not within our terms of reference to 
make recommendation for altering the law in these res- 
pects: 'but in view of the importance of reconcOiation, 
we have thought it ri^t to draw attention to them.” 

It is obvious that in the situation thus outlined solicitors 
will advise the deserted party against a fresh attempt at 
married life because if it fails a divorce for desertion will 
then require waiting another three years. We suggest as 
a remedy that in order to constitute grounds for divorce 
desertion should either be (as at present) for three con- 
tinuous years, or for an aggregate period of three years’ 
desertion by the same party during the previous five 
years, of which one year’s continuous desertion (or per- 
haps six months’ continuous desertion) should have taken 
place immediately before the presentation of the petition. 
We are glad that this, among other proposals of ours, 
has been incorporated in the memorandum being put for- 
ward by the National Council of Social Service. It would 
be our hope that under such provisions reconciliation 
would be more readily attempted in cases of desertion. 
We would here draw attention to the provisions of Scot- 
tish law which merit study on this point. 

27. Custody of children 

We suggest that in cases of divorce the best interests of 
the child should be the sole criteria in awarding its custody. 
Technical guilt or innocence of either party should only 
be relevant in so far as the court regarded it as affecting 
the suitabOity of either parent to give the child a good 
upbringing. It is desirable also that if the party who is 
awarded custody of the child should subsequently re-marry 
there should be some machinery for discovering whether 
it remains better for the child to stay with that parent (and 
the new step-father or step-mother) than with the other 
parent. It is possible that such a re-marriage may radically 
change the situation. At present either parent may at any 
time apply for an alteration of an existing order ; but this 
is not a sufBcient safeguard. In particular we are informed 
that the custody of children is often decided on affidavit 
without the court, or any officer of the court, actually 
seeing the parent in question. Affidavits cannot possibly 
give a judge as true a picture of the respective parents as 
seeing them in person and having them cross-examined 
before him. Indeed affidavits may be actually misleading. 
It is ridiculous that guardianship proceedings in magis- 
trates’ courts get a viva voce hearing, whereas in the High 
Court the same questions are decided on affidavit. 

We are glad that, following the recommendations of the 
Denning Report, a probation officer has been appointed 
court welfare officer to assist H.M. judges in the Divorce 
Court with regard to awards of custody of children. We 
understand that this applies only in London and is 
operated only when custodj; is disputed and circumstances 
indicate to Che judge that investigation would be appro- 
priate by the welfare officer on 'behalf of the court. So 
far the services of the welfare officer have been so em- 
ployed in only a very small proportion of divorces 
involving chUdrea. We urge that this limited experiment 
should be greatly extended. The Denning Report pointed 
out (page 18) that the procedure in the Court of Chan- 
cery is much more thorough in this matter, and we 
suggest that this might be investigated. 

We are glad to know that the National Association for 
Mental Health is putting forward similar points, and we 
give general endorsement to their representations in this 
matter. 

PROPERTY RIGHTS 

Proposition IV. The law with regard to property rights 
of husband and wife should be straightened out to remove 
anomalies and give them equal responsibilities and to 
ensure that' married couples living together are not less 
favourably placed than if they were living together 
unmarried. 

28. General principle 

A number of anomalies have persisted from earlier law 
that regarded marriage as a patriarchy rather than the 
equal partnership of modem times. We support the 
sweeping away of such anomalies as, for instance, file fact 
that a wealthy husband must support an indigent wffe, 



whereas a wealthy wife need not support an indigent 
husband. 

In a satisfactory relationship the husband and wife 
should naturally know each other’s income and financial 
state. We think, however, that this position can really be 
brought about only by education and social influences. We 
have considered whether there should be a legal right for 
each party to know the financial position of the other 
but have concluded against it, as it would, in any event, 
be difficult if not impossible to enforce. 

29. “ Community of goods ” 

We suggest that the Royal Commission should investi- 
gate the French law by which, in the absence of any other 
agreement, all the 'personal property of both parties falls 
into “ community ”, together with their future income and 
property (with certain exceptions). 

It is true that there is an increasing tendency in France 
to exclude these over-riding provisions by express agree- 
ment before marriage. However, every party entering 
marriage knows the legal position either through the terms 
of a special agreement or through the over-riding pro- 
visions of the law. 

No doubt the Commission will also make comparisons 
between the law of England and of Scotland with regard 
to the property rights of husband and wife. In some 
respects the law of Scotland may be preferable. 

30. Taxation 

Amendment is required to the income tax system so that 
married couples no longer pay more tax than unmarried 
couples living together. The fact that the tax allowance 
of a married couple is less than the combined allowances 
of two single persons causes an anomaly which may 
become flagrant where surtax is concerned. We have been 
told of cases in which married couples with large incomes 
have secured a divorce and have continued to live together 
without the divorce being known locally except to the 
Income Jax Inspector. It is altogether wrong that the law 
of marriage and divorce should be employed as a gambit 
in tax evasion. We suggest as an obvious remedy that 
personal allowances should be so adjusted that a married 
couple’s allowance is double that of a 'single person. 

MAINTENANCE ORDERS, ETC. 

Proposition V. The substantive law relating to main- 
tenance and similar orders should he reviewed and 
improved arrangements should he made for the enforce- 
ment of such orders. 

31. Substantive law 

In this section we refer to maintenance orders, whei-e 
the main problems arise, but much of the argument may 
apply also to affiliation orders and alimony, especially with 
regard to enforcement, 

We suggest a review of the law and administration con- 
cerning 'Separation and maintenance orders. Below we 
propose stricter enforcement of such orders and it would 
be appropriate at the same time to ensure that the law is 
in accord with modern thought. At present there is un- 
doubtedly a sense of grievance among husbands who have 
been ordered to pay maintenance to their wives. They 
often claim that unscrupulous women have married them 
in order to force them technically to desert, the wives thus 
getting maintenance payments for life. The Annual Re- 
ports of the Commissioners of Prisons have in each of the 
last five years referred to this sense of injustice felt by 
men imprisoned for non-payment. In the Report for 1950 
(C'md. 8356, September 1951, page 96) it is stated : “ There 
are those who feel justified in their refusal to obey the 
orders made by the courts because, they say, their wives 
are living with other men. Others are completely dis- 
couraged because the payment required of them is too big, 
not for their wives’ support, but for their limited means. 
Others are completely careless of any responsibUity.” 

An equally strong sense of grievance is felt by wives 
who complain that magistrates’ courts have fixed the 
amount payable under a maintenance order on false or 
inadequate evidence of the husband’s income. The 
summons to the husband should bear a slip calling upon 
him to produce at the hearing documentary evidence of 
his wages or other income. If he fafls to do so the 
probation officer should 'be asked to investigate and the 
case should be adjourned until proper evidence is available, 
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We suggest there should be a marked difference in the 
treatment of maintenance orders according to whether 
there are children. In these days of sex equality the 
childless wife is often able to return to her former job 
and may suffer little or no financial loss through her 
husband’s desertion. In these cases the husband may 
bitterly resent an obligation to contribute regularly to the 
wife. Consideration might be given to legislation pro- 
viding that a childless wife should only be entitled to 
maintenance if, in some way, her marriage had lessened 
her own abUity to earn, or deprived her of the home she 
previously had. The serious difficulty remains that the 
middle-aged woman who is deserted by her husband may 
•lose not only earning ability but also the possibility of 
re-marriage. 

Where there are children the case is radically different ; 
and we suggest that maintenance payments for the wife 
and children should continue to be ordered substantially 
as at present. 

32. Particular anomalies 

Orders for maintenance obtained in the High Court 
might well be enforceable in 'magistrates’ courts ; and the 
courts should have greater power to make provision for 
the innocent party in separation or divorce, particularly 
with regard to furniture. It appears that at present the 
guiding consideration is often which party purchased the 
furniture or other chattels. Such purchases should, how- 
ever, be regarded as having been made on behalf of the 
household rather than the individual. In the event of 
separation or divorce the furniture should be divided 
according to need. In many cases this would mean that 
the wife, having custody of the children, would have the 
greater need for many household articles. 

We are informed that, even in serious cases of per- 
sistent cruelty, separation and maintenance orders are 
made conditionally on the wife’s leaving the home within 
three months. Under present housing conditions this is 
in practice impossible, especially if there are children. It 
is reported that such orders lapse after three months and 
that unscrupulous husbands may take advantage of the 
situation. On a broad view it is difficult to see why the 
innocent wife should have to leave the home. 

If persistent cruelty were established there would seem 
to be a better case for requiring the husband to leave the 
home, if this could be reasonably assured to the wife. 

33. Enforcement 

It is generally known that it is extremely difficult to 
enforce maintenance .and similar orders. The wife who 
does not receive the sums which her husband has been 
ordered to pay must herself find out where he is living 
and bring proceedings against him. She does not receive 
assistance from the police, and the National Assistance 
Board (where appropriate) 'are able to trace defaulting 
husbands only in very few cases. If the wife succeeds in 
bringing the husband to court he may receive a suspended 
sentence of imprisonment, 'but if he still does not pay the 
only sanction is imprisonment. This, however, wipes out 
the debt. Consequently it does not help the wife, and on 
the contrary it may impair the husband’s future earning 
capacity. While for the wife the proceedings are often 
meffective, to the husband they appear merely vindictive. 

34. Relevant figures 

In 1949, there were 16,417 maintenance orders (about the 
same number as in each of the two previous years), and 
over 4,000 affiliation orders. 



The number of men sent to prison for non-payment 
is shown below; — 



For non-payment of wife's maintenance 


1948 

3,450 


1949 

3,365 


For “ bastardy arrears ” 


449 


443 


For non-payment of children’s main- 
tenance under the Children and 
Young Persons Act, 1933, etc. 


201 


303 



Since the beginning of the war there have been over 
thirty thousand imprisonments of men who would not pay 
under maintenance or affiliation orders. It seems clear 
that the sanction of imprisonment is not sufficiently 
effective, especially as it is an alternative to paying the 
sums due. 



35. Proposals 

■Enforcement of maintenance and similar payments must 
be made more effective. Unless some better scheme can 
be devised we propose that deduction at source of the 
husband’s income should be used as a sanction when hus- 
bands will not meet the court order. At present mainten- 
ance orders are very lightly regarded and the authority of 
the court is thus undermined. 

Under the Scottis’h procedure for “ arrestment of wages ” 
such debts can be enforced by requiring the employer to 
withhold money. We have also been given information 
about procedure in Norway and France both of which 
countries provide for deduction at the source of the hus- 
band’s income if he does not pay under court order. 
British serving soldiers and sailors have sim^ilar deductions 
made from their pay when a court has made a mainten- 
ance order against them. It seems clear from these pre- 
cedents that such a sanction is practicable. If it could be 
integrated with Pay-As-You-Earn deductions of income tax 
(by the court instructing the Inland Revenue authorities to 
adjust the code number to increase the weekly deductions), 
it is doubtful whether em.ployers would know the reason. 
In any case the husband could avoid any awkwardness by 
complying with the court order himself. If in some way 
the money could be collected by the State it should be 
comparatively easy to pay it to the wife who might, for 
instance, have an allowance book that could be used at 
the Post Office as if her husband were serving in the 
Forces. Whatever means are adopted, however, it is 
essential that maintenance orders should be enforced ; and 
in our opinion this would contribute towards a more 
responsible view of marriage and family life. 

RESEARCH 

Proposition VI. Research work should be at once 
instituted in order to find out crucial points that are at 
present matters of opinion. 

36. The need 

The Royal Commission on Population instituted 
thorough and invaluable researches. They included re- 
search into current 'attitudes of mind in connection with 
family planning. Research into matters affecting 
marriage and divorce has been quite inadequate, and it is 
largely beyond the resources of voluntary societies. Wc 
strongly urge that such research should be instituted at 
once so that its findings can influence the ultimate recom- 
mendations of the Royal Commission. FaiJiing ^is, 
it is still important to institute research as soon as possible 
so that public opinion may be founded upon a sound basis 
of fact and so that its results may be available when H.M. 
Government and Parliament consider any legislation 
arising from the Royal Commission’s Report, 

37. Subjects for research 

This matter would require detailed discussion, but in 
the limited time available we have agreed upon the follow- 
ing suggestions. They represent some of the more obvious 
points requiring thorough and objective investigation. 

(a) Relative stability of rdigious and civil marriages. 
(It is recognised that many religious marriage services 
take place for other than religious reasons and therefore 
conclusions must be drawn with great reserve. Never- 
theless, clergy and ministers do have an opportunity 
of seeing and Influencing all those whom they marry, 
and k would be valuable to know the cumulative effect 
of their influence.) 

ib) Stability of marriages in which one or both parties 
come from broken homes, in relation to the general 
stability of marriage. 

(c) Stability of marriages of divorcees in relation to 
the general stability of marriage. 

(d) Childlessness (voluntary or involuntary) as a 
cause of marriage breakdown. 

(e) Whether there is a casual connection between the 
trend to earlier marriage and more marriage breakdown. 

(/) How far various forms of .preparation for marriage 
result in more stable marriage. 

Other subjects may well merit research, and these 
suggestions- are not intended to be exhaustive, 

(Received llth January, 1952.) 
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SECOND MEMORANDUM 

[Note -In ordar to avoid possible confusion, ihe pacasraphs of this memorandum cmd the propositions put forward, in each 
case continue the numbering from the first memorandum.] 



INTRODUCTION 

38. General . 

Our first memorandum on matters strictly within, the 

Commission’s terms of reference 'has already given 
information about our movement and its ex,penence. 

39. Oral evidence 

As in the case of the earlier memorandum the Council 
would be glad to appoint representatives, if desired, to 
attend a meeting or meetings of the Commission and to 
give oral evidence. 

40. Endorsement by otlicr organbations 

A circular letter and summary of this memorandum 
were sent to a number of other organisations, and an 
Appendix submitted to the Commission records, in their 
own words, the general and particular support given to 
our proposition by other organisations that have seen the 
summary only. (The.se papers have not been reproduced.) 

GENERAL 

■PEorosmoN VII. In any consideration of the law of 
marriase and divorce the mast important meet is the 
huiiding of successful marriages and the prevention of the 
desire for divorce. 

41 . Successful marriage the important thing 

We submit in the strongest possible terms our view 
that the importance of successful marriages cannot be over- 
stressed. Whenever divorce arises it is an unimppy 
situation in which there are conflicting interests. It is 
usually impossible to satisfy all legitimate The 

best law of divorce can therefore only be that which will 
cau.se least hardship ami distress, and no state of the law 
is likely to satisfy all 'legitimate interests of the peo.plc 
concerned. Clearly the only satisfactory solution must be 
to ensure, as far as possible, that the desire for divorce 
does not arise, If once there is such a desire experience 
shows that ingenuity and expense are likely to find means 
of satisfying it, 

■Tlhe Final Report of the Committee on Procedure in 
Matrimonial Causes (the Denning Report) emphasised (in 
its page 5) that “ the preservation of the marriage t^ is ot 
the highest in>portance in the interests of society . ^ con- 
tinued by recommending that reconciliation should oe 
attempted in every case where there was a prospect or 
success. We would go further; much more should be 
done before tire point is reached at which reconciliation 
becomes necessary. We are convinced that much dis- 
harmony in marriage could be prevented by the steps 
suggested below. 

We have already drawn attention in our first memo- 
randum to the fact that, although these views receive lip- 
service from all quarters, in fact the State gives much more 
money to divorce than to its avoidance. Since that 
memorandum was submitted the Home Office has pro- 
posed drastic cuts in the already trifling amounts ot 
Government grants to marriage guidance work. 

We submit that to revise the law of divorce without 
taking every .possible step to foster successful marriage is 
like providing varied and comprehensive funeral arrange- 
ments without an adequate medical service. 

EDUCATION AND PREPARATION FOR 
MARRIAGE 



children, a sound policy of .sex education in a moral 
context, education of National Service men in a responsible 
approach to marriage, pre-warriage counselling involving 
.special training for those with special influence, and the 
fullest use of mass media such as broadcasting am 
popular journals. 

42. Influences before mairiagc 

The success or failure of many marriages is determined 
in large measure before they are contracted, since it de- 
pends upon the standards, the outlook and the assurnptions 
that pco.ple bring to marriage. As the Deunirig Report 
stated in its paragraph 5 : “ We have been much impressed 
by the evidence of experienced workers in this held that 
'the basic causes of marriage failure arc to be found m 
false ideas and unsound emotional attitudes developw 
before marriage, in youth and even in childhood. The 
right time to correct those ideas and attitudes is before 
marriage. There is a need for a carefully graded system 
of general education for marriage, parenthood, and family | 
living to be available to all young people as they grow ' 
up, through the enlightened co-operation of their parents, 
teachers and pastors ; and in addition specific marriage 
preparation of engaged couples to give them instruction 
and guidance to ensure the success of their marriage, 
Valuable work is already being done on these lines and 
its extension is much to be desired.” 

43. Royal Commission on Population 

The Royal Commission on Population recommended in 
paragraph 681 that preparation for family life should be 
given a .more prominent place in the educational system 
through (ti) a wide development of sex education in school, 

(b) adjustment of the curricula to raise the status of the 
practical crafts of home-making and subjects relating to 
married life, and (c) the development of special courses 
at county colleges and centres of adult education for the 
psychological aspects of marriage as well as the ordinary 
domestic subjects. 

We give general support to this, and also to that Royal 
Commission’s further recommendation that outside the 
schools the co-operation of the Churches and voluntary 
organisations is essential. Im modification of recom- 
mendation (rt) quoted above our emphasis would be upon 
education for family relationships rather than only “ sex 
education ” ; and in (c) instead of ” education for the 
psychological aspects of marriage” we would stress edu- 
cation in the meaning of marriage, to include its spiritual 
and ethical values. 

44. Cliildhoofl attitudes 

Education for family life begins in the home with the 
very young child below school age. It is here that 
emotional attitudes are formed in relation to sex and to 
the wider concepts of love, responsibility and respect in 
marriage. The errors of parents in handling their children 
(e.g. punishing 'them for curiosity about sex) may have a 
grave effect upon adult behaviour. Although this has 
been widely recognised little or nothing has been done by 
educational authorities who still tend to regard the child 
as coming into existence only at school age. 

We submit that much more educational emphasis should 
be placed on parentcraft education through colleges of 
further education and other education^ institutions. 
Practical help and advice for .parents is at present pro- 
vided through infant welfare clinics, but a much more 
comprehensive provision should be made not only for 

i..^i fe... h\.a. nA.viliT TviiQTripH AnoKlp. *KAm in 



.Proposition VIII. The stability and success of but also for the newly married, to enable them to 

marriage depend in large measure upon the outlook of yj^^gj.gtaiid the emotional as well as the physical needs of 

those who enter into it. Education for marriage arid • ■ - ■ - 



family life is thus of fundamental importance, fhts i 
volves a wide concept of education to encourage t^tght 
ideals and a sound approach to marriage. Varied 
•measures should be co-ordinated by ihe Ministry of 
Education. Methods should include adjustments of school 
curricula, further help to parents in influencing their 



understand t . - . 

children, with particular reference to Ihe early years, 
From such understanding will emerge the sound homes 
which are themselves the best media in which 
to promote in children an appreciation of the 
values of family life. We suggest that it should 
be the concern of an advisory committee whi<^ 
should be set Uip to co-ordinate the various interests in this 
field and to which reference is made in paragraph 46- 



The Government grants, detail^ in paragraph 19 above, have effort should be made to influence parents through 

all been “cut” by 50 per cent, in the financial year 1952/3. livery euon a 
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the informal activities of Misting agencies such as parent- 
teacher associations, evening institutes and similar bodies, 
and the extra-mur^ departments of the universities have 
a particular opportunity for reaching the more intelligent 
and responsible parents. Experiments in the provision^ of 
holiday courses for parents at L.E.A. adult education 
centres with facilities for taking the children (as in the 
current programme at Urchfont Manor) might well be ex- 
tended to courses in parentcraft education. At the same 
time it is likely that the vast majority of parents will only 
be reached indirectly through the mass media of broadcast- 
ing, articles in magazines and newspapers, and we attach 
tlie greatest importance to their influence in this field 
(as shown by paragraph 50 below), 

45. Sex education 

This controversial subject has been too much isolated 
from other aspects of helping the child to grow up._ We 
are in favour of sex education if only because in its 
absence information will certainly be acquired in less 
healthy ways. We have no doubt that such instruction is 
best given by parents answering the questions of their 
children when they arise and to the extent only of the 
questions. Unfortunately, however, there are still many 
parents who are unwilling, or feel unable, to shoulder 
their responsibilities in this matter. For this reason it 
is often necessary to provide for sex education in schools. 
It is of first importance that such teaching should relate 
to individual responsibility, and standards of personal 
conduct. 

Where sex education is given in school this is best done 
by the ordinary teachers in connection with ordinary sub- 
jects. 'VWierc the stafl; is not qualified or willing to 
undertake this responsibility it may be necessary to bring 
in some outside lecturer, but this has the disadvantage of 
isolating the subject in an unfortunate way. 

46. Lack of official recognition 

Education for all aspects of family life should be recog- 
nised as being at least equal in importance to technical 
education and should be made the concern of a special 
division of the Ministry of Education, which should also 
have a co-ordinating function. There are many voluntary 
and statutory bodies dealing with different aspects of 
family life education and there is a need to co-ordinate 
and develop these services through, for example, an ad- 
visory committee on which would serve, under the aegis 
of the Ministry of Education, representatives of the various 
voluntary and statutory organisations. Responsibility for 
this should rest with the Ministry of Education without 
impairing the essential freedom of the voluntary services. 
It is envisaged that through such co-ordination a much 
more comprehensive service could be provided mcluding, 
for example, the establishment of a family relationships 
centre as a national focus for educational activities and 
research in this field. 

47. National Service 

National Service provides an opportunity to influence 
young men in a responsible approach to marriage, and 
there are similar opportunities in the women’s services. 
The Service authorities are naturally concerned only with 
matters of military efficiency but it should be the pohey 
of the Government to require the Service Departments 
to provide effective educational programmes designed to 
promote responsibility as well as knowledge in the 
approach to marriage. For some years follow- 
ing the last war this Council provided a number of 
courses on “ Successful Marriage ” for officers and other 
ranks in the Army, but these have been discontinued on 
financial grounds. In any case they had been attended 
more by older men and women. Valuable experience 
was won but a programme is needed expressly for National 
Service men aged about nineteen. 

48. Pre-marriage counselling 

We are convinced that many of the ordinary difficulties 
of married life could be forestalled by pre-marriage 
counselling. Already this is increasingly (though not 
always) done by clergy and ministers who are marrying 
couples, and who now often require couples to come and 
talk things over beforehand. We are ^ad of this, as the 
attitude of the Churches on the subject of divorce is open 



to some criticism if the Churches themselves are not doing 
everything within their power to promote success in 
marriage. Enlightened clergy and ministers (assuming that 
they are themselves integrated personalities) can give 
valuable counsel to the couples they are marrying, often 
discussing with them family problems and relationships 
as well as religious and moral questions. On the other 
hand, clergy and ministers should not be expected to be 
also experts on contraception, heredity, mortgages, and 
other such questions which may well arise in considering 
marriage. We warmly welcome the growing extent to 
which clergy and ministers co-operate with Marriage 
Guidance Councils so that in addition to pastor^ ministra- 
tion the young couple may be put in touch with doctors 
and others who can give any help that may be required. 

Facilities for giving any advice that may be wanted by 
those who are marrying in a register office are still 
inadequate. Such hdp should not be thrust upon young 
couples but its availability should be more widely known 
and more encouragement should be given to the provision 
of such services. Nearly all Marriage Guidance Councils 
offer preparation for marriage and paragraph 13 of our 
first memorandum shows that, though small, this work is 
growing. 

49. Special training 

To create a climate of opinion favourable to the fuller 
recognition of ’the importance of stable marriage and 
family life is necessarily a rather vague and nebulous aim. 
One particular way of translating it into action should be 
the provision of special training for those who will have 
special responsibilities and influence in the community, 
such as clergy and ministers, doctors and teachers. 

Recent enquiries by this Coundl have shown that such 
special training is being increasingly provided, particularly 
for clergy and for teachers. An Appendix submitted to 
the Commission reviews the replies received from universi- 
ties and university colleges, area training organisations 
and teacher 'training colleges, and theological colleges 
in respect of arrangements for the training of teachers, 
medical men and women and mlmsters of religion. While 
we warmly welcome this recognition of the need for such 
instruction, we have often been told by professional people 
that they have felt inadequately trained to assist those who 
have sought help in their marriage and family relation- 
ships. Having regard to the already overcrowded curricu- 
lum in these training establishments, consideration should 
be given to the provision of, for example, post-graduate 
courses of .training for doctors and teachers who wish to 
specialise in this field, through the appropriate medical 
schools and the area training organisations. At the same 
time, within the period of student teacher training, it is 
important to ensure that the various aspects of sex, 
marriage, family and personal relationships are adequately 
dealt with in the basic courses on health education, 
psychology and education, having regard to the personal 
needs of the students, as well as to their training as 
teachers. 

50. Poblicity 

The fomi'al methods of education suggested ^ove will 
tend to reach more responsible citizens, and it is important 
that the influences in favour of sound marriage and stable 
family Iffe should be more widely dispersed. Both tiie 
Press and the Radio should do more to encourage ffie 
building of happy marriages. The emphasis of such 
publicity should be positive but it would incidentally make 
people think about forestalling and overcoming marriage 
difficulties. 

Of recent years newspapers and popular magazines have 
increasingly included features about marriage and family 
relations and these publications receive a large corre- 
spondence from readers raising queries about marriage and 
the famfly. It is the more surprising that the British 
Broadcasting Corporation has not developed programmes 
to meet this widespread interest which affects all classes; 
faiths and income groups and all parts of the country. 
Happy and stable marriage is in the national interest 
and above controversy. We think there should be radio 
programmes designed not so much to put forward par- 
ticular views as to encourage much more thought and 
responsibility in marriage. “ Woman’s Hour ” already in- 
cludes some admirable features but fails tp reach, both 
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husband and wife at the same time, thus missing the great 
advantage of broadcasting over other influences. The 
Denning Report (in Section 29(iii)) referred to this matter 
as follows: “We have considered whether we should 
recommend that . , . facilities should be afforded to the 
societies engaged in marriage guidance, particularly by giv- 
ing 'them opportunities for broadcasting . . . We feel that 
the importance of their work is such that their claim for 
such facilities should be seriously considered, but there are 
so many competing claims that the question of priorities 
must necessarily be left to the judgment of 'those entrusted 
with the decision of them." 



SPECIAL FACILITIES FOR THOSE MARRYING 

Proposition DC. Special facilities should be accorded 
to those marrying. Such facilities would not only assist 
them in the building of happy marriages but would also 
demonstrate that society recognises the need to promote 
and maintain healthy and happy married life and to safe- 
guard the interests and well-being of children. A hand- 
book should be given to all couples marrying and special 
facilities should be open to them for_ any medical 
examination or advice that they may desire. 

51. General 

F'ollowing upon the broad education for marriage and 
family life that has been suggested above, there is need 
for specific preparation of engaged couples for marriage. 
Man'y cases of marriage breakdown arise because couples 
have not, before marriage, decided upon important issues 
such as those affecting religious belief, whether and when 
it is intended to have a family, and what relationships 
should exist with the parents of the couple. Much need- 
less anxiety can be prevented by medical reassurance, and 
these aare many .practical matters of furnishing, rnortgages, 
insurance and the like upon which skilled and disinterested 
advice is welcomed by young people. 

The figures given in paragraph 13 of our first memo- 
tandum indicate that an increasing number of engaged 
couples seek the preparation for marriage that is offered 
by Marriage Guidance Councils. This help is often given 
by marriage counsellors privately seeing couples, but where 
the number makes this impossible successful series of talks 
have been given to groups of engaged couples. A typical 
series consists of three talks, first by a marriage counsellor, 
then by a doctor, and then by a parson or minister or 
psychiatrist. These talks, which are on different evenings, 
always provide ample opportunity for discussion, and there 
is also provision for couples to raise privately any par- 
ticiflar anxieties that they may have. 

Valuable experience has been gained in this work but 
only a very small proportion of those marrying are 
affected, and this small proportion probably consists of the 
more responsible. We believe therefore that some pro- 
vision should be made on a much wider scale, and that 
financial assistance at present provided through the Home 
Office in respect of remedial work should be extended to 
include the work of education for marriage and family 
life, including specific preparation for marriage. 

52. Booklet for those marrying 

We suggest that consideration should be given to _ the 
possibility of making available a handbook to be given 
to all couples wiio give notice of their intention to marry. 
In Switzerland and elsewhere this is already done although 
on rather different lines from those we have in mind. 

If preferred, different denominations might produce their 
own handbooks for those marrying in their churches. 
Already the Qjurch of England Moral Welfare Council 
has produced an excellent booklet entitled The Threshold 
of Marriage. This has had a big sale and is frequently 
bought by couples on the recommendation of the clergy- 
man who is to rrvarry them. There is need for a suitable 
booklet to be given to those marrying in register offices, 
'and if .suitably drafted such a booklet might be universally 
adopted except for denominations that choose to produce 
a -booklet of their own. 

Such a booklet should have a positive stress on the 
building of. happy marriages, with &e minimum of refer- 
ence to marriage difficulties, although it should urge the 
importance of seekin'g early help difficulties arise, A 



list of appropriate books, and the names and addresses of 
organisations competent to help in different matters, should 
•be shown io the booklet. 

It is considered worth while to have a Highway Code in 
an attempt to reduce the number of road accidents. The 
same argument holds in this matter, in which at present the 
State gives the appearance of being much less interested, 
Merely to let each couple know that the community cares 
about the success of their marriage sufficiently to tell them 
where they can get help if they want it, would in itself be 
a great advance. The drafting of such a booklet would 
be a matter of some delicacy, but we have no doubt it 
could be done successfully ; and the cost of giving such 
booklets to those concerned would be negligible when 
compared with the expense falling upon the community 
through marriage breakdown. 

53. Pre-marital medical examinations 

While we do not suggest that the physical aspects of 
marriage are the most important, it is obvious that they 
are of very great importance, especially in the period of 
mutual adjustment after marriage. We know from ex- 
perience that many of the anxieties arising before marriage 
are related to its .physical aspects. 

Ideally, we should like to encourage all young men and 
women to have medical examinations before marriage. 
Since doctors are now so overworked we content our- 
selves at present with the definite suggestion that medical 
advice should always be sought by those who have any 
doubt about general health, sex functions or heredity. We 
always encourage reference to the family doctor, and 
under procedure agreed with the British Medical Asso- 
ciation other provisions only come into effwt if the 
patient is unwilling to go to his or her family doctor, 
or if the family doctor is unwilling to help. 

54. Proposed medical service 

We suggest that a definite medical service for pre- 
marital examinations should be provided as the voluntary 
privilege of those contemplating marriage. It is un- 
fortunate 'that in some other countries pre-marital 
medical examinations are compulsory and confined to 
tests for venereal disease. We have in mind a much 
wider form of medical service, and we regard it as 
essential .that it should be voluntary, although we hop© 
that in course o-f time parents will naturally encourage 
their young people to avail themselves of such a service. 
The handbook (or handbooks) suggested in paragraph 52 
above should urge readers to take advantage of these 
special facilities. 

Not only would these pre-marital medical examinations 
avert many tragedies ; they would constitute preventive 
work of the highest importance. In the whole field of 
•preventive medicine we cannot imagine any point at which 
medical services could be of greater long-term value than 
in helping couples who are getting married, and will 
become the parents of the next generation. 

We do not enter into the possible methods of provid- 
ing such facilities, which should be primarily a matter for 
the consideration of the Ministry of Health and the 
medical profession. We only suggest that while there 
might be advantage in having doctors specially trained in 
pelvic examinations and in questions of heredity, the vital 
position of the family doctor should be safeguarded. How- 
ever these medical examinations are provided, we think 
that no form of certificate should be required from the 
doctor as to fitness or unfitness, but where disease or dis- 
ability is found the patient should 'be referred to his or 
-her family doctor (unless of course the examination is 
already conducted by him) and the patient should be 
strongly encouraged to inform the financd(e) in order that 
the couple m'ay take their own decisions in a full 
knowledge of the medical facts. 

However such a service is .provided, it should be run 
on sound moral principles. This would, mean that the 
religious convictions of individual patients would always 
be respected and that, for instance, there would be no 
encouragement of extra-marital sex relations. 

55. Birth control and sub-fertility 
We support the recommendations of the Royal Com- 
mission on Population in Chapter 19 of their Report 
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(Cmd. 7‘695, June, 1949). In tliis chapter the Royal 
Commission urged that special fertility clinics should be 
developed, and that contraceptive medical advice should 
be readily available under the National Health Service 
to married persons who want it. In our view advice 
should also be available to those who .are about to be 
married. We draw special attention to Sections 536-539 
inclusive of that Royal Commission’s Report which con- 
cludes with the sii.ggestion that “ A clinic which embraced 
facilities for advice on infecundity and on birth control 
could develop naturally as the needs emerged to include 
pre-marital examinations and other services of direct 
relevance to family welfare. This branch of the National 
Health Service might well play an important part in 
family welfare in future 

We have already suggested that the aiature of the new 
service for pre-marital medical examinations is a matter 
for detailed consideration. Before leaving this point we 
wish to place on record tl\e value that we attach to the 
contribution made by voluntary organisations, notably the 
Family Planning Association. Experience indicates that 
many people are more ready to turn to a voluntary 
organisation rather than one that they may suspect of 
existing to further some Government population policy. 
Valuable services throughout the country have been well 
organised by the Family Planning Association and in con- 
sidering the details of a new and ccHuprehensive service 
full consideration should be given to the contribution that 
such organisations can make. 

56. Wider forms of marriage preparation 

Medical preparation for marriage, though important, is 
far from being all that is desirable in preparation for 
marriage. Indeed it would be a disservice to the status of 
marriage to suggest that its physical aspects are alone 
important. We fully recognise the importance of medical 
advice, but our experience is that it is the spiritual, 
emotional and psychological relationship of the marriage 
partners that is of first importance. Some definite arrange- 
ments should be devised whereby those seeking a medical 
examination and reassurance should be encouraged also 
to see a marriage counsellor to talk over wider aspects of 
marriage. This would avert many difficulties and would 
mean also that married couples would be more likely to 
return and seek help in overcoming any marriage difficulties 
that might arise. 



PROCEDURE OF MARRIAGE 

Proposition X. The procedure for marrying should be 
framed to encourage people to enter upon marriage 
deliberaiely and with a due sense of the responsibilities 
and rewards of the married state. 

57. Marriage should be a considered step 

We support the suggestion submitted to the Royal 
Commission by the Religious Society of Friends “ that the 
community is justified in considering whether arrangements 
for being married should not be so regulated as to avoid 
as far as possible hasty and ill-considered marriages. We 
suggest that to require that entry upon marriage should 
be a more considered step would be . . . more productive 
of human happiness than would any increase in facilities 
for obtaining divorce 

In the war years many marriages were undoubtedly 
hasty and ill-considered and the question necessarily arises 
whether society has not a share of responsibility in making 
such marriages possible. We suggest that respect for the 
institution of marriage might be increased if it ^came 
a little more difficult to enter into, particularly In register 
offices (since in religious marriages a priest or minister 
will normally have responsibility and opportunity for 
offering counsel for which there is no counterpart in 
register office marriages), We have some doubts also 
about the present position whereby (subject to certain 
residential qualifications) marriage in church or register 
office may take place within two days, instead of requiring 
about three weeks’ notice, merely by the payment of a 
larger sum of money. The whole question of marriage 
procedure, and especially the quicker procedure for 
marriage, should be considered on its merits. 



58. Possible amendments of marriage procedure 

We put forward tentatively for consideration three 
particular methods of amending the law : — 

(n) Gradual raising of the minimum age of marriage 
to at least seventeen. This would be in line with our 
stress upon the responsibilities involved in marriage and 
we note that other organisations have made similar 
suggestions. It is well recognised that forced marriages 
(i.e., when a child is on the way) are in many cases 
unhappy and precarious. Such marriages are particu- 
larly likely when teen-age girls are over-ridden by their 
parents. A careful comparison of pages 68 and 136 of 
the Registrar General’s Review of Bn, gland and Wales 
for 1949 shows that about a quarter of the girls who 
maiTy under twenty-one are pregnant on their wedding- 
day. 

{b) Particular delays or requirements preceding the 
marriage of divorced persons. The fact that men or 
women have had one or more marriages ended by 
divorce, raises at least a reasonable doubt whether they 
may themselves have some qualities that militate against 
liappy marriage. We have evidence of anxiety on this 
score, particularly from parents of girls wishing to marry 
divorced men. We suggest tiiat it would be reasonable 
to consider some particular delays or requirements pre- 
ceding the marriage of divorced persons in order ffiat 
the parties may have a fuller opportunity of satisfying 
themselves that the factors contributing to an earlier 
marriage breakdown will not recur. 

(c) Procedure in register office marriages should be 
improved so that the parties Themselves declare and 
accept a statement of the solemn and binding character 
of marriage vows. By Section 45 (1) of the Marriage 
Act, 1949 (which w.as a consolidating Act), the con- 
tracting parties at a register office marriage each declare 
that there is no lawful impediment to the marriage, and 
then call upon the persons present to witness that the 
parties take each other as lawful wedded wife (or 
husband). As a result of the Denning Report Super- 
intendent Registrars in England and Wales were in 
November, 1947, asked to address the following words 
to the parties immediately before the declarations 
mentioned above: — 

“ This place in which you are now met has been 
duly sanctioned according to law for the celebration 
of marriages. 

Before you are joined in matrimony it is my duty 
to remind you of the solemn and binding character 
of the vows you are about to make. Marriage 
according to the law of this country is ffie union of 
one man with one woman, voluntarily entered into 
for life, to the exclusion of all others.” 

It will be seen therefore that, though the parties have 
this statement read to* them, they are not required to 
accept it save by a rather tenuous implication. 

59. Residential qualifications 

In so far as residential qualifications were designed to 
prevent run-away marriages, they would appear to have 
little relevance in modern life. Originally the display of 
a notice of intention to marry or the calling of banns in 
church was an effective means of making known the 
intention in a small community that would be likely to 
know of any irregularity. Nowadays, particularly in 
large urban communities, the procedure does not really 
serve this purpose, The main advantage of the residential 
qualification would now appear to be that in religious 
marriages it gives the priest or minister an opportunity of 
seeing and advising the parties before the wedding. 

We suggest that residential qualifications should relate 
to the place at which each party is living when he or she 
gives notice of marriage, rattier than to ffie place at which 
the marriage is to be performed. This would, in the 
case of religious marriages, increase the opportunity for 
clergy and ministers to give help in preparation for 
marriage. It would also avoid the spuriousness of the 
present common practice of leaving a suit-case in a house in 
the parish where the wedding is to take place in order to 
claim residence there. It seems to us extremely unfortunate 
tha.t in this detail the marriage procedure should encourage 
insincerity in a matter where complete sincerity is its very 
essence. 
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BREACH OF PROMISE OF MARRIAGE 

Proposition XI. In the public interest it is better that 
engagements should be broken rather than that marriages 
should be forced on reluctant parties- The abolition of 
actions for breach of promise of marriage shotdd be con~ 
sidered save in respect of actual loss suffered. 

60. Breach oE promise actions 
The common law action for breach of promise of 
marriage is a part of the law of contract and is based 
upon the importance of upholding fidelity to contracts 
that have been entered into. In the case of engagements 
to marry we suggest that the need to promote and maintain 
healthy and happy married life and to safeguard the 
interests and well-being of children is a consideration of 
still greater importance. It is indeed_ desirable that engage- 
ments to marry should be regarded in law as undertakings 
that are conditional upon the parties retaining their desire 
to marry. The purpose of courtship is to enable the parties 
to decide whether to marry and in general the law should 
not regard the decision as being final when a couple 
become engaged. Should one party wish to withdraw 
from the engagement it is probably better that this should 
happen than that the threat of a breach of promise action 
should precipitate a marriage that is not really desired 
by both parties. 

It is true that most breach of promise actions are 
brought by girls who have been seduced under promise 
of marriage, and who may suffer great hardship because 
the father of an illegitimate child refuses to fulfil his 
promise. If, however, the action were substantially 
abolished it is possible that girls might be less likely to 
allow themselves to be seduced. Above all, it is desirable 
that in contemplating marriage a man and woman should 
each look to the character of the other rather than to his 
or her bank balance. 

Breach of promise actions are distasteful to the public 
and the whole attempt to obtain cash compensation savours 
of a materialistic approach to marriage (seeing that an 
unmarried mother can, of course, obtain an affiliation 
order requiring the father to pay for the upbringing of the 
child). 

We recognise that hardship arises in the case of middle- 
aged women who are “ let down ” after a very long 
engagement which may have ruined _ their chances of 
making some other marriage, We believe, however, that 
the present law may encourage such a woman to continue 
the engagement in reliance upon her legal remedy when 
she should not really be encouraged to continue an engage- 
ment to a man who is no longer eager to marry her. 

Should breach of promise actions be substantially 
abolished, we suggest— and we think it would be generally 
agreed— that there should still be a ri^t to special damages 
for actual loss suffered. Instances of this would be 
expenditure on wedding preparations incurred on the 
strength of the engagement, or loss suffered through giving 
up a job or a home in anticipation of marriage. 

Norwegian law enables either party to break off an 
engagement without any right to damages, and we under- 
stand that in Danish, Swedish, and Finnish law, damages 
are limited to expenses incurred with a view to the intended 
marriage. 



France, apparently as the combined result of Articles 57, 

70 and 76 of the Code Civil. There are appropriate safe- 
guards against the disclosure of infonmation, eccej>t in 
cases where it is legitimately needed. 

We are glad to learn that on this point the Magistrates 
Association, among other organisations, supports our 
proposal. 

MISCELLANEOUS 

J’ROPOSinON XIII. In reviewing the position of marriage 
consideration should also be given to the need for greater 
allowances in respect of dependent children, the develop- 
ment of services to relieve parents of some of the burden 
of dependent children, the prevention of the present m- 
formal change of name through a food office, and the 
need to provide that in all building programmes the 
highest priority should be given to domestic housing. 

62. Allowances for children'^ 

We support the recommendations of the Royal Com- 
mission on Population that greater tax allowa^M Simula 
be made in respect of dependent children. _ That Com- 
mission’s Report, in Sections 479-492 inclusive, proposed 
increased income-tax reliefs for children as an act of bare 
fiscal justice that .parents in the medium-income groups 
are entitled to claim. 

We recognise that the Finance Act of 1951 increased 
the income-itax reliefs in respect of children, and we were 
dad to note that, while that Budget had controversial 
aspects, there was no controversy on this point. We are, 
however, not satisfied that the powerful case presented 
bv the Royal Commission on Population has b^n fully 
niet. In particular we draw attention to the fact that 
although the Report was presented to Parliament nearly 
three years ago no action has been taken on its proposal 
that family allowances “ should be increased forthwith to 
7s Od a week, and for children of eleven years or over 
to 10s Od a week, subject to the exclusion of the youngest 
child of the family”. The Royal Coinmission also pro- 
posed that so long as one child is still excluded from 
family allowances (an exclusion that should be rwnoved 
when financial conditions permit) a moderate^ lump-sum 
payment for the first birth should be n^ade instead. 

Other valuable proposals of that Royal CommiMion 
(e g that the principle of children’s allowances should be 
re-introduced into the salary scale of officers in Ihe 
fighting services) should have renewed consideration. We 
think that this could most appropriately be urged by the 
Royal Commission that is now charg^ to have m mind 
the need to promote and maintain healthy and happy 
married life and to safeguard the interests and well-being 
of children. 

63. Family services 

We strongly support the views of the Royal Commission 
on Population in Chapter 18 of its Report where, after 
•reviewing the position of the family in realistic terms, it 
urges 'the developanent of family services to help mothers 
of young children through home helps, sitters-m, day- 
nurseries, nursery schools and other means, especially m 
time of illness or domestic emergency. 



BIGAMY 

Proposition Xi'I. The registration procedure for 
marriage could be and should be amended to prevent 
bigamy. 

61. Elimination of bigamy 

The crime of bigamy could be al^most eliminated by a 
simple system requiring that everyone married or divorced 
should have ‘the fact endorsed oh his or her birth certificate 
at Somerset House. It should then be a requirement of 
all marriage ceremonies that some appropriate check 
should have been made with the record at Somerset House 
in 'order to demonstrate that both parties are legally free 
to marry. If registrars and ecclesiastical authorities got 
this information direct from Somerset House this would 
rule out the possibility of forgery by the parties. Such a 
systMn would in effect make maniage carry a gu'arantee 
of the eligibility of the parties and would add to the 
legal 'Significance of marriage. We have obtained par- 
ticulars of such a system that operates successfully m 



64. Change of name 

The essence of the law appears to be that a person's 
name is that by which he or she is known. It f ollows that 
people may diange their names informally, though certain 
practical advantages follow from doing it formally. Since 
the institution' of food-rationing it has 'been possible for 
people to go to a food office, declare that 'they have 
c^hanged their name by usage, and for the sum of Is. Od. 
to obtain a substitute lation-book (and until recently an 
identity card) in the new name. 

This easy and informal procedure facilitates irregularities 
and harms stable marriage. It enables defaulting husbands 
to evade maintenance orders and enables a wife easily to 
pose as the wife of another man whose name she may 
take in this maimer. We are informed that it is even 
possible for such a wife to change the surname of her 
children ■without her husband’s consent during the validity 

’ This section was drafted beforotheChancellor of the Exchequer 
introduced the Budget on 11th Marcb, 1952, 
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of the marriage. This last possibility seems to us particu- 
larly objectionable as a denial of the whole concept of 
shared responsibility between married people. 

The system of “ food-office divorces ” (as they are 
sometimes ppopularly called) has in our view giy^ a 
popular impression that, while it is costly and difficult 
to dissolve a marriage, it can, for practical purposes of 
social acceptance, be done for Is. Od. at a food office. 
We believe that the whole position should be carefully 
examined and revised to stop its present abuse. 

65. Housing 

While there are many other factors affecting marriage 
•breakdown — including some underlying ones that have not 
even been mentioned in these memoranda — one of the 



most obvious and important precipitating causes is the 
acute housing shortage. Without, therefore, entering into 
deeper reasons for marital disharmony, we wish to urge as 
a mattei- of national policy that the highest priority should 
be given to domestic housing. Lack of separate accom- 
modation presents a serious problem for newly married 
couples, often delays marriages and still more often delays 
families which are the fulfiiment of marriage. 

We feel strongly on these matters and, recognising that 
any housing policy must be a choice between desirable 
developments, we strongly urge that domestic housing 
should be placed before ffie building of offices -or even such 
desirable things as public services. 

{Received 2Sth March, 1952.) 



EXAMINATION OF WITNESSES 

{Mr. A. J. Brayshaw, B.A., Mrs. Marjorie C. Hume and Mr. A. H. B. Ingleby, O.B.E., B.Sc., 
representing the National Marriage Guidance Council ; called and examined). 



1020. {Chairman): You are the representatives of the 
National Marriage Guidance Council — 'Mr. Brayshaw, the 
General Secretary, Mrs. Marjorie Hume, a member of the 
Council, and Mr. Ingleby, the Education Secretary? — 
(Mr. Brayshaw): Yes. 

1G2I. To whom shall I address my questions?— To 
me, please. 

1022. Mr. Brayshaw. I always give, if I remember it, 
an opportunity to those who have submitted memoranda 
to add to them if they wish. I understand yon would 
like to say a few words primarily about your second 
memorandum, and also to bring your memorandum up- 
to-date as regards the gran.t you get, which I understand 
has been cut. Do you wish to say anything about those 
or other subjects? — I think I can leave over the ques- 
tion of the grant but I should be grateful if we could 
say first of all we would like to thank the Commission 
for its consideration in giving us extra time for submitting 
our second memorandum and not calling us here until after 
our annual conference last week-end at which, I can now 
tell you, these memoranda were endorsed in their entirety. 
We 'Would like to stress, as 'the memoranda suggest, that 
our attitude to grounds of divorce is that we did not 'Want 
to enter into that question because our ■o.wn movement in- 
cludes people of very different opinions on that subject, who 
are nevertheless united on what we consider the more im- 
portant isubjeot of trying to prevent the desire for divorce. 
We are interested in divorce law proper only in so far as it 
may militate for or against conciliation and have an effect 
upon the general respect for marriage. On the question 
of conciliation, through the courtesy of your officials and 
the kindness of other organisations, we have been able 
to see the memoranda of many others and we submit that 
this question of reconciliation stands out as a question 
on which there is a very great consensus of opinion even 
from organisations of wholly diverse outlook. As to our 
own conciliation work, we have dealt with it in the 
memoranda, I need not weary you with that. We should 
like to stress the importance we attach to the early treat- 
ment of marriage difficulties — not waiting until they 
reach .the Divorce Court. As the 1951 figures have now 
been received, I can now 'tell you that in the past three 
years, 1949, 1950 and 1951, our movement has helped 
22,000 couples in marriage difficulties and given marriage 
preparation to over 4,000 couples. We do not, however, 
consider conciliation the most important aspect of this 
subject ; we would like to stress, as is indeed obvious, 
that prevention is much better than cure. We are con- 
vinced that a great deal can be done to prevent marriage 
ffifficulties arising and that is why we attach particular 
importance to the second memorandum, which deals with 
that aspect of the subject. 

1023. I think you appreciate from what you have said 
already that parts of these very interesting, helpful and 
excellent memoranda are, in our view, outside our terms 
of reference, -but we have all read ithem with interest 
and they will certainly be discussed. How far we can 
make recommendations as to pre-marriage care and help 
is a matter we shall have to consider, but we have got 
it very fully before us from your memoranda. You will 
appreciate that, although we have read and studied both 



of these memoranda with care, we do not wish to take 
you all through them now ; that would take a very 
long time, and the questions I have to ask you will be 
directed to matters coming within our terms of refer- 
ence on which I should like a little help. First of all, 

I see from paragraph 3 of your memoranda that you 
describe exactly how these were compiled. You say: — 
“ The facts and propositions to be submitted to the 
Commission have been suggested in summaries circu- 
lated to aU Marriage Guidance Councils in England, 
Wales and Northern Ireland. The -points have been 
discussed by the Council’s Legal Advisory Board, Cleri- 
cal Advisory Board, and Medical Advisory Board, .by 
the National Executive Committee, and by a meeting 
of the Council itself on which each local Council is 
represented. Accordingly this memorandum represents 
the general view of our movement, .though minority 
opinions are held on one or two points.” 

It is very helpfui to know that it has been so prominenifly 
brought to the notice of all your members and fully 
discussed. In your introduction you deal with the for- 
mation of the CouncU, its growth, its history, the for- 
mation of the limited company, the general principles 
which you follow, some account of your work and of the 
training of your marriage counsellors, of -the official 
recognition which you have received, your wide experi- 
ence and the work you have done both remedial and 
educational. You come in paragraph 14 to three main 
lessons — the importance of preparation for marriage, the 
importance of the will to succeed, and the importance 
ef facing marriage problems promptly when they arise. You 
then go on to make some specific recommendations and 
suggestions. For my part, although I have studied them 
all, I do not wish to ask any questions on the first two, but 
under .proposition III at .the head of paragraph 23 I 
have a question or two to put. Proposition III is : — 

“ The law of divorce should be amended to promote 
conciliation and the best interests of the children, 
especially by (a) investing marriage counsellors with 
legal privilege, (b) ensuring .that attempted conciliation 
does not prejudice legal rights, (c) providing that 
attempted reconciliation does not interrupt a period of 
desertion, and (d) providing bettgr procedure for decid- 
ing the custody of children.” 

You do to .that extent make general suggestions as to 
the law of divorce, though, as you say in paragraph 23, 
you do not wish to submit evidence upon which different 
opinions exist within the movement. You then say: — 
“We therefore deal below only with sp^ific points 
that we believe would promote reconciliation and the 
best interests of children.” 

Now I come to the point upon which I want to ask 
you a question or two : — 

“We permit ourselves only one general view which 
is widely fdt within our movement. We are in no 
doubt that the existence of comparatively easy divorce 
does tend to lessen respect for marriage and to have 
an adverse effect on the attitude of those who are 
marrying or who are experiencing marriage difficulties. 
There is a real danger that if divorce is easy people 
may turn .to it lightly without exerting themselves to 
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overcome their difficulties and stay together. We 
•believe that the experience of the Citizens’ Advice 
Bureaux is that many people now consider the possi- 
bility of divorce after quite slight disagreements.” 

I do not know if you have been here this morning while 
•the flrst witnesses were giving evidence? — Part of the 
time. 

1024. You may or may not have heard me put that 
viewpoint to Mrs. Barnes and you may have heard her 
reply. Did you?— I am afraid I do not recall the detail 
of it. 

1025. Were you here when I put that question or not? 
— I do not think so. 



1026. I. should like you ’to tell me this— your view that 
“the existence of comparatively easy divorce does tend 
to lessen respect for marriage ”, ’What is that based upon?' 

As we suggest at the end of the paragraph, upon the fact 
that people do talk about divorce sometimes after quite 
slight, even normal, disagreements. We think that the 
existence of comparatively easy divorce demonstrably has 
that effect because of the questions people ask when they 
go 'to the Citizens’ Advice Burefiux — “ Can I get a divorce 
because my husband says this?”, “Can I get a divorce 
because my wife docs that?”. 

1027. If, for example, after tliree years’ estrangement 
or separation, divorce by mutual consent were made 
possible, what effect do you think that would have upon, 
first, the initial attitude towards marriage and, secondly, 
the attitude wlien disagreements occur in marriage? — 
am sorry, I do not think we can help the Commission 
much about that. We have not discussed it nor can wc 
enter into the merits and demerits of the three years’ 
separation proposal. All we ane saying here is the fact 
that we know to exist at the present time. 

1028. I see. Perhaps in view of your opening observa- 
tion I should have realised it was not a question you 
could help us on. Will you now turn to paragraph 28. 
You say: — 

“ A number of anomalies havie persisted from earlier 
law that regarded marriage as a patriarchy rather than 
the equal partnership of modern times. We support 
the sweeping away •©£ such anomalies as, for instance, 
the fact that a wealthy husband must support an 
indigent wife, whiereas a wealthy wife need not support 
an indigent husband.” 

Would you suggest that there should be equal liabilities 
or should there be some differentiation?— We have not 
gone into this in detail. We have rather deliberately 
framed this as a general support of equality^ in property 
matters between the sexes. We have not discussed that 
particular point in detail but we support the general 
proposition of equality. 

1029. Thank you, I understand. In paragraph 31 you 
are dealing with maintenance orders and you suggest : — 

“Wc suggest a review of the law and administration 
concerning separation and maintenance orders. Below 
wis propose stricter enforcement 'Of such orders and it 
would be appropriate at the same time to ensure that 
the law is in accord with modern thought. At present 
there is undoubtedly a sense of grievance among 
husbands who have been ordered to pay mairutenance 
to tbeir wives. They often claim that unscrupulous 
women have married them in order to force them techni- 
cally to desert, the wives thus getting maintenance 
payments for life.” 

Have you been able to check up those cases or is that 
a complaint which you think deserves consideration?— 
I do not think we can claim to have checked the cases 
but as we say elsewhere, the Prison Commissioners have 
referred to this matter each year in their Annual Report 
over a period of years. Th,ere are a large nuniber of 
men who go to prison for non-payment of wives main- 
tenance and who do so with a sense of grievance daiming 
that they have been wrongfully placed in that position 
and that they are justified in not paying. 

1030. Then about the division of the furniture in cases 

of separation or divorce, to which you refer in para- 
graph 32. You say; _ , - 

“In the event of separation or. divorce the furniture 
should 'be divided according to need. In many cases 



this would mean that the wife, having custody of the 
ohildnen, would have the greater need for many house- 
hold articles.” 

Have you in mind that during custody the furniture should 
be committed to the person who- has the custody, or do 
you think it should be divided up once and for all? In 
other words, is it a temporary arrangement that is sug- 
gested or a permanent one?— k)ur objiect in putting that 
in was that more important than the equality of the 
partners is the interests of -the children and in the ma.jority 
of the cases the wife will have custody of the children 
and therefore she may need the household articles. I 
suppose logically, on the grounds on which we advocate 
it, we should say that should apply during the custody. 
Thene is no particular reason why .the wife should retain 
more of the furniture after the children have grown up 
and left the home. 

1031. These are comparatively small points. I have 
nothing more to ask on that memorandum because I think 
I follow your reasons and your suggestions. On the second 
memorandum I want to ask questions about certain matters 
in paragraph 60 where you deal with breach of promiM 
of marriage. Here again I do not think that falls within 
our terms of reference but I do want you to explain one 
imatter. In the last sentence of the first sub-paragraph you 
say: — 

“ Should one party wish to withdraw from the engage- 
ment it is probably better that this should happen than 
that the threat of a breach of promise action should 
.precipitate a marriage that is not really desired by 
both parties.” 

I was wondering whether in your experience you have 
found these threats often did precipitate a marriage. Is 
it not more common for the person threatened to say, 
“Do your worst, I am not going to marry you”?— I 
think this connects with a question put by Mr. Beloe to 
the last witnesses about forced marriages. When there is 
a child on the way and the parents in particular press 
the young couple -to get married, if the young couple do 
not wish to get married we think such a m'arriage is more 
precarious than most and the threat of a breach of promise 
action, especially wielded by an older person, may be 
a potent weapon in forcing a very dangerous marriage 
that may come to grief. We do know of cases. 

1032. {Mr. Justice Pearce): There are two questions 
upon which I should like your help. The first is this, 
you disapprove of compulsory reconciliation because you 
say, and rightly, that toe reconciliation courts have not 
proved a success in various places. You say in your 
memorandum that many pqople nowadays consider the 
possibility of a divorce after quite slight disagreements. 
If they have the good fortune to come into your net, 
if I may so caff it, the result is either that they are recon- 
ciled or, if there is a serious matter that does not allow 
a reconciliation, they get a divorce after due consideration 
and realising it is the only way out. Is that so?— Yes. 

1033. And the people who do not come to you may go 
of course straight to the legal machinery. Have you any 
idea what proportion of the 30,000 divorces— which I 
think is a rou^' figure, say, in the last year or so— have 
had die advantage of your advice or that 'of some similar 
social service?— must be a very small proportion. Ido 
not think I can answer precisely. Our movement over the 
v^ole country has been seeing these last three years about 
8,000 couples a year in marriage difficulties: it is extremely 
difficult to estimate with what success— we know a pro- 
portion unsuccessfully. How many of those go on to 
get a divorce we have not any precise information about, 
but at a guess it must be only two or three per cent. A 
very small proportion of the persons who get divorces 
have in fact been to Marriage Guidance Councils first. 

1034. So of the 30,000 only a very small number have 
been through your hands? — That is so. 

1035. There are other people performing the same useful 
offices as yourselves? — ^Yes, there are. 

1036. If you add together the people who have been 
through their hands, have you any sort of idea?— No. I 

the other two organisations recognised by flie 
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Marriage Guidance Training Board set up by the Home 
Secretary are both working on a much smaller scale. 

1037. So it is fair to say that well over three-quarters 
of the divorces are of people who have not had the benefit 
of such advice? — ^In all probability. 

1038. If one does not introduce some sort of compul- 
sion Chose three-quarters will never really get a necessary 
brake on their impulse to divorce? — Unless they can be 
persuaded by educational methods rather than compelled. 

1039. That is a long-term policy?— Yes. 

1040. And rather an optimistic one? — Yes. 

1041. Supposing it was necessary for a .person, not to 
attend a reconciliation court, ibut to discuss with some 
sensible person the full implications of divorce and its 
effect on the children, do you think that its conipulsory 
nature would make such a discussion useless? — Not useless 
altogether, but of very little use. The experience of other 
countries has been that, when an interview with a con- 
ciliator is a prerequisite to divorce, it quickly becomes a 
formality to be endured. Persons who have no intention 
of getting reconciled go there and say what they think is 
expected of them, and then in the end they decide that 
it is not .possible for them to be reconciled, which was 
their opinion to begin with. The chances of getting a 
real reconciliation of any value between two persons who 
start off with the conviction that they are not going to be 
reconciled is very slight. 

1042. Do not let us for the moment abandon the three- 
quarters too easily. You may know that in this country 
after 1937 there was for a time an appointment before 
the registrar to investigate the possibility of reconciliation, 
which resulted in ipeo.ple turning up with their legal 
advisers and saying there was no chance. I am not 
envisaging anything of that sort at all, so it may be that 
your comparison with foreign reconciliation tribunals is 
not of value in this connection. Supposing it was neces- 
sary for would-be petitioners to discuss with some com- 
petent officer — or if they had discussed it with you that 
would fulfil the same .purpose — do not you think it might 
check some people who are carried on by the indignation 
of their family, and so on, to get a divorce when they 
might not have done so if they had had anyone who 
would hack Ihcm in an attempt at reconciliation? Do 
you follow what I mean? I am thinking of the person 
whose family say : “ Now he has misbehaved himself 
and presumably you will divorce him, of course any 
right-thinking girl would ”, and there is nobody to say, 
“There are children to be considered and it might be 
worth forgiving ”. — On that point, I think there might be 
a few but they would be very few. We cannot over- 
emphasise our considered opinion that the earlier marriage 
difficulties are tackled the greater is the prospect of success. 
We think that of great importance. May I mention on 
the same subject that we support the view of the Lord 
Chancellor’s Advisory Committee on the Legal Aid Scheme 
that, as at .present working, it contains no provision for 
calling a halt, or suggesting the possibility of calling a 
halt, or for seeking help in reconciliation, and we think 
that ithere might be possibilities of modification there, not 
to require but most certainly to suggest that couples 
should seek reconciliation. May I say that Mrs. Hume 
would, I think, like to add something to (that, — (Mrs. 
Hume) : I only wanted to bring .the matter back to our 
really fundamental basis. We should not in any way 
deprecate the value of the work that you suggest. I .tliink 
we should be wholeheartedly in favour of any and every 
means being taken to prevent .these divorces taking place 
and to re-establish a happy ma,rriage if that can be done. 
Our whole point is. I think, .that the number of cases in 
which that would be likely to happen, if it only took 
place as part of the machinery of the Divorce Court, 
would be extremely small; worth doing, no doubt, but 
.in Its very nature almost a forlorn hope, and the w,hole 
basis of our work, and what we should like to do, is to 
get aU these people far, far earlier, before there is any 
question of divorce or of legal machinery. We would 
like to see the possibility of marriage guidance and help 
in marriage difficulties being made available to people in 
the early stages, when you have an infinitely better chance 
of doing something really constructive. The one thing 
which seems to emerge without any doubt from our 
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counselling work is that for it to be successful you must 
have co-operation with the people concerned. It is quite 
impossible to force an adjustment upon 'them as it were, 
against their will. As I am sure you will agree, in so 
many cases when the matter has actually got .to the 
Divorce Court the possibility of co-operation with the 
partners is really remote. 

1043. It is much too late then. I agree. I was not 
thinking of h as part of the machinery of the Divorce 
Court so much as a preliminary. Supposing it was 
understood that before a person launched a divorce peti- 
tion he or she must always have discussed it with some- 
body who holds the same attitude to life as you do? — 
I am sure we should agree with that but we should still 
think it was too late.-<Mr. Brayshaw): We should like 
every possible encouragement but no compulsion. May 1 
add to that, there is the other point that some people 
would feel a little reticent about coming before a body 
they might consider official. We .think there is value, and 
it has been repeatedly expressed, in the -unofficial con- 
ciliator. People are very suspicious that the official 
conciliator may be there for the purpose either of further- 
ing some Government population policy or possibly dis- 
closing ,at a later stage in proceedings what they have 
said when they -believed it to be in confidence. People 
are unreasonably suspicious on that score and we think 
there is great value in it being quite unofficial in set-up. 

1044. Do not you think that the probation officers at 
police courts do very valuable work though they are part 
of the machinery? — We do indeed. 

1045. And they have quite a measure of success? — Yes, 
they do. But we feel that the fact -that they are connected 
with .the courts, as they are, means that if one party knows 
the other has consulted a probation officer, it very often 
conveys to the other party's mind the .possibility of pi'o- 
ceedings in the end. The question of the courts looms up 
at the back of the mind. We very frequently recommend 
people to get in touch with probation officers ; we have the 
highest regard for their work, but I think there is that 
question arising. 

{At this stage the Commissio?i adjoumed for a 
short period.) 

1046. {Mr. Justice Pearce): I wanted to ask you about 
condonation. Have you found that condonation presents 
a difficulty when you are trying to get reconciliation? You 
know what I mean by .that — namely, that if people go 
back to each other for a week and try, then .that will 
certainly mean that .the wife’s rights against her husband 
or the husband’s rights against .the wife in respect of 
adultery have finished, -and it would probably mean start- 
ing the three-year period for desertion over again. — {Mr. 
Brayshaw) : Yes, Sir, we certainly have found that to be 
the case. I. think we mention it in paragraph 26. 

1047. Yes, I have got paragraph 26. — The position arises 
in particular when one party has deserted .the oither party 
for, let us say, two and a half years and the deserted party 
will acquire a right to .petition for divorce in six months’ 
time. In those circumstances solicitors will naturally 
advise .the client that it is foolhardy to prejudice legal 
rights, and for that reason it is very difficult to persuade 
the parties to have another attempt to make their .marriage 
work. 

1048. And indeed conciliators would have to advise 
them .that unless there was a very great chance of success 
they were hardly justified in doing .it? — If it was the 
view of the deserted party that he or she did want a 
divorce, yes. 

1049. The result of that is that in any conciliation 
between the parties you are largely reduced to their 
meeting, say, either in a solicitor’s office or somewhere 
where they will not be .thought to 'have started married 
life again, instead of in the right place, which is (the 
home? — ^That is quite true. Of course we do in fact try 
to persuade them to -take the step of attempting a recon- 
ciliation. -living together in the home. 

1050. Would it be very much more helpful to you for 
purposes of conciliation if people were able to try a 
fortnight or a few weeks in the home without prejudicing 
their legal position? — We think definitely yes. 

1051. You think it would make a really serious difference 
to the amount of reconciliation you could achieve? — Not 

C 
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merely on that score alone but as indicative hv 

attitude of the lav/. The law as a whole is 
ordinary people to be unconcerned with c°QCihation. ^ 
in various of its aspects to which we have drawn attention, 
it does not appear to go out of its way to 
cUiation. This particular point is held up as an sample 
of what is regarded as a general attitude of the law of dis- 
regard to conciliation. 

1052 You have to remember that at some time the 
hatchet must be buried. The view may be put forward 
bv you that it is buried rather too early and the parties 
ought to be given a longer period before the offence is 
finally condoned? — ^Yes. 

1053. (Lord Keith): Mr. Brayshaw, you no doubt 
appreciate that it is very easy for the Commission to collect 
opinions, but that it is much more difficult to ascertain 
tacts? — ^Yes. 



1054. And I think you suggest in your meinorandum a 
number of subjects ou which you think the Commission 
might enquire. I will come to these in a moment, but 
before I do so I would like to ask you about one or two 
points to which you refer in earlier parts of your memo- 
randum. Dealing with the three main lessons which you 
have set out in paragraph 14, you say, under “ Intportance 
of the will to succeed", that, "While there is much more 
that may be said on the subject it certainly seems to us 
true that the virtual impossibility of obtaining divorce in 
earlier generations led people to apply themselves more 
wholeheartedly to finding at least a modus vivendi". I 
wonder if that really is any more than an expression of 
opinion? — I do not think it is much more than an expres- 
sion of opinion. It is based upon the facts I referred to 
in answer to the Chairman earlier, namely, that it is a fact 
that at Citizens’ Advice Bureaux and elsewhere people do 
often enquire about divorce after disagreements that we 
think any reasonable person would regard as quite slight 
disagreements. That much is a fact. 

1055. I will tell you why I ask. In Scotland, as you 
no doubt know, we have had divorce for adultery or 
desertion for 400 years, and the new grounds of divorce 
you may practically discount. They hardly count. I think 
you can take it that the trends that show themselves in 
England today are more or less repeated in Scotland. 
That does suggest to me Chat it is not a question of 
impossibility of divorce in earlier generations and the 
possibility of divorce today, but some other, deeper rooted 
causes that are causing the increase in divorce. Do you 
not think that is a legitimate conclusion from the Scottish 
experience? — I think we shouid agree with you, and we 
should cast that wider still and say that .public and 
popular attitudes towards marriage count, of course, for 
more than the letter of file law. It may l3e true that the 
letter of the law is one of the many factors which con- 
dition the public attitude to marriage, but it is because 
of reasoning on such lines that we lay such great stress 
upon the educational aspects of this matter, which we think 
are important in moulding public and popular attitudes to 
marriage, which are all-important. 



1056. I quite appreciate that. In paragraph 16, you 
emphasise the fact that much the larger bulk of legal aid 
is devoted to matrimonial cases. — ^Yes, my Lord. Some 
further figures have become available since Aat was 
written. The Lord Chancellor on the 20th March last told 
the House of Lords that when the Legal Aid Scheme was 
■working fully it was estimated to cost £1,500,000 a year. 
Previously the Solicitor-General, on 3rd December last, 
had told the House of Commons that just over 80 per 
cent, of the cases receiving legal aid were divorce cases. 
Now, as a very rough and ready estimate — and let that be 
admitted — we therefore think that something like £1,200,000 
a year may be the cost falling u,pon the taxpayer of subsi- 
dising divorce through the Legal Aid Scheme. This 
happens to be 100 times the amount of grants to Marriage 
Guidance Councils, which giants have been cut by half 
since the formation of this Commission, although we did 
put forward the view that the matter might weU be 
regarded as sub judice. For our part we think it would 
have been more courteous to the Commission to have 
■withheld action until you had considered the evidence and 
made your report. 

1057. And I think that all goes to show that among 
the general public matrimonial trouble bulks far larger 
in the matter of legal remedy than any other legal problems. 



I quite appreciate that you want to solve matrimonial prob- 
lems, or think you may be able to solve them, by a greater 
degree of guidance and help in the early stages of marriage 
difficulties, but I suppose you appreciate that where that 
line fails, bearing in mind the large amount of matrimonial 
trouble that does seem to exist, divorce is a necessary 
remedy? — We certainly would not wish to deprive anybody 
of his legal remedy, and we are glad that the Legal Aid 
Scheme means that economic factors do not deprive peo,pIe 
of their legal remedy. We are not asking for any cutting 
down of the legal aid expenditure, but we think it_ is 
altogether out of proportion to the expenditure in trying 
to prevent divorce. 

1058. I quite realise your attitude there. There is 
another matter that I think is of some importance, and I 
think it does deal with the question perhaps of adminis- 
tration of divorce, and that is the view that you put forward 
with regard to privilege. Now I am right, am I not, when 
1 say that your attitude is that so far as communication 
with marriage guidance counsellors is concerned, the privi- 
lege should be absolute? — That is our view, Sir. The great 
difficulty, and we are grateful for having the opportunity 
of expanding this, is that while lawyers make distinctions 
that are perfectly prO'per and that we do not challenge, 
these are not understood by the ordinary newspaper reader. 

If a case comes along (as in the case of McTuunart and 
McTaggan. the recent leading case where a probation 
officer gave evidence) where it was held that under the 
existing law it was proper for a marriage counsellor to give 
evidence, and the evidence is reported in the Press, the 
general public will say “There you are, if you confide in 
these people it will come out. You cannot trust them", 
The reports themselves are so abbreviated that it is im- 
possible for the public to .appreciate that privilege may 
exist in one circumstance and not in another, und we 
■believe that if it be conceded that the over-riding public 
interest requires conciliation wherever possible, then abso- 
lute privilege shouid be given to accredited conciliators. 

1059. You do realise, do you not, that privilege is really 
privilege of the parties litigating? — ^That is the case at 
present. 

1060. Are you not prepared, then, if the parties so wish, 
to waive the privilege so as to allow communications that 
have been made to be spoken to in evidence? — ^Well, Sir, 
no, on the first ground, that it might lead to unfortunate 
happenings. We have never had such a case, but I have 
been keenly aware that it would be possible for a person 
to come and say " My wife has deserted me ”, when in 
fact she had not, and to give a lot of circumstantial detail, 
and then later to try to call that conciliator to give evidence 
of his statement as supporting the evidence of his claim that 
he had been deserted, although in fact he might not have 
been. And on the other ground, that even where a person 
rhay say, " 1 waive my privilege — the conciliator can give 
evidence of what confidences 1 reposed in him ”, it will still 
be reported in the Press that “So and So, a marriage 
counsellor, stated so and so ”. It is very unlikely that any 
explanation will get into the Press. The sweeping assump- 
tion will certainly be drawn by people all over the countiy, 
“There you are, these people will bring it out in court; 
you cannot trust them ”. 

1061. Now, I would just like to put two points on that to 
you. First of all, do you not think that the courts would 
be well able to deal with the value of any comimmica- 
tions that were spoken to in evidence? Let me put it 
in this way. The case that you suggested did not seem 
to me to be a case to which the court would attach any 
value at .all except to ■the extent that it was a communica- 
tion made at the time. It does not prove the truth of the 
communication. That is the first point. The second point 
is this. Is it not .a rather dangerous doctrine to claim 
absolute privilege for anyone in receipt of communica- 
tions? — Well, yes, it is asking a great deal, but we do not 
think that anything else would be adequate. You see, 
if I understand the law correctly, it is only negotiations 
between two parties that may be said to be without pre- 
judice, and if one supposes that there is a case where there 
are no negotiations — suppose that a husband comes to a 
marriage counsellor and the wife does not answer any com- 
munications and does not enter into any negotiations of 
any sort — then, if I understand it correctly, the situation 
has never arisen in which the " without prejudice ” doctrine 
would apply at all. There are no negotiations to which 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTES OF EVIDENCE 



121 



27 May 1952] Mr. A. J. Brayshaw, B.A., Mrs. Marjorie C. Hume and iContinued 

’ Mr. a. H. B. Ingleby, O.B.E., B.Sc. 



it could apply, and therefore, if I am right, the wife at a 
later stage might call the conciliator to give evidence about 
the husband’s confidences. 



tion~it would be possible .to determine whether, pro 
mta, there were more divorces following certain types 
of marriage than otiher types. 



J062. Yes, but might not this case arise? A husband, 
let me say, had approached a conciliator, the conciliator 
then communicated with the wife and got no response, or 
an unfavourable one, from the wife. Would that not be 
very material evidence for the court to know? — U might 
be so. I was thinking more of the disclosure of the nature 
of the confidences than of the fact of the attempted 
conciliation. 

1063. One can discuss many aspects of this, but 1 am just 
putting that particular case to you. Would you claim 
absolute privilege in that case? — Absolute privilege from 
disclosure of. . . . 

1064. Of what had happened— of what was said to you 
and of what you did and of what the response was? — 
That is so. 

1065. You would claim absolute privilege there?— Yes, 
my Lord, and I think that the Denning Report puts our 
arguments better than we could put them ourselves. It is 
so essential that people should feel they can say anything 
without fear, without having to check themselves and 
think “How would this appear if it ever came out m 
court? ” 

1066. That, even though the parties themselves were pre- 
pared to waive the privilege? You would still insist? 

Yes. It is conceivable that parties might enter into some 
bargain — ^the custody of children or all sorts of things 
mi^t enter into it— but one of the 'terms of the bargain 
might be that they would not claim privilege. Now if 
that were to happen and the marriage counsellor were to 
be exposed to being called to give evidence, even though 
it might be technically proper as the law now stands, the 
result would be that it would appear in the newspapers 
and millions of people would say “ There you are, these 
people bring it out in court”. May i illustrate with a 
different matter, but I think it shows my point. There was 
a case in the Divorce Court some months ago in which 
a two- or three-inch report .appeared in a popular news- 
paper with a circulation of about four million, and the 
heading was that the husband got a decree because the wife 
refused to give up her job. Now the report was a very 
brief and inadequate one indeed, but that heading was 
sufficient to give the public the impression that that was a 
ground for divorce, and we received letters asking about 
this new ground of divorce that had become available 
as a result of the ruling of the court. Of course, the 
ruling did not bear that interpretation, but the impression 
had 'been given to the public, which brings us back to the 
point you were mentioning just now about public attitudes 
which count for more than the strict letter of the law. 

1067. I think I appreciate your point of view, it is 
quite emphatic. Now there is a point that I am interested 
in because I am not quite sure what you have in view, 
where you suggest an aggregate period of three years 
desertion in five. You say at the end of that paragraph 

“ We would here draw attention to the provisions of 
Scottish law which merit study on this point.” 

Now I am not really sure wbat you have in mind. Could 
you elucidate that?— I wish we were more sure ourselves. 
That was .put in, my Lord, because somebody suggested 
'to us that Scottish law was better on this point. We 
thought perhaps we ought to put something m but at least 
we did not make it look as though we knew anything 
about it. We do not, I am afraid. 

1068. I cannot think myself in what respect we have 
this advantage— I cannot think of anything.— We are very 
used to the situation where the Scottish law_ is better than 
our own, and .perhaps we were misled on this occasion. 

1069. In paragraph 37 you suggest a riumber of subjects 
for research. Can you give any indication of the sources 
or methods by which facts could be elucidated on these 
matters? Take the first one, relative stabUity of religious 
and civil marriages. Where could one get any information 
on that? — ^I suppose by going to the Divorce Regist^ 
where I assume that in every divorce there is a note made 
of the place where the marriage had occurred ; it would 
therefore be possible to add up the numbers of marriages, 
ending in divorce, that had originated by different forms 

I' of marriage, and by comparing with the extent to which 
[I these different forms of marriage were practised in this 
t country — a matter on which the Registrar General is 

IK fifteen to twenty years behindhand in giving us informa- 
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1070. I quite appreciate that once one got the facts it 
might be easy— or it might not-^to work out certain con- 
clusions. I am merely inquiring how you suggest one 
•would get at the facts. It is your suggestion that one 
should go to the Divorce Registry and ascertain where all 
these marriages took place? — And then compare the pro- 
portions of the different forms of marriage with the propor- 
tions in 'Which such marriages are terminated in the court. 

1071. I cannot say for myself whether that would be 
possible in England, but I have no doubt it will be con- 
sidered by the Commission. Take your nexit point : •stabi- 
lity of marriages in which one or both parties come from 
broken homes in relation to the general stability of 
marriage. How is die Commission going to get at that 
information? — This is our difficulty, my Lord. We have 
the definite impression Chat children of broken homes are 
in fact less likely to be successful in their own marriages, 
but we do not know. It is one of many things 'we do 
not know, and we think the method of investigating that 
might 'be to inquire on each marriage •whetber or not 
the parents of the parties marrying had been divorced. 
That is only a very rough and ready measure of whether 
the parents’ marriage had been successful, but it is a 
measure, and there might be others. 

1072. But what marriages is one to examine, Mr. 
Brayshaw? That is what I am not clear about. Where is 
one to go to get this information? Are we to go and 
pick a cross-section of the population of the country ■who 
Iiave been divorced and then ascertain by personal inquiry 
how many of them came from broken homes and how 
many came from normal homes? — ^Yes, I was thinking of 
perhaps a rather slower procedure of investigating ne'w 
marriages, by finding out as couples married whether their 
jjarents’ marriage had been successful, and then noting 
over a considerable number of years whether their own 
marriages ever came before the divorce courts. But I 
see you are thinking in terms of so.me quicker research. 

I agree that could only be done by examining the number 
of divorces, or .possibly the number of persons who con- 
sult marriage counsellors, and finding out over a sample 
period in what proportion they do result from broken 
homes. 

1073. If we 'Were to take your method we might be 
sitting for twenty years, I think— or longer, perhaps, the 
Chairman suggests. Take {c), “Stability of marriages of 
divorcees in relation to the general stability of marriage 
There again it would need to be the same sort of inquiry 
because this is the marriages of divorcees,— Yes, I sup- 
pose that could only be done by examining the records 
in the Divorce Registry. I do not know whether they 
indicate whether there has been a previous marriage and 
divorce, but if not they should do so. That would enable 
one, again by comparison with control groups, to deter- 
mine what seems to us a very important matter of fact, 
whether divorcees, by being given another opportunity, do 
in fact achieve hapipy and successful marriages or do not. 
(Mrs Hume): May I put in one remark at this point? 
Going back for a moment to (b), doubtless you know the 
small piece of research that was conducted fairly recently 
■by Eliot Slater and Moya Woodside and was publi^ed in 
a book entitled Patterns of Marriage. That piece of 
research did go into the question of the marriage relation- 
ships of some few hundred couples, and among other 
things did .investigate their marriages in relation to the 
stability of their parents’ marriages. It was not actually 
a particularly valid piece of research statistically, because 
in fact it was not a strictly random sample, but surely some- 
thing could be done on that basis on a more statistically 
correct system which would — although, of course, not 
providing any final answer to the question in a com- 
paratively short time — throw at any rate a certain amO'Unt 
of light on this kind of problem. That would not, I 
think, take the twenty years or more the Chairman en- 
visaged. If that could be done on a properly random 
sample it would give some indication. 

1074. (Chairman): I only envisaged that long period 
because the suggestion was made that you asked people 
at the time of their marriage and then you waited to 
see what the results were. It was only that type of 
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investigation that I suggested would be a very lengthy 
one.— It would not be of any very great interest to us 
because we should probably all be dead by then. 

1075. (Lord Keith): Childlessness I think I can pass 
over. It might be possible to get certain figures under 
that head in relation to divorces. I come to (e), “ Whether 
there is a causal connection between the trend to earlier 
marriage and more marriage breakdown ”. _ That would 
involve a good deal of research, would it not? — (Mr, 
Brayshaw): One would suppose that it was compara- 
tively easy to go through the records of the Divorce 
Registry. Presumably there is some record of the ages 
of the parties at the time they seek divorce and of the 
occasion on which they were married, from which it 
should be possible in every instance to deduce the age 
at which they were married. If it were found that X per 
cent, of the divorces were of couples who married under 
the age of twenty-one, one could then see whether X per 
cent, was more or less than the proportion in the com- 
munity as a whole of those who do marry under the 
age of twenty-one. 

1076. Yes, I see a possibility there. What do you say 
about the last head— “ Ho'W far various forms of prepara- 
tion for marriage result in more stable marriage”? — 
There the only immediate suggestion that occurs to me 
is that one might investigate those 4,000 couples or so 
who have been prepared for marriage by Marriage Guid- 
ance Councils and see how their marriages have got on 
and compare them with the others. It is not a valid 
statistical method because, of course, it is true that it was 
the more responsible and thoughtful who carne to us for 
preparation for marriage, but we have not discussed this 
in detail ; there might be better methods. 

1077. How long have these 4,000 been married on the 
average, could you tell me? — I am thinking of the 4,000 
whom we have prepared for marriage during 1949, 1950 
and 1951. 

1078. So that that is a comparatively short period so 
far, although we hope that the stability wfil endure? — 
Yes. May I raise another point, Mr. Chairman, under 
this question of research, one which Lord Keith was 
interested in before. It was suggested to the Commission 
from another quarter that sex difficulties were the cause 
of marriage breakdown and other things only apparent 
causes of marriage breakdown. We did think that that 
was another subject that might well be investigated 
properly because, while we would agree that there are 
sex disharmonies in practically every serious marriage 
breakdown, we see no evidence to justify a verdict that 
those sex disharmonies were the cause of the marriage 
breakdown, and we are quite sure that in many cases they 
are the result of the breakdown in relationships between 
the parties. That, I think, is an important matter which, 
if some method could be found, might be investigated, 
because it obviously has a great bearing upon the nature 
of any preparation for marriage that might be given to 
prevent marital disharmony. 

1079. I bad that in mind myself, but I am very interested 
in the view that you have expressed on that matter. You 
do not think sexual disharmony has such a large place 
as has been represented in certain, memoranda we have 
seen? — 'We think that there are these sex difficulties and 
disharmonies in practically every marriage breakdown. 
Whether they are the cause or the result of a marriage 
breakdown we have only the vaguest impression. There 
are many cases of both- kinds. We would probably give • 
different answers if you asked us individu^ly about the 
proportions. We do not know. It is one of the many 
things that need proper research. 

1080. In paragraph 58 you refer to forced marriages. 
Is it your experience that the great majority of forced 
marriages result in marriage breakdo-wn? — No, I do not 
think we should be nearly so sweeping as that. It is 
not a question of the great majority but of a higher 
proportion than of other marriages. As with all other 
marriages the great majority of forced marriages are 
successful, only the majority is rather smaller in those 
cases. 

1081. Would you care to express a view as to whether 
forced marriages should be encouraged or not? — Not un- 
less the parties desire it. It is, of course, often the case 
that a couple who have determined upon marriage hurry 
up their marriage when they find that a child is to be 



born, and that normally does not affect the matter, but 
the marriage that is forced by parents is, I think, very 
undesirable. It is never, in our view, desirable that a 
couple should get married unless each of them really 
desires the marriage. 

1082. And if that were so it would not be a forced 
marriage? — Quite. 

1083. (Chairman): Arising out of Lord Keith’s ques- 
tions on subjects for research, I want to say something 
now. 'I had intended to refer to this and had overlooked 
it. The difficulty about obtaining such information as 
you suggest is very great. I will tell you why. If you are 
dealing with someffiing that is .purely factual then there 
is an institution known as Social Survey which does work 
for Government Departments and would undertake sur- 
veys for us. Where facts are required over a very large 
number of cases of course that is very valuable, though 
it does involve a good deal of expense and a good deal 
of delay. It may be that your first point of relative 
stability of religious and civil marriages is_a practicable 
one for suah investigation. The information might be 
obtained in the way that you suggest, but, without wishing 
to be unduly critical, where do you get to if you find 
that either religious marriages are more stable than civil 
ones or civil ones are more stable than religious ones? 
What recommendations o-f -a change in the law do you 
suggest we could base on that?— It would naturally prompt 
the question as to what factors exist in that form of 
marriage which appears to show the greater success, 
and one would then be able to see whether, on the one 
hand, the influence of clergy and ministers is apparently 
having a beneficial effect or whether, on the other hand, 
the facilitating of the re-marriage of divorced persons 
appears to be having a beneficial effect on the general 
stability of marriage. It obviously prompts other ques- 
tions wdiich would have to be investigated. 

1084. And the investigation of these other questions 
may be a matter of very great practical difficulty. I do not 
wish to go through your other suggestions. The first one 
is, I think, the one which is most factual, but taking the 
others just as a body, would they not involve this? First 
of all, I think you would have to ask a great number of 
people very intimate questions which they might resent. 
Secondly, it would be very difficult to obtain genuine and 
frank answers from these persons because they would 
think, “Well, why should I tell this stranger all about 
the factors that operate in my married happiness or 
unhappiness?” So that the results you would get in 
matters of that kind could not, I am afraid, he a very 
reliable basis on which to act. Thirdly, these investigations 
would involve very great public expense ; if they produced 
results commensurate with that expense no doubt nobody 
would grudge it, but if they produced a result which 
might be misleading or inconclusive the position would 
be otherwise. You see, I would agree with -you that it 
would be most desirable if we could find out the things 
that you suggest, but ’how to do it is another matter, and 
I am afraid that in all except your first suggestion the 
result would be a mass of information which could not 
really be relied upon, for the reasons I have given. Very 
great public expense and a very long delay in the pre- 
paration of our report would result because we should 
have probably to wait years for anything like a reliable 
survey to be carried o-ut. iWe should then have to consider 
in the course of our deliberations exactly what was the 
bearing of the result of that survey and how far il 
affected our views. We have received other suggestions 
of this kind. I do feel that the difficulty is very great and 
I believe, because this matter has been discussed in the 
Commission, that as far as anything except factual surveys 
is concerned, we have considerable doubts as to whetlicr 
it would be practicable. I am very glad Lord Keith 
mentioned die matter. I think you will appreciate tlie 
difficulties that arise. — In reply may I say I hope tliat, 
before any final decision is taken, tiie Commission will 
look at the research instituted by the Royal Commission 
on Population. In particular, they conducted a research, 
an admirable research, which resulted in one of the 
suibsidiary books published by that Royal Commission, 
Family Limitation and its influence on human fertility 
during the past fifty years, and in dealing with that 
they were dealing with perhaps the most intimate and 
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difficult of all the aspects of this subject. They went 
with great detail and with great sucqsss into attitudes to 
family planning, methods, degree of success and many 
other extremely difficult matters, and I think anybody 
who spends half an hour looking at that will be astonished 
at what it was possible to do in the way of research even 
on admittedly most difficult subjects. 

1085. I appreciate that and I am not unfamiliar with 
the work that was done, but I only wish to mention that 
the .Commission at the moment — 1 think I am speaking 
for the other Commissioners — does seie the difficulties. 

I do not say they will not be overcome, but I wish to 
make it plain that the difficulties are very much there. 
Might I also add something which might be helpful 
to you and to others who have submitted memoranda. 
Owing perhaps to the name of this Commission, the 
Royal Commission on Marriage and Divorce, I think there 
is a general impression that the scope of our terms of 
reference is much wider than it is. At the beginning, 
we set down what were the five questions which came 
within our terms of reference. These five questions are 
merely a paraphrase of the terras themselves, and I think 
it might be helpful if I read them now because, amongst 
other things, they explain why — to our regret, perhaps — 
we cannot go into much of what your second memoran- 
dum deals with — namely, training for marriage. The five 
questions v^ich arise under our terms of reference are in 
the view of the Commission : First, should any changes be 
made (a) in the law of England, (b) in the law of Scotland, 
concerning divorce and other matrimonial causes? If so, 
what should these changes be? Secondly, should any 
changes be made in the powers of courts of inferior 
jurisdiction in matters affecting relations between husband 
and wife (a) in England, (b) in Scotland? If so, what 
should thesie changes be? Thirdly, should any changes 
be made in the law relating to the property rights of 
husband and wife (a) in England, (b) in Scotland, whether 
during marriage or after its termination except by death? 
If so, what should these changes be? Fourthly, should 
any changes be made in the adntinistration of the law 
relating to any of the above subjects? If so, what should 
these changes be? Fifthly, should any changes be made 
in the law prohibiting marriage with certain relations by 
kindred or affinity? If so, what should these changes be? 

And finally, we are enjoined, when dealing with aid 
these questions except No. 5, to have in mind the need 
to promote and maintain healthy and happy married life 
and to safeguard the interests and well-being of children. 

You see, therefore, that the five questions are all 
questions which relate to proposed changes in the law, 
or its administration, on certain limited subjects. It is 
true Chat in considering these questions we are to bear 
in mind the need to promote and maintain healthy and 
happy married life and to safeguard the interests and 
well-being of children, but we are not .given a roving 
commission to recommend any legislation which in our 
view would generally promote those excellent objects. I 
think you probably appreciate that? — My Lord, our plea 
for a very wide interpretation of the terms of .reference is 
not based upon the criteria to be adopted by the Com- 
mission in approaching its task, but upon the phrase in the 
terms of reference “ j^d to consider whether any changes 
should be 'made in the law or its administration”. I 
suppose that by a strict interpretation of the ejusdem 
generis rule that mi^t be regarded as the law as herein- 
before defined, but we hope that will not be the case. We 
do submit that the public reaction which there has been — 
that this needs a very wide interpretation, and .that it 
would be inadequate to consider only divorce without 
considering also those factors which militate against the 
desire for divorce — is one which should be taken into 
account. 

1086. I am sure the Commission would like to take as 
wide a view of its terms of reference as the words will 
bear, but the words which you have quoted “And to 
consider whether any changes should be made in the 
law or its administration” if read widely would allow 
us to make suggestions as to company law, criminal law, 
every other kind of law, and the only possible interpre- 
tation, it seems to me, is that they are referring to the 
law which has already been mentioned, namely, the law 
of England and the law of Scotland concerning divorce 
and offier matrimomal causes. If we could give the phrase 
its wider interpretation I can see ffiat it might possibly in 



the eyes of many be a beneficial thing, but I am afraid 
the Commission at the moment thinks that the terms 
of reference are not ambiguous and only bear one possible 
interpretation, because the alternative is quite farcical; 
it cannot possibly refer to the law generally. — ^We do 
appreciate that, my Lord, entirely, but I think tliat in as 
much as the phrase “ And ito consider whether any changes 
should be made in the law or its administration ” follows 
directly after the words “ matters alTecting relations be- 
twieen ihusband and wife ”, tliat has given a public 
impression that the Commission has wider terms of 
reference. 

1087. I was afraid that was so and I did not wish 
hopes to be raised which might be daslied to the ground. 
The terms of reference are, as you will appreciate, 
extremely wide, as they stand, and we have a vast 
mass of material which is within our terms of reference 
and which we will carefully consider. We also have 
a great deal of material which no doubt bears upon 
it and will be considered as bearing upon it, but is 
not matters upon which it falls to us to make recom- 
mendations. It may well be that some other Commission 
will be given the task of studying -the question of epiy 
instruction for married life and other matters which might 
•make for healthier and happier married life, but at the 
mo-ment we do not think that that comes within our 
terms of reference from the point of view of making 
recommendations. Certai,nly these are matters to be con- 
sidered and anxiously considered in our disliberations. — 
My Lord, we are very grateful for the indication you have 
given us that the Commission will go as widely as it 
feels k can. . . . 

(Chairman): I am speaking without having consulted 
every member of the Commission. I am saying what, 
‘I think, fairly represents the present attitude of the 
Commission, but for the moment I will only take r«i>on- 
sibility for it as an opinion of my own. Now I will ask 
the other members of the Commission to put their 
questions. 

1088. (Mr. Brown): In paragraph 22 in your first 
memorandum you indicate that .local authorities may 
contribute towards the expenses of local marriage guidance 
centres. First of all, could you give me the figures of 
the number of local authorities who do make these con- 
tributions?— Li 1951, nineteen Marriage Guidance Councils 
received grants from their local authorities totalling 
£4,931 10s. 

1089. Thank you. I see there is a proviso that the 
consent of the Ministry of Housing and Local Government 
must be obtained beforehand? — Yes. 

1090. Can you tell me any obvious reason why that 
consent is necessary? — ■! think the intention was, very 
properly, to maintain certain standards. What happens 
in practice, to take a concrete illustration, is that, if the 
Birmingham City Council wishes to make a grant to the 
Birmingham Marriage Guidance Council, the town clerk 
writes to the Ministry of Housing and Local Government 
and says : “ Is this all right? ” The Ministry of Housing 
and Local Government write to the Home Office and 
say ; “ Is this all right? ” and the Home Office write to 
us and say ; “ Please give us details about the Birmingham 
Marriage Guidance Council, the number of cases they 
handle, the number of marriage counsellors who are 
properly selected and trained, and whefliCT this is a proper 
case for a grant In such a case we are of course able 
to give the ■reass'Urance and details requested, and it goes 
back through the pipeline. 

1091. In connection with statistics, do you consider that 
your organisation has any particular advantages in collect- 
ing statistics?— It depends what the statistics are. 

1092. The statistics mentioned in paragraph 37. — No, I 
do not think so. In a sense — believing as we do, and very 
strongly, in the value of preparation for marriage, and 
so forth— we are interested parties. I think it would 
probably be necessary to have the resources of some 
official body, either that which has been mentioned, or the 
Medical Research Council, some university department, 
or one of the Royal Colleges, in order to undertake that. 

1093. (Lady Bragg): Mr. Brayshaw, I just want one 
matter cleared up, in paragraph 17. I am quite a layman 
in 'this matter, but I have different information from what 
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you have given when you say that the Law Society em- 
ploys some part-time secretaries in different parts ot the 
country, who are paid a sum in respect of each wse 
that is certified for legal aid, and then you say: ims 

appears to us unlikely to give the public the impression 
that everything possible is being done to promote con- 
ciliation ”. I thought that they were paid for the appli- 
cation, and that the payment did not depend on whether 
the application was successful and the certificate granted. 
It makes rather a difference. — All I can say, Lady 
is that, happening to be a member of the Lord Chan- 
cellor’s Advisory Committee on Legal Aid, I did raise 
that point with the Lord Chancellor’s Department and I 
was assured that the position is as stated, although the 
letter which gave me the information concluded by saymg 
that they could not believe that I would put upon it the 
interpretation that I had suggested. 



1094. When you say, in proposition II at the head of 
paragraph 20, that conciliation services should be ex- 
tended, I wonder if you would agree that, especially in 
country districts, marriage guidance is not so well known 
as it might be. How, while maintaining its character and 
reputation for discretion — and obviously you cannot ad- 
vertise— could it be made better known? Perhaps 1 could 
couple that with another point : in another memorandum 
we have seen the statement that the higher-income groups 
go to the marriage guidance councils, the lower go to 
the probation officer. I think you have subscription 
lists and an annual report which possibly go to the higher- 
income group people— I am sure the subscriptions are 
certainly paid by them. I should like to know how you 
would make it more widely known to all the community? 

With regard to the extension lof our owrj services, 

we feel very strongly indeed that certain standards of 
work must be maintained, and in order to provide the 
best conciliation services they will probably always be 
limited to certain of the bigger towns where marmge 
counsellors can have the backing of consultants in differ- 
ent professions, notably .the medical, clerical and legal 
professions, and social workers. Only there do you get 
the facilities, and in as much as work will always be limited 
to the bigger centres there will be need for a good deal 
of travelling to those centres from outlying districts, and 
probably need for finance to make that possible. We 
can see no other way. With regard to the people who 
come to see marriage counsellors in marriage difficulties, 
what you have suggested is broadly .true, though we are 
proud of .the fact that our services do help .those in all 
walks of life, from the most unlettered to those whose 
names you would certainly recognise in your newspaper, 
But, in order to avoid the impression of .being intru- 
sive, we wait for people to come .to us, and that does 
mean that it is those with a certain amount of initiative 
who come, apart from some who are referred from other 
organisations. It is weighted in favour of those with 
initiative, which in practice we agree means that it is 
weighted in favour of the more educated, although I am 
glad to say we get many from all walks of life. 



1095. With regard to the magistrates’ court in the 
country, you would not like to share the official recogni- 
tion with the probation officers for reconciliation work, 
I take it?— I think that is really governed by what we 
were saying earlier about our very great anxiety to help 
in marriage problems at a very early stage. The posi- 
tion at the moment is that we have only about 300 
marriage counsellors selected and trained, a very small 
skilled force which must be deployed to the best advan- 
tage, and we should feel .that if there were any other 
means of persuading people to seek help in marriage 
difficulties at a much earlier stage it would be much more 
helpful than being attached even to the magistrates’ court, 
where things are perhaps more hopeful than in the High 
Court. 



1096. I have been turning over various cases in my 
personal experience, Sometimes one thinks that .the 
Marriage Guidance Council would be just the right body, 
perhaps in a particular case it would for some reason 
be better than the probation officer, but if you suggest 
to the couple that they should make an appointment they 
go away. If you could get the marriage guidance coun- 
sellor to come in then and there, I have reason to think 
that quite a lot of times there would be a chance of recon- 
ciliation. Would the marriage guidance counsellor be 



prepared to come to the court, into some private room, 
and try to m.ake a start arranging things at the eleventh 
hour when there is still in some cases a chance of recon- 
ciliation?— Yes. It is the case that mi^ny magistrates’ 
courts do encourage people to come to Marriage Quid- 
ance Councils, and they do come as it were under their 
own steam. The difficulty of attendance at the court lies 
in the fact that we are dependent upon voluntary workers 
giving us their time, giving us three afternoons a week, two 
evenings a week or whatever it may be, and in practice 
it would be very difficult to arrange such attendances, 
except of course in advance. 

1097 Is your work really prejudiced for lack of funds? 
—Very much so. We have lost staff at our headquarters 
because we cannot afford to pay them ; we did not pay 
our way last year, and our Government grant has been cut ■ 
from £5,000 to £2,500 in this year. This was in any case, 
we think, not only pathetically inadequate but concerned 
only with the remedial, the conciliation side of our work, 
whereas, as I have said before, we attach even more 
importance to the educational and the preventive side 
which we think it is even more in the public interest to 
foster. 

1098. (Mr. Beloe) : On the financial side, I suppose we 
must, not talk too much about the educational work, so 
could we talk about the remedial side. I gather that there 
are about 70 local Marriage Guidance Councils at the 
moment?— I think it is more like 85, something over 80, 

1099. In how many towns in England and Wales would 
you think it worth while setting up these councils, if you 
had the money?— We have always tried to avoid initiating 
them from headquarters, because we have felt it to be so 
important that they should truly be the outcome of a local 
interest and a situation where local people, doctors, clergy, 
magistrates and so on, were prepared to work together, aad 
so far we have confined ourselves to helping them when 
they showed the initiative, rather than seeing a blank space 
on the map and trying to initiate something there. I think 
the short answer to your question is that we should never 
anticipate that they would grow in number very much 
beyond the 100 or so big towns. I am speaking at random, 
it might become 120. In short, I think the general pattern 
ought to be, as indeed the Harris Report suggested, a 
limited number of good centres maintaining high standards, 
which we feel so important. 

1100. Is it true to say that at the moment the major 
part of that expenditure is borne by voluntary contribu- 
tions? — Yes, very much so, almost all of it — all, indeed, 
except for the Government grants and, in the case of the 
local Marriage Guidance Councils, these grants are given 
on this rather grudging basis. The local authority can 
make a grant, but it receives no reimbursement from the 
central Government, although the Harris Report recom- 
mended a fifty per cent, reimbursement, and not only is it 
discouraged by having no reimbursement but it must still 
seek the prior permission of Whitehall. There could hardly 
be a more grudging way of telling a local authority that it 
can if it really wants give its own money to something in 
its own district which it wants to support, and we think 
that very much more encouragement than that would be 
appropriate. 

1101. I think you said something like 18 out of the 80 
are helped by their local authority? — Nineteen out ot 
about 85. 

1102. And you would like to see it made a grant-earmng 
service of the local authority? — ^We would like it to be a 
combination — or, let me put it this way, we would like 
it to remain essentially a voluntary service meriting grants 
from the local authority. 

1103. Which themselves attract grants from the Govern- 
ment? — As recommended by the Harris Report. 

1104. Yes. The educational side of your work is not 
aided by local authorities, but by local education autho- 
rities? — That is so. My colleagues both know more about 
that side of the work than I do. 

1105. I think it is probably inappropriate to go any 
further, but not a great many local education authorities 
as yet are helping? — (Mr. Ingleby) : A total of some 
fifteen. Sir, both last year and this year. 

1106. Out of roughly 150 in England and Wales? — Yes, 
that is correct. 
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1107. Has the Ministry of Education given any guidance 
to local education authorities? — They have given no par- 
ticular guidance on this subject, except that we find when 
we approach the local education authority we invariably 
get the support of H.M. Inspector. 

1108. There arc two things in the second memorandum 
about which I would like to ask questions. You will 
recognise that there is mucli in this report of the greatest 
interest which seems not to be within our terms of refer- 
ence. In paragraph 55, 1 was not quite clear whether you 
wanted the special fertility clinics, as you call them, to 
be run by voluntary societies, or by the National Health 
Service, or by the local authority service? — {Mr. Bray- 
shaw): We have not wished to be very specific on that, 
we have simply confined ourselves to the suggestion that 
the Family Planning Association, which has done a great 
deal of work in that field, most certainly ought to be 
consulted and great weight given to its view in determining 
that, Our anxiety is more that an adequate service should 
be provided than to go into the details of how it should be 
provided. 

1109. My reason for asking was that I gather you think 
that sub-fertility is possibly a contributing cause to the 
breakdown of the marriage? — That is one of many things 
where we have that impression, without having statistical 
proof. 

1110. Is there anywhere that could be obtained? — Not 
that I know of. The Royal Commission on Population 
did of course investigate sub-fertility in considerable detail, 
and came to the conclusion that, roughly speaking, one 
married couple in twelve was involuntarily sub-fertile. 
They recommended it as a matter to which very serious 
attention should be given, and much more attention has 
since been given to it. 

INI. In paragraph 64, on the question of changing 
suniames at a food office, I .suppose it could be held 
that it was a limitation of personal liberty to prevent a 
person changing his name? — I suppose that view could 
be taken, yes, but we are looking at it, as I know this 
Commission is, with an eye primarily to respect for and 
the success of happy marriage, and the interests of the 
children, and it is on those grounds that we are opposed 
to this present abuse, as we think, of procedure. 

1112. You think that the disadvantage of it is so great 
that it should be stopped?— Yes, or at least looked into. 
We have not gone into great detail there. We are par- 
ticularly concerned abo-iit the extreme case we cite where 
a married woman can apparently not only claim that she 
has changed her own name, but claim that she has changed 
the name of her children during the validity of her 
marriage, without the consent of her husband, to tlie 
name of some other man with whom she may be living, 
That may be in the temporary interests of the children, 
but it strikes very hard at the whole concept of shared 
responsibility within marriage, and we think the whole 
subject ought to be looked at on its merits to see what 
solution can be found, but I am afraid we have not gone 
into it in great detail. 

1113. Have you got details of this particular case to 
which you refer, which could perhaps be supplied in con- 
fidence to the Commission? — I am not sure of that. It 
was mentioned by one of our workers in a provincial 
town. I could enquire, but 1 am not certain. 

1114. {Mr. Young): I am interested in proposition XH 
in your second memorandum, on the amendment of the 
registration procedure for marriage to prevent bigam)^ 
In Scotland we have a system whereby any decree which 
dissolves a marriage which had been celebrated m Scot- 
land is recorded on the marriage certificate. Have you 
considered how to deal with the marriage of a person 
who was not born in this country?— No, we have not 
considered in detail the .marginal cases. We have been 
concerned with the broad principle, and with the great 
bulk of people in this country. 

1115. You appreciate, of course, that there are now 
many marriages in this country of people who were not 

* born in the country?— Yes. 

( 1116. Your proposal would not of course deal 

people who wished to get married in this country but 
who were not born here?— It is quite true it would not 

^ unless some special scheme were worked out requiring 
16368 



a person not born here to produce if possible a birth 
certificate from his country of origin, but I think the 
vast majority of cases of bigamy which come before the 
courts are of ordinary people .born and married here, 
where a more rational law would never have allowed the 
offence to have been committed at all. On that subject 
1 have had some correspondence from a Manchester 
solicitor, Mr. Mottershead, who tells me he has been in 
correspondence with the Commission. Apparently he had 
a similar idea, which was printed in the newspapers nearly 
ten years ago, and he has had some correspondence with 
one or two Home Secretaries since. 

1 1 17. (Lady Portal) : In paragraph 20 you say that con- 
ciliation services should be voluntary. I am not quite 
clear whether any charge is made on the consulting 
couples. I have been told more than once that a charge 
is made, and also that a charge is made to correspondents, 
and I have not actually heard that point rnentioncd in 
the various discussions on finance. 1 should like it cleared 
up.— Local Marriage Guidance Councils are autonomous 
in matters of detail. With the exception of two or three 
of them which to my knowledge make some initial regis- 
tration charge, which never exceeds 5s., all the others, 

I think, invite contributions in a box, but have no fixed 
sum. I am not aware of any case in which^ a charge 
is made for correspondence. Where a charge is made it 
is only an initial charge not exceeding 5s. 

U18. (Mr. Flecker): Would you look at paragraph 27 
for a moment, where you talk about the custody of 
children. We have had very much .the same sort of 
evidence from other bodies, but I wondered whether you 
would like for the benefit of non-legal members of the 
Commission such as myself to expand a little what you 
would like done. You talk about what affidavits cannot 
do and so on. Is that a subject about which you would 
care to advise us a little further?— I must confess that 
we have not discussed it in great detail. We simply feel 
that this matter is in fact given a viva voce hearing in 
the magistrates’ court but not in the High Court, and that 
what is done in a lower court could be done in a higher 
court, and should be. 

1119. One of the great troubles, one gathers, is the 
enormous volume of work for the courts to get through. 
If the sole result of adopting various suggestions were 
merely to make the work of the courts impos-sible, that 
would not have been a very good task for the Com- 
mission to have performed, would you not think? There 
would possibly be less work, and better results would 
be obtained, if more money were spent in trying to prevent 
people getting to that point. 

1 120. (Sir Frederick Burrows) : In Appendix B“ to your 
first memorandum, you say: "Legal Aid_ and Advice 
Act 1949 In the absence of the legal advice provisions 
(not yrt introduced) litigation is, encouraged Bcoause 
aid is available under certain sections of that Act, why do 
you think thait the Act itself encourages litigation? Have 
you any proof that it does so?~We take the view that 
the Act as passed by Parliament would enable the citiwn 
for the sum of 2s. 6d. to get legal advice from a solicitor. 
He would go to a solicitor and presumably he would say 
“ Have I got grounds for divorce in these circumstances? 
and that would give the solicitor at leas-t the opportunity 
of discussing whether it was wise to exercise a legal right, 
as in private practice a solicitor will normally discuss 
with his client whether it is wise to exercise to the tull a 
legal right that he may have. As things now stand. Mr. 
ai^ Mrs. Blank have a row, and Mrs. Blank goes along, 
peihaps through her Citizens’ Advice Bureau, to the Legal 
Aid Scheme. At that point the secretary is concerned only 
with one subject, whether she has .grounds for divorce. 
The question of whether it is wise to exercise her right 
is not raised, and so far as I can see cannot properly be 
raised To make it easy for the citizen to litigate without 
providing any form of discussion as to whether it as wise 
to litigate seems to us unfortunate, 

1121 So what you are really saying is that conciliation 
machinery should have been set up first, prior to legal aid 
being made available for divorce proceedings, is that it? 

I do not think we mind about the chronological order 

in which they ar e set up. 

« Aonendix B is not reproduced; the matter referr^ to is 
dealt with in paragraph 17 in the Council's first memorandum. 

D3 
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1122. But you do definitely state here that the Legal Aid 
Scheme should not have been set up, because you go on 
to say: “Free or cheap legal aid for divorce can only 
be justified if .there is conciliation machinery available to 
people long before they go to solicitors or courts _ It 
must show a very great distrust of the legal profession 
if you say that legal aid should not be made available for 
divorce unless or until conciliation be made available? 
What you are quoting from, Sir, is the summary which, 
as you wUI remember, was sent round to other organisa- 
tions in order that they might express their views on it, 
and the point which is there summarised is dealt with 
more fully in paragraph 17 in the first memorandum. 

1123. But you put it so concisely in the Appendix that 
I thought it was the best paper to quote from?-y-That is 
our view and we stand by it. We think that it is not in 
the public interest that subsidies for divorce should be 
available when in fact provision for conciliation is quite 
inadequate. We are glad that there is a Legal Aid Scheme ; 
we are glad that peo'ple are not deprived of their legal 
rights by reason of economic considerations, but we think 
•the 'two 'things ’go hand in hand, and that to make litiga- 
tion easy without at .the same time providing a concilia- 
tion service is, as we say elsewhere in 'this memorandum, 
like providing a funeral service for dead marriages rather 
than a service to prevent .them dying. 

(The witnes. 



1124. I am interested in your view because I happened 
to be on that particular Committee^ on Legal Aid, but we 
did not have that in mind. Then, in paragraph 6 of that 
Appendix, you say: “The Marriage Guidance Training 
Board, set up by the Homo Secretary, sets standards for 
selection and training of marriage counsellors”. Just 
before .that you say: “Conciliation services should 
be ... . available before people think of going to a ; 
lawyer at all You do not seem to have .much opinion 

of lawyers, do you? You prefer to have the layman 
dealing with it, rather than 'the lawyers, is that it?— I am 
•glad you have raised that question and .given us the oppor- 
tunity of ^ssipatjng an impression that we have evidently 
conveyed, It is not at all like that. This is in no sense 
a criticism of the legal profession, but we are quite sure 
that in marital difficulties the very thought of recourse 
.to the court ought to be kept out as long as possible. 

If people play around with the thought of going to the 
court they are more likely to get there. With no dis- 
respect to the legal profession, we are quite certain^and 
indeed .the Denning Committee said so in the strongest 
.possible terms— rthat there should be no reference to courls 
in conciliation procedure. 

1 125. Thank you. I can only assure you .that I wanted I 
to remove .the impression 'that might be in. the minds of 
my legal colleagues. I am not a lawyer. — ^We are very 
grateful, thank you, Sir. 

withdrew.) 
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INTRODUCTORY 

My own position is that of a believing member of the 
Church of En^and, As such I accept as true certain 
propositions as to the nature of marriage which are not 
accepted by non-Christians, and soms of which are not 
accepted by Protestants outside (the Church of England. 

I am also a member of the English Bar, and until I retired 
in April, 1950, I was practising at the Chancery Bar. My 
interest in marriage, from the theological and canonical 
aspects, is of long standing, and in 1944 I published a 
book entitled What is Christian Marriage7 : in 1946 
a pamphlet Marriage, Divorce and the Church, and in 
1951 a .pamphlet on Legal Aspects of Marriage. 

I fully realise that the State’s duty is to legislate for 
all the !&ng’s subjects, whatever religious views they hold, 
and I have tried do keep this in view in writing this 
memorandum. The propositions hereinafter submitted 
as, embodying the principles of State action, as well as 
the specific suggestions, are such as, I think, do not depend 
for their validity on the truths of the Christian faith. 

PART ONE 

PRINCIPLES WHICH SHOULD BE THE BASIS 
OF THE LAW 

1. The function of all man-made law is, shortly stated, 
to promote as much as possible the fuU development of 
men and women, in the spiritual, moral and intellectual 
as well as in the physical or maiterial sphere, which it 
does by encouraging thosis actions of man which conduce 
to such development and by discouraging (in some cases 
by forcible restraint or by punishment) those actions which 
jeopardise such development. 

2. Marriage — which I define as “ the entire union for 
life of one man with one woman to the exclusion of all 
others on either side” — is an institution existing in the 
natural order. It is not created by man-made law, but, 
in accordance with natural law, by the free and mutually 
expressed consent of a man and woman to become hus- 
band and wife. The State has jurisdiction to insist that 
marriage be contracted with public formalities, but it is 
not the performance of these formalities, not the clergy- 



man or registrar present, who make the marriage. It is 
made by the man and woman concerned, and by no one 
else. 

3. Marriage, being a natural relationship, is “good”* 
for man: both for the fulfilment of the personalities of 
the husband and wife, and for the children, by providing 
them with the security of a home during their early 
years. 

Although ontologically every marriage is an “ entire 
union for life ” from the start, in order that a marriage 
may grow and develop into a healthy specimen of what 
it is, not only are permanence and monogamy essential, 
but a climate of public opinion supporting permanence 
and monogamy and condemning divorce and bigamy.' 1 
A marriage needs as much care and nourishment in its | 
growth to what it is ontologically as does a human child. I 
Further, because man is a member of a State, and the f. 
State is concerned with the welfare of the families com- I 
posing it, an offence against marriage, whether that of the 
offender or of others, is as much an offence against the 
State as against the parties affected. 

4. It follerws from the above that, in giving remedies to 
one spouse against .the other, no remedy which falls short 
of dissolving the marriage should be more difficult. to 
obtain or be less advantageous financially to the spouse 
obtaining it than a remedy which does dissolve the 
marriage. Any differentiation between the two remedies 
should be in favour of that which does not dissolve the 
marriage: otherwise the State is discouraging permanence 
and monogamy. 

5. Any provisions of the law for suspending the mulu“* 
rights and duties of marriage, or for terminating it, should 
be exclusively .by way of remedy for serious (matrimonial 
offence, at the sole option of the spouse against whom the 
offence has been committed. In deciding in what cases 
the remedy of dissolution should be granted, it must be 
borne in mind that, as a matter of historical fact, the 
extension of the grounds of divorce has always been 
followed by an increase in the number of marriages 
dissolved. 



> See Genesis 2, 18. 

^ I use the word “ bigamy ” not in its legal criminal sense, but 
as a conveniently brief description of a fact. 
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ARGUMENTS IN SUPPORT OF PRINCIPLES 

6. I do not think any argument is needed in support 
of what I have stated as the function of all man-made law. 
I would like to emphasize, however, what I think 
important, that the law is both expressive and formative 
of public opinion : this I refer to later. 

7. My definition of marriage will not, I think, be 
questioned. That marriage is the creation of the natural 
law, not of man-made law, is constantly either forgotten 
or denied. It is treated as being the creature of positive 
law, and wholly capable of dissolution by positive law. 



(the State) provides for divorce, the arrangements by which 
it does so will hold a precarious balance between, on the 
one hand, measures designed to relieve husbands and wives 
who cannot be reconciled, and, on the other, the effect 
which such measures must have on the institution of mar- 
riage in the public esteem. It is clear on which side, at 
present, the danger Jies.”^ 

12. In view of the enormous increase in the number of 
divorces which followed the passing of the 1937 Act, as 
well as of the development of public opinion, the quota- 
tions given in the Appendix make melancholy reading, 
and provide a salutary warning.'* 



8. I am not sure whether, historically, the growth of 
what I call the positivist view of the law — ^i.e. that man- 
made law makes and creates marriage — is not due, in 
some degree at least, to the existence of compulsory 
ceremonies, the absence of which invalidates marriage. In 
Western Christendom the necessity for these was first in- 
troduced by the Council of Trent, in the middle of the 
sixiteenth century, and the decrees were not passed with- 
out considerable searchings of heart as to whether the 
Church was competent to impose formalities as an essen- 
• tial to the validity of marriage, in other words to add to 
the essentials imposed by natural law. In England the 
necKsity for formalities was first introduced in 1754, by 
26 Geo. 2, c. 33, entitled An Act for the better prevent- 
in^ of clandestine marriages, commonly known as Lord 
Hardwicke’s Act. It is not without interest that only 
eighteen years later Parliament passed the Roy^ Marriages 
Act, 1772, 12 Geo. 3, c. 11. 



13. From the State’s standpoint and from that of the 
children — ^indeed, though they do not always realise it, 
from that of the parties themselves — every dissolved mar- 
riage is a blow at the body politic. The State should strive, 
both by its positive law and by its administration, to create 
a body of public opinion which looks on every divorce 
as a misfortune and as the result of sin— often on both 
sides — but still of, sin. 



9. This is a very extreme example of the positivist 
doctrine. The text of the Act, which is quite short, is 
given in full in Phillimore, Ecclesiastical Law, 2nd Ed., 
Vol. I, page 579. I have included in the Appendix hereto 
extracts from two protests by dissentient peers, entered 
in the Journals of the House of Lords." These are, 
I think, of great interest as excellent statements of the limits 
of human legislation, I have also, in the Appendix, trans- 
scribed certain .passages from Phillimore. op. cit., in 
support of the view I submit. 

10. The positivist doctrine appears, too, to be the basis of 
the recommendations of the Majority Report of the Royal 
Commission of 1912. I quote one passage: — 

“ Is it better, while recognizing the normal permanency 
of the marriage bond, to recognize also the deficiencies 
of human nature and their consequences, and, in the 
interests of morality and the State and of the parties 
and their children, to permit of the dissolution of the 
legal tie where the objects of its formation are frus- 
trated? Or is it better to declare the marriage tie legally 
indissoluble in every case? 

The expression “legal tie” suggests that the authors thought 
that marriage is created by the law. The debates in Par- 
liament on the 1937 Act also show how strongly the 
positivist view is held. 

11. The importance of stable family life to the nation, 
to the husband and wife themselves, and to the children, 
is unquestioned by anyone. The difficult, and the contro- 
versial question is, what kind of legal provisions affecting 
the various phases of married life — including those for its 
suspension or termination — most conduces to stability. The 
function of the law can be likened to that of a scaffolding 
which can secure a house from falling, but which is not 
itself the house, nor makes the house.' It is, I think, 
axiomatic that external sanctions and safeguards whether 
those of the State or of the Church, if they are to be 
effective, must be matched by the free choice and consent 
of the person. But the operation of law is always two- 
ways : it is both expressive and formative of public 
opinion. Whilst the extended facilitations of divorce — by 
the 1937 Act — may be seen as the expression of a wide- 
spread loss of belief in permanence and monogamy as 
essentials of marriage, yet it is equally true that this facili- 
tation makes the achievement of stable marriage more diffi- 
cult, by promoting a climate of opinion unfavourable to 
stability and permanence. As Dr. Russell writes : “ If it 



14, There are, as 1 see it, three possible principles on 
which the State can legislate regarding divorce: the first 
is to give the right to obtain a divorce to one spouse for 
some misbehaviour by the other which goes to the root 
of marriage. In this case the injured spouse alone decides 
whether or not to get a divorce. The second is to give the 
right to end the marriage to the spouses jointly, i.e. to 
have divorce by mutual consent, subject to certain pre- 
scribed formalities of registration and possibly of condi- 
tions regarding the children and financial arrangements. 
The third is to give to each spouse the right to divorce 
on proving cohabitation has in fact ceased {for a fixed 
minimum period) and is unlikely to be resumed, quite 
independently of the question which spouse was to blame 
for such cessation." Tihe second principle, divorce by con- 
sent, could be combined with either the first or the third. 



15. The first principle is that which was the theory of 
the law from 1857, when divorce was introduced, until 
1937. The Act of 1937 infringed that principle, not be- 
cause it enlarged the class of misbehaviour deemed to go 
to the root of marriage, but because, by introducinginsanity 
as a ground, it for the first time enabled a spouse to be 
divorced on account of his misfortune without any fault 
of his. It stUl left the decision whether to seek divorce 
exclusively with the injured spouse. The 1937 Act was 
largely based on the recommendations of the Majority 
Report of the Royal Commission, published in 1912, except 
•that habitual drunkenness and imprisonment under a 
commuted life sentence — recommended by the (Majority 
Report — were not included as grounds of divo^rce. 

16. The second principle, divorce by consent, has never 
been adoptetd into the law of England, nor, I think, of 
Sc(jtland. However, the principle accepted by .the Majority 
Report as the basis of its recommendations equally well 
supports divorce by consent. The passage which I quoted 
in .paragraph 10 supra, is at the beginning of the section 
of the Report dealing with dissolution, the rest of which 
is concerned with showing why the question first asked 
shouM be answered in the affirmative. Clearly no one is 
better able to decide when the objects for which a marriage 
was formed have been frustrated than the parties them- 
selves, and if a husband and wife come to the State’s 
representative stating that after mature reflection and 
several years’ trial they have come to the conclusion that 
their differing temperaments and ways of life frusteate 
the objects for which their marriage was formed, it is 
difficult to see why, on the basis of the Report, a divorce 
should be refused or forbidden. 



17. It must, however, be remembered that, in practice, 
though not by law, divorce by consent exists, and is con- 
stantly obtained.*® 

18. The third principle, embodied in Mrs. White's Bill is, 
I submit, thorougMy pernicious. Ex hypothesi it is to enable 
a spouse who has committed a matrimonial offence and who 



’ Appendix, No. 1. 

■* * Appendix, No. 2. 

* Report of Royal Commission on Divorce & Matrimonial 
Causes, 1912, Cmd. 6478, page 94, para. 237. 

® See Dr. G. L. Russell, Men and Women, 1948, S.C.M, Press, 
p. 41. 
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’ G. L. Russell, op. cit. p. 58. 

* Appendix No. 3. 

» This is the principle of Mrs. White’s Bill, which was read a 
second time in the House of Commons on 9th March, 1951. 

10 It is quite wrong to think, as many people seem to think, that 
this statement reflects in any way on either the Judiciary or on the 
legal, profession. The discussions of man and wife in the privacy 
of their home are necessarily unknown by outsiders. 

D4 
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wants a divorce, to obtain one from tbe other spouse who 
does not want one and has conunitted no roatrimonial 
offence. My reasons for opposing it are as follows: 

(i) It would introduce into English jurisprudence, for 
the first time, the principle that a person can come before 
the court and plead his own wrongdoing as a ground 
for obtaining a remedy. 

(ii) It is contrary to natural justice to deprive a 
spouse, against whom no wrongdoing is alleged and 
against his will, of his status of spouse. 

Marriage would then truly have become, what the 
late Lord Russell of Kiilowen said it was fast becoming, 
a ‘'tenancy at will”.“ 

(iii) It would place on the court a duty, the fulfilment 
of which would be not only very difficult, but would 
involve actual blasphemy. 

Under Clause I <1) (b) of Mrs. White’s Bill the court’s 
duty would be to find as a fact, that “ there is no rea^n- 
able prospect that cohabitation will be resumed This 
means a finding that one or, possibly, two sinners will 
never repent: 'a judgment which no Pope or Council of 
the Church has ever allowed to be made, since it involves 
a blasphemous attempt to set limits to the operation of 
God tbe Holy Ghost. It seems lamentable that a Par- 
liament, both Houses of which open their daily proceed- 
ings with Christian prayer, should pass a Bill imposmg 
such a duty on a judge. 

19. Divorce by consent would not offend against 
natural justice in the way the third principle does, but the 
objection I see to it is that it reduces marriage from ari 
estate, the creation of natural law, to a purely contractual 
relationship, which, like all purely contractual relation- 
ships, can be terminated by mutual consent, 

20. Assuming, as for the purpose of this memorandum 
I do, that divorce is necessary, I submit that the strict 
application of tbe first principle can alone help to further 
a climate of opinion favourable to permanence. Divorce 
should be regarded as an unfortunate remedy given for 
really bad cases; at present public opinion regards it as 
the normal, and entirely blameless method of ending a 
partnership which has become irksome. Accordingly 
spouses, especially wives, who do not divorce their unfaith- 
ful partners, are subjected to frequent and often most 
unfair abuse.^- 

21. I feel sure— and I think the Royal Commission 
would find my view supported by psychologists and 
psychiatrists— that if only the public opinion regarding 
divorce which existed at the beginning of the century could 
be re-created, many marriages which now end in the 
Divorce Court, often on the most frivolous grounds, 
would develop into normal marriages. 

PART TWO 

PROPOSALS FOR ALTERATION OF THE LAW AND 

ARGUMENTS IN SUPPORT OF PROPOSALS 
Property rights 

22. Each spouse to be given an equitable interest in the 
property {including possibly the earnings) of the other 
spouse ; which interest should not affect third parties 
deling with either spouse until it has been quantified and 
vested in possession by an order of court. 

23. Jurisdiction to make an order quantifying and vesting 
in possession above equitable interest should be in the 
High Court and in inferior courts {in latter within strict 
limits) but should (see Questions 1126 and 1128) be con- 
ditional on the marriage having broken up, either by 
divorce or separation. 



" Fender v. Mildmay {1938) A.C. 17, at p. 34. 

T know of one such case, besides many others in which I have 
heard criticisms of such wives. In the case I know of, die wife, a 
churchwoman, hoped and prayed that her husband would repent 
and return, which after some years, he did. 

The following paragraph was in a wife’s petition for divorce 
on the ground of cruelty which came before the court a short time 
back: 

“That in or about April, 1943, the respondent developed an 
interest in a cult known as ‘ Yoga ’ and insisted on taking his meals 
on the floor standing on his head.” 

I think other particulars of pruelty were given: anyhow the 
petition succeeded. 



24. The proposals in paragraphs 22 and ^ are made 
very tentatively, and in the hope that the Royal Com- 
mission may think it right to obtain evidence of tbe 
working of foreign (e.g., French) systems of law. 

If marriage be, as I submit it is, an entire union for 
life ” (totius vitae consortium) it is certainly arguable that 
the exclusive ownership by each spouse is incompatible 
with marriage. If some alteration along the lines suggested 
could be worked out and adopted, I think that it would 
help to create a truer realisation of the real nature of 
marriage. 

25. On decree of judicial separation or divorce such 
order would normally be made. I believe that, at present, 
a wife seeking and getting judicial separation is given, 
generally, less than a wife seeking and getting a divorce. 
This should be reversed, so that, prinia facie, a wife seek- 
ing and getting separation gets more than one getting a 
divorce. 

Also the court should be given jurisdiction, on a decree 
of judicial separation, to order security, by way of settle- 
ment' of property, and to vary imarriage settlements. 

The general question I deal with later. As regards the 
last paragraph — the proposal to extend the court’s jurisdic- 
tion — this was recommended by the Denning Report,” 
as well as by the 1912 Royal Commission.’'’ 

26. Orders for periodical payments should be recover- 
able by attachment of salaries or wages, enforceable 
against the employer. 

I believe that by Scots law, salary and wages can be 
arrested. 1 would call attention to an article A Scandal 
and a Remedy in the Marriage Guidance Bulletin for 
February, 1951. 

27. The Married Women’s Property Act, 1882, Sections 
12 and 17, should be amended, or added to. so as to give 
jurisdiction to the court, in case of divorce or separation 
{judicial or otherwise), to make an equitable division of 
chattels belonging to the matrimoniai home, without 
having to decide to which spouse they . belonged. 

I think such an amendment would be of great practical 
value. When a husband and wife live normally together, 
it is very often extremely difficult) if not impossible, to 
say to which some particular piece of furniture, or the 
like, belongs: probably even they don’t know."' 

28. Income tax. If this be within the, terms of reference, 

I suggest amendment of the law so as to make it cease to 
be more profitable, financially, for a man and woman to 
live together unmarried than married. 

This subject has so often been ventilated, that I cannot 
usefully add anything more. However, I refer to the 
Church Times for 17th March, 1950, which contains an 
article of mine on the subject en.titled The Wages of Sin. 

Divorce and otlier matrinronial causes 

29. Judicial separation. For suggestions regarding 
financial provisions on such decree, see paragraphs 25 
and 26 supra. 

In the administration of the law no pressure should be 
brought on a spouse seeking this remedy to seek divorce 
instead. 

Give jurisdiction to the court, on application of 
respondent, to revoke decree on being satisfied that 
grounds on which it was granted have ceased to exist, and 
that respondent is now able and .willing .to live and co- 
habit with the petitioner. 

It would probably be necessary to fix a time limit after 
decree (say six or twelve months) within which no such 
application should be made. Also possibly it would be a 
good thing to give court jurisdiction to make a decree of 
judicial separation for a limited time only. 

30. Husband and wife are under a duty to live and 
cohabit together. This duty arises from the natural, not 
man-made, law, though man-made law properly recognises 
and sanctions H. 

The termination of this duty used to be regarded as 
beyond the competence of the parties themselves. It could 

Final Report of Committee on Procedure in Matrimonial 
Causes, p. 25. 

“ Report of Royal Commission, 1912, page 135, paras. 434 and 
435. 

Cf. per Lord Atkin, in Saifour v. Balfour (1912) 2K.B.571, at 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



129 



Paper No. 14. Memorandum submitted by Mr. Arthur Tarleton Macmillan, 
Barrister-at-Law 



be done only by a decree of judicial separation — then 
known as divortium a mensa et thoro}’’ It has, however, 
been the law for at least the last ninety years, that the 
parties to a marriage can, if so .minded, finally .terminate 
this duty, which is done by a separation agreemeHit.’" 
Thus ithe duty .to live and cohabit can now be terminated, 
either .by mutual agreement, or compulsorily against one 
party at the suit of the other on proof of certain matri- 
monial olfences. In neither case is the marriage termi- 
nated, and in both cases the separation is irrevocable, 
unless, of course, both agree and come together again. 

31. The remedy of judicial separation has often been 
severely criticised, chiefly on the ground that it irrevocably 
ends the right and duty of cohabitation, while not ending 
the marriage, thus leaving the parties in an unnatural state. 
It must, however, be remembered, that it does leave open 
the door to reconciliation. It not infrequently happens 
that a middle-aged husband .gets an infatuation for his 
young typist and goes off to live with her. If his wife 
divorce him and he marries the typist, all hope of recon- 
ciliation is ended : fie cannot return to his wife even though 
lie should, later, repent. If, however, the wife get a decree 
of judicial separation, the very fact that he cannot make 
the typist his legal wife may well bring him to his senses, 
after the .first flush of physical lust has ended. 

32. I think that the real objection to judicial separation 
is its irrevocability against the respondent. The grounds 
for divorce and judicial separation are now almost, if not 
quite the same, so where a petitioner seeks the latter, it is 
reasonable to suppose that it is done with the deliberate 
intention of leaving the door open to reconciliation and of 
remaking the married life if later the respondent should 
repent. Accordingly I suggest that some statutory provi- 
sion be made giving to a respondent, against whom a decree 
of judicial separation has been made, the right to apply 
later to the court to have the decree revoked upon satisfy- 
ing the court that, to put it colloquially, he .had turned 
over a new leaf and was now ready and willing to make a 
good husband {or wife) to the .petitioner. 1 realise that 
great care would be needed in drafting such a provision, 
but I feel sure that it could be done. 

33. As regards financial arrangements. When a wife 
seeks divorce, she is, so to speak, accepting her husband’s 
breach of matrimonial duties, and .putting him in the posi- 
tion to incur new legal liabilities and responsibilities — ^by 
re-marriage. She too, of course, gets into a similar posi- 
tion. It is, therefore, reasonaible that the financial pay- 
ments she gets from her husband should be less than when, 
by getting a 'decree of judicial separation, she maintains 
the marriage status and so prevents the creation of new 
liabilities. I believe that, at rpresent, the opposite .practice 
prevails. 

34. I mention “ pressure ” .because I once myself heard 
a wife petitioner, seeking separation, being severely cross- 
examined by the judge while in the witness box as to 
why she was seeking separation rather than divorce, and 
being most strongly urged by him to amend her petition 
and seek divorce. I suggest very strongly that this should 

. never be done. 

35. Separation ■agreements. I suggest altering the law, 
either by adopting what I understand is Scots law, by 
which such agreement is revocable -by either spouse, except 
by a spouse whose conduct causing the separation would 
have entitled the o.tlher to a decree of judicial separation : 
in which case I suggest giving to the spouse who may not 
revoke _ the same right to ask the court to revoke the 
separation agreement as I have above suggested giving to 
a .respondent to a decree of judicial separation: 

or by treating them as wholly illegal in accordance with 
Lord Stowell’s judgment in Mortimer v. Mortimer, 2 Hagg. 
Cons. Reps, 310, at page 318. 

I think that probably the adoption of the Scots law 
is more practical politics than the second alternative. In 
that case, I suggest .that the same right be given to a 
spouse who is barred from himself revoking to apply to 
the court for revocation as I suggest giving to the respon- 
dent to a decree of judicial separation. 

36. I suibmit that such an alteration of the law as to 
judicial separation and separation agreements would be 



” Mortimer v. Mortimer (1820) 2 Hagg. Cons. Reps. 310, See 
especially from judgment of Lord Stowell at p. 3J8. 

■• See-flhnl V. Hunt (1861) 4 D,F. & J. 221. 



most beneficial. It would largely restrict judicial separa- 
tion to people who honestly and genuinely wished to keep 
the door open to reconciliation, and discourage the type 
of wife who is alleged (with what truth I don’t know) to 
exist who gets judicial separation instead of divorce out 
of malice. Thus it -would to some extent remove the 
situation alleged to be needing Mrs. White’s Bill. 

37. Divorce. 1 suggest the following alterations: — 

(1) Wilful refusal to consummate marriage to cease to 
be a ground of nullity and become a ground of divorce. 

Also make persistent (say for a year or more) refusal, 
without good cause, to have or allow intercourse in 
a manner naturally apt to result in conception, ground 
of divorce. “ Good cause ” should be limited to medical 
reasons affecting the health of the wife. 

It (has often been pointed out that it is contrary to 
centuries old principle, and to logic, to make a factor 
which of necessity must arise after the marriage cere- 
mony, a ground for saying that that ceremony did not 
make the couple husband and wife. 

It may be said, and said truly, that in many, perhaps 
in most cases, refusal is evidence of a pre-existing 
abnormal condition: but then the ground should be the 
abnormal condition, not the refusal. Accordingly I 
suggest that wilful refusal .be made a ground of divorce, 
and cease to be a ground of nullity. 

The second ground suggested— persistent refusal to 
have intercourse in a manner naturally apt to result 
in conception, is, I suggest, important. Such refusal 
strikes deep at the primary purpose of marriage, and is 
a gross fraud on the other spouse. 

(ii) Amending Act to .provide that no divorce shall 
be granted, except on the grounds mentioned in (i) 
above, in case of marriages subsequently celebrated in 
■any church or chapel of the Church of England, or by 
licence of the Archbishop of Canterbury according to 
the rites and ceremonies of the Church of England. 

This proposal 1 regard as of primary importance. 
The (principle has lately been adopted in Portugal, 
where, as the result of a Concordat between the Holy 
See and the Government, there is no civil divorce for 
couples married in the Roman Catholic Church, 

I suggest that evidence might be sought as to how the 
law works in Portugal. Further, the .principle of a .man 
being governed, as far as marriage, by his personal law. 
the .law of his religious sect, has long been accepted in 
the East, e.g., in India. Such a provision would work 
no injustice to anyone, since it would not be retrospec- 
tive, and there are .plenty of ways of getting married 
other than in church. It is, I submit, not in the least 
unreasonable to allow people who believe that marriage 
is indissoluble, to contract a legally indissoluble marriage. 
The language of the Marriage Service in the Book of 
Common Prayer would then correspond more nearly 
with the situation, and I suggest that the existence of a 
small nucleus of couiples who had contracted, and were 
known to have contracted, legally indissoluble marriages, 
would promote a healthier public opinion. 

The reason why I have excepted divorces granted for 
refusal to consummate or refusal to have intercourse in 
a manner naturally apt to result in conception, is that 
the Church teaches that only consummated marriages are 
indissoluble, and further that contraceptive intercourse 
does not constitute consummation. 

(iii) Abolish insanity as a ground of divorce. 

This follows from what I have already written, para- 
graph 5 supra, about tihe 'principles on which divorce 
should be granted. 

38. Nullily. Abolish wilful refusal as ground — see 
above, .paragraph 37 (i). Add. as grounds of nullity, 
making marriage voidable: — 

(i) Fact that, unknown to petitioner at time of 
marriage, respondent had, before marriage, undergone 
an operation resulting in his (or her) sterility,'” 

This is an extension of the -well-known canonical 
ground of error de conditione. The scope of the impedi- 
naent was extended — rightly in my opinion— in 1937, 

” (See also the Supplement (Paper No. IJ) and Questions I|27 



Printed image digitised by the University of Southampton Library Digitisation Unit 



130 



ROYAL COMMISSION ON MARRIAGE AND DIVORCE 



Paper No. 14. Memorandum submitted by Mr, Arthur Tarleton Macmillan, 
Baroister-at-Law 



by making concealed (pregnancy by another man a 
ground of nullity. I suggest that natural justice requires 
its extension to induct sterility concealed from the 
other spouse. 

(ii) Existence in respondent, at time of marriage, of 
certain types of homosexuality, deliberately concealed 
from petitioner. 

This is meant only as a very tentative suggestion, of 
a matter on which the Royal Commission might well 
seek the evidence of experts. 

(iii) Fact that, in a marriage celebrated in the United 
Kingdom, both, at the date of the marriage and at the 
date of the petition, the law governing the respondent 
husband allows him to marry more than one wife. 

The kind of case I have in mind is this. A Hindu, 
temporarily resident in England, but domiciled in India, 
and a member of a sect which allows polygamy, while in 
England marries an English girl. Although it is true 
that he cannot, while in England, contract a second 
marriage, and that if he attempts to do so he will be 
guilty of bigamy, yet as soon as he gets back to India, 
perhaps with Jiis English twife, he can marry a second, 
who will, by the law governing him, be recognised as 
his lawf^ wife, and will, therefore, be so recognised — 
for all purposes other than matrimonial proceedings — 
by the English courts; Baindail v. Baindail L.R. (1946), 
P. 122. 

In such a case it is, I suggest, fantastic that English 
law should say that, just because he went through the 
ceremony in England, he must be taken to have intended 
to contract a monogamous union, when by the law 
governing him (he may have a plurality of wives. 

It may be, though I doubt it, that in such a case the 
English girl could get a decree of nullity. However 
(hat may be, I suggest that the matter should be fully 
elucidated, and if necessary the law amended by statute. 

39. Children. I suggest that, in deciding which parent 
is to have custody, and especially the question of whether, 
and for what periods, children should visit the other 
parent, exipert advice should normally be taken from 
psychologists and psychiatrists. 

40. This is only a suggestion, I have only rarely been 
concerned .professionally with children of divorced parents, 
and then In the Chancery Division. But from some cases 
of which I know personally, I feel sure that much greater 
care is needed, and especially that access by a parent 
should never be regarded as a parent’s “right”, similar 
to his right to a chattel. 



Consanguinity 

43 I suggest marriage oe forbidden between double 
cousins. By “double cousins” I mean children of toe 
marriages of two brothers to two sisters, or of brother 
and sifter to sister and brother. These children have 
all four grandparents the same, and are, .therefore, in 
effect, brothers and sisters. If -the marriages be of two half- 
brothers to two sisters, three of the_ four grandparents 
will be the same. I suggest that scientific evidence be 
taken on the question whether such marriages should 
continue to be allowed. 

Age of marriage 

44 I suggest that impediment of want of age should 
be diriment to a lower age. anyhow for females, than 
sixteen years ; say, fourteen. From fourteen to sixteen, 
or even to seventeen, it should be prohibitive. 

45. I am not advocating that boys and girls under sixteen 
marry, but merely suggesting that for the law to say that 
no girl under that age can contract a ^ valid marriage or 
bear a legitimate child, is a very questionable applicahon 
of the positivist view of toe law and rnarriage, criticised 
above. I suggest that marriage before .the age o-f sixteen, 
or possibly even of seventeen, be forbidden with heavy 
penalties on anyone concerned with it, but that it sh^ 
not be actually invalidated if it takes pl&ce and the parties 
are over, say, fo-urteen for the girl and fifteen for the boy. 
I don’t know of any authority on the subject, but ! 
imagine that, (under .the present law, a child born to a girl 
of fifteen who subsequently (when she reached sixteen 
married the father, is legitimated, as sub-section (2) of 
Section 1 of the Legitimacy Act, 1926, seems clearly 
Inapplicable. 

Conflict of laws 

46 I suggest a very careful examination by experts 
of the possible effects, in the realm of international law, 
of Sections 1‘ and 2 of the Law Reform (Miscellaneous 
Provisions) Act 1949, which extend jurisdiction of the 
High Court and Court of Session to grant decrees of dis- 
solution and nullity where the matrimonial domicil is 
foreign. 

47 These sections revolutionised the accepted prin- 
ciples I suggest a most exhaustive inquiry into whether 
there may not weU be cases in which a woman who gets 
a divorce under toe Section and re-marries, remams. by 
the law of her first husband’s domicil, married to him, 
and that if she set foo.t in that country she would be 
liable to prosecution for bigamy. The matter would be 
even more .unfortunate if the country of domicil were one. 
like Eire, where there is no divorce. 

(Dated December, 1951.) 



Criminal law 

41. I suggest making certain offences against marriage, 
both that of offender and those of others, misdemeanours 
punishable by fine or imprisonment. 

42. As I have above submitted, because the State is 
concerned with the welfare of the families composing it, 
an offence against the .family and family life is an offence 
against toe State. I suggest that toe Royal Commission 
mi^t seriously consider whether to recommend that cases 
of toe following kinds be made misdemeanours, punishable 
by fine and/or by imprisonment. 

(i) The deliberate breaking up of a marriage by the 
seduction of the wife ; especially where the worldly 
position of the seducer facilitates the seduction. 

(ii) The deliberate and unprovoked desertion by a 
•husband of his wife and children. I know of a case 
where a husband, on returning from the war, left his 
wife and child, not for any other woman, but just 
because he disliked family life with its responsibilities 
and preferred a bachelor existence. 

There are a great many crimes punishable by fine or 
imprisonment which involve far less culpability and do far 
less harm to the community than conduct such as above 
described. The effect, too, on public opinion, of treating 
such conduct as criminal, would be most salutary. See 
on -tois toe evidence of Dr. Inge ’before the last Royal 
Commission.*® 



Question 38, 678. Printed in my pamphlet Marriage, Divorce 
and the Church, page 30. 



APPENDIX 
No. 1 

Extracts from protests by dissentient Peers entered in 
foumals of House of Lords on passing of the Bill which 
lecame the Royal Marriage Act. 1772. 

Protests entered in House of Lords. Die Mortis, 



“We conceive the right of conferring a discretionary 
power of prohibiting all marriages (whether vested in the 
Crown alone, as intended by .the message, or m the man- 
ner now enacted by the Bill) to be above toe reach oI 
any Legislature, as contrary to the original inherent rights 
of human nature, which, as they are not derived from, 
or held under civil laws, by no civil laws whatsoever 
can be .taken away. We freely allow, that the Legisla- 
ture has a power of prescribing rules to marriages, as 
well as to every other species of contract; but there is 
an essential and eternal difference between regulating toe 
mode in which a right may be enjoyed, and establishing 
a .principle which may tend entirely to annihilate that 
right To disable a man during his whole life from con- 
tracting marriage, or what is tantamount, to make ws 
power of contracting such marriage dependent neither 
on his own choice, nor upon any fixed rule of law, but 
on the arbitrary will of any man, or set of men, is ex- 
ceeding the power .permitted by the Divine Providence 
to human legislators. It is directly against the earliMt 
command given by God to mankind, contrary to toe 
right of domestic society and comfort, and to .the desire ol 
lawful posterity, toe first and best of the instincts planted 
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in us by the Author of our nature, and utterly incom- 
patible with all religion, natural and revealed, and there- 
fore a mere act of power, having neither the nature nor 
obligation of law.” 

Signed by: — Richmond: Fitzwilliam: Devonshire: 
Abergaveny: Albemarle: Portland: Dorset: 

Craven: Abingdon: Torrington ; John Bangor: 
Rockingham: Milton: Stamford. 



Further Protest 

“Because the liberty of marriage is a natural right 
inherent in mankind. 

"Because this right is confirmed and enforced by the 
Holy Scriptures, which declare marriage to be of divine 
institution, and deny to none the benefit of that institution. 

“ Because the law of nature and divine institutions are 
not reversible by the power of human legislatures. 

" Because there is a total difference between regulating 
the mode of exercising the right derived from the law of 
nature, and assuming or granting a discretionary power 
of taking it quite away. 

“ Because, if a perpetual restraint upon marriage, or 
power given to restrain it, without limitation o-f time or 
age, be contrary to the natural and divine laws (as we 
apprehend it to be), a law authorising such restraint, 
or conferring such a power, must be null and void in 
itself.” 

Signed by: — Temple: Clifton: Abingdon; Radnor: 
Lyttelton: Craven. 

No. 2 



Passaaes from Pkiilimore, Ecclesiastical Law. 

2nd Edition, Vol. I 

Page 548 

" Nuptiae sunt conjunctio niaris et foeminae, et 
consortium omnis vitae, divini et huniani juris communi- 
catio.” (Dig, lib. xxiii. tit. 2, 1.) 

" Nuptiae auteni sive matrimonium est viri et mulieris 
conjunctio individiiam vitae consuetudinem continens.” 
(Inst. lib. i, 9. 1.) 

“In this admirable language did the Roman jurists ex- 
press the distinction taught by heaven-inspired morality, 
by reason, and the usage of civil life, between the holy 
estate of matrimony and the transient union of man and 
woman for the mere gratification of animal passion.” 
Page 550 

“ Lord Stowell, a great master of this as of other 
branches of jurisprudence, has observed as follows: — 
‘ The opinions which have divided the world, or writers 
at least, on this subject, are generally two. It is held 
by some persons that marriage is a contract merely civil, 
by others, that it is a sacred, religious and spiritu^ con- 
tract, and only so to be considered. The jurisdiction 
of the Ecclesiastical Court was founded on ideas of this 
last described nature ; but in a more correct view of the 
subject, I conceive that neither of these opinions is per- 
fectly accurate. According to juster notions of the nature 
of the marriage contract, it is not merely either a civil 
or religious contract ; and at the present time it is not 
to be considered as originally and simply one or the 
other. It is a contract according to the law of nature 
antecedent to civil institutions, and which may take place 
to all intents and purposes wherever two persons of 
different sexes engage, by mutual contracts to live together. 
Our first parents lived not in political society, but as 
individuals, without the regulations of any institutions of 
that kind. It is hardly necessary to enter something of a 
protest against the opinion, if such opinion exists, that 
a mere commerce between the sexes is itself marriage. A 
marriage is not every casual commerce ; nor would it 
be so even in the law of nature. A mere casual com- 
merce, without the intention of cohabitation, and bring- 
ing up of children, would not constitute marriage under 
any supposition. But when two persons agree to have 
that commerce for the procreation and bringing up of 
children, and for such lasting cohabitation — that, in a state 
of nature, would be marriage, and in the absence of all 
civil and religious institutions might safely be presumed 
to be, as it is popularly called, a marriage in the sight 
of God. . . . The ccKitract' thus formed in the state of 
nature is adopted as a contract of the greatest import- 
ance in civil institutions, and it is charged with a vast 
variety of oibligations merely civil ’ (Lindo v. Belisario, 
1 Consis-t. p. 230).” 



No. 3 

(/} Extracts from the Majority Report of the Royal 
Commissian on Divorce and Matrimonial Causes (,1912) 

Page 95, paragraph 241 

“ The fear of those who would treat the marriage tie 
as indissoluble, or would oppose any extension of the 
present grounds for divorce, is that the stability of the 
marriage tie in general would be adversely affected and 
that there would be a general lowering of the standard 
of morality. We believe that this fear is groundless, that 
it ignores the actual experiences of life, and that, if it 
were strictly acted on, it would perpetuate the evil results 
produced by tire present slate of law.” 

Page 96, paragraph 243 

“ If .a reasonable law, based upon human needs, be 
adopted, we think that the standard of morality will be 
raised and regard for the sanctity of marriage increased. 
Public opinion will be far more severe upon those who 
refuse to conform to a reasonable law than it is, when that 
law is generally regarded (as we infer from the evidence) 
as too harsh, and as not meeting the necessities of life.” 
(it) Extracts from the Minority Report of the Royal 
Commission 

Page 175 

“ But in view of the extension of grounds of divorce in 
most parts of the world, it is significant that .no witness has 
been able to tell us of a country where, as the result 
of greater facilities for the dissolution of marriage, public 
morality has been promoted, the ties of family, of hus- 
band and wife, of parents and children have been 
strengthened and home life has been made purer and 
more settled. The experience of other countries, and 
especially of America, certainly does not encourage the 
hope that the puiblic good of this nation will be promoted 
by the enactment of extended grounds of divorce.” 

Page 185 

“ One of the strongest reasons for not allowing desertion 
and cruelty as good causes o.f divorce is the ease with 
which they may be -utilised for the dissolution of marriag-es 
of which the parties have simply grown tired, and mutu- 
ally desire to make an end. It will be remembered that 
experience in 'the United States emphaticailly confirms the 
reality of this danger, the recognition of which has been 
a main factor in producing the recent demand for reform 
to which we have already referred. The danger lies not 
merely in the risk of a misuse of law in individual cases, 
but in 'the creation O'f a hiabit of mind in the people ; for 
there is evidently a tendency in -the United States for 
husbands and wives and their friends in certain classes 
of society to see no discredit in divorce based on 
allegations of cruelty or desertion, while judges make no 
effort to detect collusion, but consider it to be their duty 
to facilitate divorce whenever the parties are obviously 
tired of one another’s society. . . . Those proposals [of 
the Majority Report] if carried out by legislation, would 
lead the nation to a downward incline on which it would 
be vain to expect to be able to stop halfway.” 

Page 187 

“The real question at issue is the alternative between 
the narrow expediency of trying to make the lot of certain 
parties concerned easier and happier, and the wider 
expediency of strengthenin-g Jthe family life against 
influences which are threatening its strength and 
stability . . . Experience shows that, on the whole, increase 
•of facilities and grounds of divorce leads to domestic 
instability.” 

(iii) Statements by the Modern Churchmen' s Union in 
1937 

'During the debate on rthe Second Reading of the Bill 
(now the Matrimonial Causes Act, 1937), Mrs. Tate, in a 
speech in favour of the Bill, quoted a statement put 
out by the Modern Churchmen’s Union, to this effect: — 

“ If the proposals here made 'become law, the moral 
conditions of the country would be greatly improved. 
The Tnarriage tie would be strengthened, reckless 
marriages would be discouraged, and many present 
abuses would disappear.” 

(Parliamentary Reports, House of Commons, 1937, 
Volume 317, Column 2110.) 
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SUPPLEMENT TO MEMORANDUM SUBMITTED BY Mr. ARTHUR 
TARLETON MACMILLAN, Barrister-at-Law 

[Note: See paragraph 38 (?) of the Memorandum {Paper No. 14) and Question 1127 and 1I29.\ 



Proposed amendment to Section 8 (1) of Matrimonial 
Causes Act, 1950 

After paragraph {d) insert: — 

“(e) that the respondent had previously to the 
marriage undergone a surgical operation or other treat- 
ment ’by reason whereof he (or she) was at the time 
of the marriage physically incapable of becoming a 
parent.” 

In line two Df Proviso delete word “ and ”, and after 
the word “ (d) ” insert “ and (e) 

After paragraph (iii) of Proviso insert ; — 

“ (;iv) diat at the time of the marriage the wife was 
under the age of forty years.” 

Note: — think that by putting my proposal into the 
form of an amendment to the Aot, I am making it as 
clear as possible : I fully realise, however, that it will need 



much amendment in the light, partly, of the medical 
advice the Royal Commission may receive. 

I submit that a man and woman, both under thirty, 
entering marriage are each entitled to assume that the 
genital organs of the other 'have not been subjected to 
surgical treatment which inevitably renders them incapable 
of performing their natural function, and that where this 
is not so the failure of the party affected to disclose the 
fact to the other involves concealment of a fact so material 
that the other should be entitled to avoid the marriage. 

Clearly where the woman is past the age of childbearing 
the fact of a previous operation, i.e. : hysterectomy, is 
irrelevant, though whether the age of forty be the right 
age to insert in the proviso I do not really know : I insert 
it merely to draw attention to the matter. 

I thirik it a very difficult question whether a similar 
proviso should be inserted excluding the case where the 
man is above a stated age. I do not wish to offer any 
definite opinion on this. 

{Received 2nd June, 1952.) 



EXAMINATION OF WITNESS 

{Mr. Arthur Tarleton Macmillan, Barrister-at-Law ; called and examined.) 



1126. {C/ifl(n;ifl?i): Mr. Arthur Tarleton Macmillan, 
you are a barrister-at-law and you have submitted a 
memorandum to the Commission. There is very little 
that I want to ask you upon it because it seems to me 
that it is more a matter for discussion at meetings of 
the Commission than for question and answer. You set 
out various opinions and, amongst other things, you give 
your reasons for thinking that certain suggestions for the 
extension of divorce should not be followed. Is there 
anything you wish to add to this memorandum before I 
ask you any questions, or are you content to rest your 
case on what you put before us in writing?— (Mr. Mac- 
millan) : I would like to make a short statement on certain 
matters. In the first place, perhaps I should state that this 
memorandum is submitted by myself personally and does 
not represent the views of any society or association, 
althou^ of course I do knO’W from various conversations 
I have had that there are many people 'Who agree with the 
views expressed. Secondly, by way of explanation or 
slight supplement, if you will look at paragraph 23, where 
I suggest that jurisdiction to make an order quantifying 
and vesting in possession an equitable interest in property 
shall not be conditional on the break-up of the marriage ; 
on further reflection and after hearing a lot of the evidence 
which_ has been given, I would like to say now that my 
view is that that would probably work more harm than 
good, in the sense that it would involve interference from 
outside within the ■matrimonial home. At the same time, 
I Would submit that the Commission might usefully take 
evidence from foreign lawyers as to how the doctrine 
of community of goods, which I think applies in certain 
continental countries, is worked. I have dready set out 
the general ground on which anything of that kind would, 
in my view, be beneficial. 

1127. I am going to ask you a question or two about 
that. — Then, there is another very slight matter in para- 
graph 38 (i), the first suggested new ground for nullity. 
I have not stated it, but I think it is obvious that that 
would have to be subject to a proviso, applicable to 
the woman, that it should not apply after she had reached 
a certain age, because obviously if a woman of fifty-five 
married, the fact that in the previous five years she had 
had an operation for hysterectomy would be irrelevant. 

1128. I think it would be advisable, if you are qualify- 
ing the words of your memorandum, for you to send in 
a sUp to the _ secretary asking us to revise paragraph 23 
in the following terms. , . . — I think you could omit the 
word “ not 



1J29. Then as to paragraph 38 (i), I suppose you would 
want to qualify that by some proviso, and perhaps you 
would not mind sending to the secretary the proviso which 
you wish to insert. It is better to have it in writing.— 
Yes. Then, I have had an opportunity of reading the 
section on nullity in the memorandum which was sub- 
mitted by the Archbishop of Canterbury, and although 
there is nothing said in my memorandum about it I would 
like to support very strongly his suggestion about nullity 
as an alternative plea to divorce, that it should be brought 
to the attention of the parties and of the court. Since 
I have published a book, to which I have referred, and 
since I have been on several commissions, I get a good 
deal of correspondence from parish priests and others 
giving me oases in which they have been asked to advise 
and where k is quite obvious that there was a very strong 
possibility that a decree of nullity might have been granted, 
if asked for, but for one reason or another it had not 
been done. I could give a summary of these cases, with- 
out names of course, or an indication of the kind of 
case I have had. If I may say so, you can take me as 
supporting very strongly that recommendation of the 
Archbishop’s. 

1130, Yes, we all remember, I think, the recommenda- 
tion that if there is any ground for nullity it should be 
suggested to the parties that that remedy and not divorce 
should be pursued. — Then I would lUce to add something 
about another matter which is not in my memorandum, 
that is, the proposal in Lord Mancroft’s Bill to remove 
the disability on marriage to certain affines while the 
partner through whom the affinity arises is alive — for 
instance, to allow a man to marry his divorced wife’s 
sister. I would be, on the whole, opposed to that, and 
for the reasons His Grace states in his memorandum. 
The only reason I mention it is because I would like to 
submit considerations on the proviso which I understand 
is in Lord Mancroft’s Bill. I have not seen a copy of 
the Bill, but, from listening to the Commission I under- 
stood that there was a proviso that, to take a concrete 
example, if a man was divorced by his wife on account 
of his adultery with his wife’s sister he should not be 
allowed to marry the sister during the wife’s lifetime? 

1131. I should add that Lord Mancroft, in his evidence, 
as perhaps you heard, said that he himself did not support 
the proviso. He had put it in because he thought it 
rnight remove some of the objections of the Church to 
his Bill. — I did not remember that, but I do remember a 
certain amount of discussion on the proviso, and I would 
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submit to the Commissloa 'these considerations. Firstly, 
it might cprove very unworkable and soon become as 
obsolete as ithe provision of the Scots Act of 1600 pro- 
hibiting marriage of a wife divorced for adultery with 
her paramour. I understand from the study I have made 
of the Encyclopaedia of the Laws of Scotland that that is 
got round by omitting the name of the paramour from 
the decree. Of course, I speak subject to the correction 
of Lord Keith and others here, but I understand that is 
the Scoits law, and that it is practically a dead letter, 1 
could visualise that in ten or twenty years it would be 
felt that the proviso was an old-fashioned prohibition, and 
that steps would ibe taken to get it out in .that way. _ In the 
second place, where the husband is extremely anxious to 
marry the sister, the wife would be subject to very strong 
pressure to bring her divorce on some other ground, 
either a week-end adultery in an hotel, which the man 
would be only too anxious to supply, or a faked desertion 
or cruelty, and it would be a direct encouragement, I 
suggest, to collusive divorce. In the third place, it would 
in certain cases be not too difficult for the couples to get 
out of it by an ad hoc change of domicil, because the 
provisions of an English Act of Parliament can only apply 
to persons while they are domiciled here. You might get 
the case of a man, originally French, who had come over 
to England, seized down here, and whose wife commits 
adultery with his brother who is a Frenchman ; unless 
the French law prohibits the marriage of the wife with 
the brother, the English Act could not do so, the wife 
would at once go over to France and change her domicil ; 
therefore the proviso would be very arbitrary in its appli- 
cation. In view of the considerable discussion which took 
place last week on .this question of the proviso, I thought 
it might be useful if I put these considerations before 
the Commission. 

1 1 32. Then you think the proviso would be better out 
of the Bill, but are you in favour of the Bill to enable 
a man, putting it shortly, to marry his divorced wife’s 
sister, or are you not? — ^No, not on the whole. I do not 
think I take as strong a view as appears in the Arch- 
bishop’s memorandum, but, on the whole, I think that the 
reasons given by the Archbishop are sound. 

1133. You are against the Bill, but if the Bill is to be 
passed at all the proviso should be .taken out of it? — I 
may point out that the proviso is not a real protection, 
and it might indeed encourage collusive divorce, 

1134. I quite follow your reasons. I was only 
endeavouring to state your position, I hope accurately. — 
The last matter is one in which I am rather in your 
Lordship’s hands. If my memory serves me rightly, 
evidence has been given or statements have been made 
to the Commission that the law of New Zealand is similar 
to the law as it would be if Mrs. White’s Bill were passed, 
and, to take the extreme example which has been put to 
more than one witness, a man could leave his wife, live 
with his mistress and then divorce his unwilling wife. In 
consequence of a conversation I had some months ago 
with a New Zealand lawyer I was suspicious of that, and 
after the Commission rose last week I read up the law of 
New Zealand, and that is no.t the law of New Zealand. 
Under the law of New Zealand one of the grounds of 
divorce, not as of right but discretionary, is de facto 
separation, either under an agreement, written or oral, or 
under an order of a competent court. The Aot is the 
Divorce and Matrimonial Causes Act, 1928, and there are 
certain verbal amendments made by the 1930 Act. The 
grounds, of which there are a great number, are set out 
in Section 10, and those two are in paragraphs (0 and 
O'), Then there is Section 16, entitled “ Discretion of 
court in certain cases”: — 

“.In every case where .the ground on which relief 
is sought is one of those specified in paragraphs (ft), 
(0, and OO of Section 10 . . . and the petitioner has 
proved his case, the court shall have a discretion as to 
whether or not a decree shall be made ; and if upon 
the hearing of a petition praying for relief on .the 
•grounds specified in paragraph (0 or paragraph (/) 
rdoresaid the respondent opposes the making of the 
decree and it is proved to the satisfaction of the court 
that the separation was due to .the wrongful act or con- 
duct of the petitioner .the court shall dismiss the 
.petition.” 

I do not know whether it would be of any use, but I have 
two copies of those Sections. 



1135. I 'think it would be a great deal of use, because 
it has been suggested that a law similar to the Bill pro- 
posed by Mrs. White is .in force in New Zealand, and 
from what you have .told us the law in New Zealand is 
different in very material particulars. I think it would 
be most helpful of you would supply these documents to 
the Commission. — Yes, I will do that, On .this question 
of what, for brevity, 1 call Mrs. White's Bill, L think that 
during the evidence given on behalf of tlie Bar Council 
reference was made to a document called a Bill to amend 
the law relating to divorce, which was circulated some 
two years ago — 1 think it was just before the debate on 
Mrs. White’s Bill — by the Marriage Law Reform 
Committee. I .think the Bar Council referred to it? 

1136. Yes, they did. — ^And the Bill in substance doe.s 
what Mrs. White’s Bill does. It is not verbally the same, 
but it is in substance, except that the period of separation 
is two years instead of seven. This is the explanatory 
note : “ This Bill .is based on the Western Australia Act, 
No. 35, 1945, which permits a court to decree divorce on 
the application of either husband or wife when they have 
been separated for at least five years.” I also looked at 
the law of Western Australia, and the Act of 1945, which 
was an amending Act to an earlier one of 1935. Since 
1948 there has been substituted for these Acts a con- 
solidating Act, which alters the law only a very little. The 
present Act is called the Matrimonial Causes and Personal 
Status Code, 1948, and grounds of dissolution, in Section 
15 include: — 

“ Separation of the parties to the marriage for a con- 
tinuous period of not less than five years immediately 
preceding the commencement of the action where there 
is no reasonable likelihood of cohabitation being 
resumed.” 

Then Section 26, .which is entitled “Absolute bars”, 
states : — 

“ The court shall not make an order for dissolution of 
marriage or judicial separation if the evidence 
discloses ...” 

and there are three paragraphs which I need not mention — 
“id) In the case of an action for dissolution of 
marriage on the ground that the husband and wife have 
lived apart for a period of not less than five years 
immediately preceding the commencement of the action 
and are not likely to resume cohabitation, that the 
plaintiff : 

(i) has in the five years preceding the commence- 
ment of the action been guilty of adultery 

(ii) been guilty of sodomy or bestiality 

(iii) been convicted of attempted murder of the 
defendant or of assault on the defendant with intent 
to inflict grievous bodily harm 

(iv) been in prison for offence or offences against 
a criminal law for a .period exceeding three years or 
for periods amounting in the aggregate to at least three 
years.” 

All those matters are, by Section 15, made grounds for 
divorce. 

1 1 37. Made grounds for refusing the divorce, you mean? 
— No, they are positive grounds, and if, where the ground 
is separation, the evidence discloses that the plaintiff — ^he is 
called that in this Act— has been guilty of any of those, 
the court shall refuse the decree, Another ground and 
absolute bar is where the plaintiff is in default, when the 
action is commenced, in respect of maintenance payments 
under any antecedent court order or under any agreement 
for the payment of maintenance for the defendant or any 
child of the marriage. Therefore the Commission will 
observe that in neither Western Australia nor New Zealand 
could a wife, for instance, who had committed no matri- 
monial offence, be divorced by a man who has gone off 
and lived with his mistress. I thought it only right, in view 
of some of the questions which were put by members of 
the Commission to certain witnesses, that as soon as 
possible the Commission should be put in possession of the 
true state of the law. 

1138. We are very much obliged to you, and again I 
think it would be helpful if you would let the secretary 
have a copy of the Western Australia Act, because it does 
appear that it differs very materially from the Bill to which 
you have just referred, -4 am not quite sure wheffi£r this 
is a document before the Commission? 
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1 139. No, we have not seen that — But it was referred to, 

I remember, by the Council of the Bar. I am much 
obliged, and that is all I want to say by way of prefatory 
statement to my memorandum. 

1140. I only want to ask you one or two quite short 
questions. Would you turn to paragraphs 22 and 23 of 
your meanorandum, where you say : — 

“ 22. Each spouse to be given an equitable interest 
in the property (including possibly the earnings) of the 
other spouse ; which interest should not affect third 
parties dealing with either spouse until it has been 
quantified and vested in possession by an order of 
court. 

23. Jurisdiction to make an order quantifying and 
vesting in possession above equitable interest should be 
in the High Court and in inferior courts (in latter within 
strict limits) but should not {See Q. 1128) be conditional 
on the marriage having broken up, either by divorce or 
separation.” 

First of aU, what is the equitable interest that you suggest 
in the property of the other spouse, is it to be a half, 
or what? You do not quantify it at all. — No. What I 
had in mind was to treat it more as equitable joint 
tenancy, and when an order was made, that would really 
be putting an end to the joint tenancy and conferring the 
property or earnings in a particular proportion. It was 
very tentative, my Lord, but the whole object, as I think 
my memorandum shows, is to try and induce in married 
people the view that, strictly speaking, with property each 
is trustee for the other ; if it is the man who has fee 
wealth and earnings his attitude ought to be : “I am trying 
to administer and deal with it as is best for the family ”, 
and that is why I suggest that this Commission should, 
if possible, seek the help of foreign lawyers on what I 
understand is known as the community of goods. It is 
a very tentative suggestion. 

1141. So I see, but I wondered if you had formulated 
at all in your mind the principles upon which the court 
should allot the property on separation or divorce? If 
you have not, do not trouble to answer me. — Really, on 
the question of relative need. 

1142. Not on the question of to whom the property had 
belonged prior to the marriage? — ^That is o-ne of the 
matters which might be taken into account, but the 
primary consideration, I suggest, would be the relative 
need. 

1143. Then would you turn to paragraph 37 of you.r 
memorandum? After mentioning certain grounds upon 
which there might be a nullity, you go on to say there 
should be: — 

“ (ii) Amending Act to provide that no divorce^ shall 
be granted, except on the grounds mentionied in (i) 
aibove, in case of marriage subsequently celebrated in 
any church or chapel of the Church of England, or by 
licence of the Archbishop of Canterbury according^ to 
the rites and ceremonies of the Church of England,” 

I only want to ask you this one question : what do you 
mean by “subsequently celebrated”? — Celebrated subse- 
quently to the coming into operation of the Act, so as 
notto make it retrospective. 

1144. I follow. I did not quite appreciate what prior 
event you were referring to. In paragraph 39 you say: — 

“ I suggest that, in deciding which parent is to have 
custody, and especially the question of whether, and for 
what periods, children should visit the other parent, 
expert advice should normally be taken from psycho- 
logists and psychiatrists." 

The difficulties that I felt there, and I would like you to 
deal with them, are, first of all, if that were to be done 
in every case it would mean very considerable expense 
and delay, and, iseooad'ly, [are you suggesting that a 
psychologist or a psychiatrist should interview the cbadren 
on every occasion on which an order for custody is made? 
I have had a little experience of that, and sometimes 
sending a child to a psychiatrist before making any order 
may make it aelf-consoious. I do not say there are not 
cases where it might not be useful. Are you suggesting 
that should always be done? — ^No, my Lord. What I 
really had in mind was the question as to whether there 
are many cases, especially where the chUd is of_ a fairly 
tender age, for instance, under eight, in which it would 



not be much better for one parent to drop out of its life. 

I have. not the experienoe, but I can speak of two cases 
of which I know, not professionally but personally, one 
of a girl, in the last generation, whose father deserted his 
wife when the child was about five or six ; he had not 
sieen very much of her in her early years, because he had 
been away. He left the country and his wife obtained 
a divorce and re-married. That girl was brought up in 
the home of her mother and stap-father and — I know them 
very well — ^the relationship .between the stap-father and 
the step-daughter was really a relationship in which it 
seemed to me that there was no divided loyalty ; what 
struck me was that it had apparently no ill effect on her 
lemotionally or mentally, largely due to the fart that, as 
far as she was concerned, the marriage might have been 
terminated by death. 

1145. I think we all appreciate that there are many 
cases in which it is better for the child to 'be with one 
parent only, and there are other cases, no doubt, where 
it is better for the child to keep in touch with both.— 
As I have said, I have had very little experience of the 
Divorce .Courts, having practised at the Chancery Bar, 
but the general attitude seems to be that the parent_ who 
is not given custody has a right to access, rather like a 
right to borrow a motor car, say, and I submit that there 
is no such right really ; if a marriage is broken up you 
cannot talk of such a right, and, if the view in any par- 
ticular case was .that no access would be better for the 
child, such a ruling ought to be strictly enforced. I wished 
only to draw attention .to the fact that there is too much 
regard to the alleged ri^t of the parent to have access. 

1146. {Lord Keith)-. I was interested, Mr. Macmillan, 
in your suggestion with regard to property rights on 
divorce, because your suggestion seems to be in the 
direction of the existing law of Scotland, that is to say, 
when there is a divorce the property of the husband, if 
he is the guilty party, is divided between himself and his 
wife. I am not sure whether you realise that? — I think 
I realise that — as if he were dead? 

1147. As if he were dead. That of course is a right 
that is exercised in very few cases, for the reason that 
•the great bulk of divorces are divorces where the husbands 
really have no property except what they earn. But are 
you aware that the latest suggestion for changing the law 
is that the existing law of division of property should be 
abrogated, and that it should be left to the court to make 
arrangements for maintenance very similar to those which 
are eiercised by the courts in England? You did not 
know that? — I did not know that, but I do not kno-w 
whether my impression is right, from talking with a friend 
of mine who is a Scot, that at present the Court of Session 
has no jurisdiction to make an order for .payment of an 
annual sum, is that it? 

1148. Yes, that is the position, it has no right to make 
any provision for maintenance of a divorced wife or a 
divorced husband, and the only right is to divide the 
property of the guilty spouse, if he has any. Your sug- 
gestion— I am only pointing it out to you — seems to be 
rather contrary to the trend of view which has now been 
expressed in a report that was issued recently by Lord 
Mackintosh’s Committee.— May 1 point out that my sug- 
gestion would give a discretionary right to the court to 
decide the proportions — as I understand it, the present 
Scots law is to give the wife her exact jus relictce — and 
also that it would include the present power to order 
maintenance, it would not abrogate that. 

1149. You retain the 'two rights? — ^Yes. 

1150. I think I have only one other question to put to 
you. You suggest a distinction between divorce in the 
case of people who have been married in church and 
people who have not been manied in church, and in the 
case of church marriages you would restrict divorce almost 
entirely, allowing it only in the case of refusal to con- 
sumate the marriage?— Yes. 

1151. Does it occur to you that if the Church is not 
able to control its own members, there is no reason why 
the State shoidd intervene? — May I say this, my Lord: 
I naturally do not want to enter, as you will appreciate, 
into theological arguments, but in the view of the Church 
of England every baptised person living here is a member 
of the Church. M example of that is that any baptised 
person living in a parish is entitled to be married in his 
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parish church, and to be buried in the graveyard. He may 
be a practising non-conformist, he is still a member of 
the Church. Secondly, I suggest, as I have said in my 
memorandum, that it is perfectly proper to entitle persons, 
who believe that marriage creates an ontological union 
which no earthly power can dissolve, to contract a union 
to which the law of the State will give the same 
characteristics. There is no injustice in it, they would 
know what they were doing, and they would be prepared 
to make an unconditional taking and giving of one to the 
other. It would also have the advantage that it would 
bring the result of the wedding much more nearly into 
true relationship with the service, with the words which 
they had spoken and, as I have ventured to submit in my 
memorandum, the fact that there was a number of married 
persons who had deliberately, and were known to have 
deliberately, contracted a union which must last for life 
would have a steadying effect and would tend to make 
people think that after all there is perhaps something in 
what the Church teaches. 

1152. Yes, but all I am suggesting is that it is undesirable 
to introduce two laws of divorce, one a law for church 
marriages and the other a law for marriages which are 
not celebrated in church. You disagree with that? — ^Yes, 
and may I make just one suggestion. I wonder wheAer 
it would be worth while to try to get evidence as to how 
it works in Portugal, where it has been the law since, I 
think, 1940. I left a copy of the Concordat with the 
Commission. {Lord Keith) : Yes. we can look into that. 
Thank you. 

1153. {Mr. Young)'. Under the New Zealand law, if no 
defence is entered, a person who has been separated for 
the required number of years, even though guilty of a 
matrimonial offence, may get a divorce, is that right? — It 
then becomes a matter of discretion, the court has 
discretion on whether to grant a decree. 

1154. {Sir Russell Brain): I would like Just to deal with 
one point about marriage of double cousins, to which you 
have referred in your memorandum. This raises a number 
of technical questions, but also rather an important 
implication. Briefly, the scientific position is that the only 
risks attaching to cousins’ marriage arise from the fact 
that it sometimes happens that abnormalities may remain 
latent in the stock and only appear if they are transmitted 
by both parents, and obviously the risk of that is greater 
if both parents themselves are related than if they are not. 
In cousins’ marriage the only risk arises from the fact that 
there might be — and nobody can say whether there is or 
not — in that particular family a trait which will disclose 
itself only when related persons marry, so to prohibit 
marriage on those grounds would be to prohibit it because 
of a risk which cannot be calculated and may not even 



exist. If wc once accept the principle, are we not com- 
mitted much more to prohibiting marriage on the grounds 
of a known risk of hereditary tendencies which may exist 
in a family and which may be transmitted possibly to 
fifty per cent, of the offspring? — ^The reason 1 suggested 
that marriage between double cousins be prohibited was 
that it occurred to me — I am not a scientific man — that 
the nearer the relationship the greater the risk. We 
prohibit marriage now between an uncle and a niece ; 
whether the ground of that is sociological or scientific, I 
am not quite sure. It seems to me that from the scientific 
point of view — it is only a suggestion, and naturally the 
Commission will be advised by experts — where two 
brothers have married two sisters, the issue of those 
marriages, who are first cousins, are much more nearly 
related in stock than the issue of first cousins whose 
fathers, say, are brothers but whose mothers are no 
relation at all to each other. It was merely to draw the 
attention of the Commission to the fact that there might 
be a ground for saying that double cousins were, from 
the scientific point of view, in the same category as brother 
and sister, because they have all four grandparents in 
common. 

1155. Yes, but from the biological point of view there 
is only risk if such factors exist in the family. If there 
are none, there is no more risk in cousins’ marriage than 
any other form of marriage, and of course in the case 
of brother and sister psychological factors come in which 
are quite different. TTie only point was that if, as you 
suggest, we contemplate prohibiting marriage on the 
ground of that slight degree of risk, what about cases 
where there is a known degree of risk, which can 6e 
calculated, of hereditary disease? Would you favour that 
or not? — May I say that 1 would rather like notice of 
that. My first reaction is that that is dealing with particular 
instances of particular persons — Mr. A and Miss B have 
this tendency — and it is a very difficult thing, I should have 
thought, for the State to impose a sort of health test, 
whereas it is a very different thing to lay down a general 
law that people within certain degrees shall not marry, 
if there is a certain risk from people near-related, which 
I understand there is. It is much easier and much more 
workable to lay down a general law than merely to say : 
“ You must go and get a health certificate 

1156. I appreciate that it was only a suggestion, 
but obviously it would depend on how one estimated the 
risk? — ^Yes, and whether the fact of double cousins 
increased the risk over ordinary first cousins, and that is 
a mattiir which, as I say, I do not know, but it seems to 
me on general principles it probably would. {Sir Russell 
Brain) : It undoubtedly does, but, of course, there may 
in given cases be no risk at all in either. Thank you. 

(Chairmari): Thank you, Mr. Macmillan, for your 
memorandum and for your evidence. 



{The witness withdrew^ 

(Adjourned to Wednesday, 28th May, 1952, at 10.30 a.m.) 
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PART I 



GENERAL PRINCIPLES 

1. Need for a principle 

In presenting evidence on behalf of -the Church of 
England, we wish to emphasise first how im^rtant it is 
that in carrying through its tasTc the Royal Commission 
should proceed from some general principle as to the 
significance of marriage in itself and as a social mstitu- 
tion Inevitably the Royal Commission must devote much 
of its consideration to apparent hardships and injustices 
arising out of the present laws concernmg marriage and 
divorce But if the principle applied to them were to be 
simply that of relieving hardships and injustices by vanoiis 
alleviations and anaesthetics, that would m effect be 
dealing with symptoms without diagnosing the causes or 
seeking either to discover -or to remedy the -underlying 
disease. We venture first, therefore, to put forward a 
general principle which will, we trust, have -the ready 
acceptance and respect of all the members of the Royal 
Commission, introducing it by a brief reference to the 
doctrine and practice of the Church of England. 



2. The Church’s doctrine 

In Appendix J is set out the general doctrine of the 
Church of England in relation to the significance of 
marriage a doctrine which in its central affirmation is 
equally held by all the great Christian communions. It 
will suffice here to say that '* The Church of England 
^affirms, according to our Lord’s teaching, that marriage 
^ is a union permanent in its nature and life-long, for better 
or for worse, till death them do part, of one man with 
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one woman, to the exclusion of all others on either side, 
for the procreation and nurture of children, for the 
hallowing and right direction of the natural instincts and 
affections, and for the mutual society, help, and comfort, 
which the one ought to have of the other both in 
prosperity and adversity", 

The Church holds that this principle, being derived 
from the will and word of God, must govern the hearts 
and minds of men for their true health. This principle 
is expressed in the marriage service of the Book of 
Common Prayer and is .explicitly accepted and affirmed 
in itheir marriage vows by all persons who are married 
in the Church of England. 

3. The Church’s practice 

It must be recognised that no part of the Catholic 
Church has ever found it easy to hold men and women 
to the full requirements of the Christian doctrine of 
marriage. Each Christian Body has developed some 
system (as is indicated in Appendix L) by which to apply 
the Christian doctrine to particular cases and to deal 
with those who depart from the Christian standard. But 
that system is always governed by two elements— (o) the 
desire is always to witness to and not weaken the full 
demands of Christian marriage and (b) the system is 
applied in the context of the fellowship and family of the 
Church and as part of its pastoral concern to bring and 
hold all its members to Christ as Lord. 

4. A principle for the nation 

The Royal Commission has to regard not churches as 
such but the nation. In the nation are those who hold 
and apply the Christian standard of marriage, But there 
are very many, perhaps a majority, who do not hold it 
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on Christian grounds or do not hold it at all. That bemg 
so, the Royal Commission could not base its recommenda- 
tions solely on the grounds of Christian doctrine. On the 
other hand, as suggested in the first paragraph, d owes 
it to the nation to propound some general principle which 
has guided its own thinking and which it recommends as 
a sound principle for public acceptance. 

We suggest that a generally acceptable principle can be 
derived from the following propositions: 

(a) A nation in which the Christian standard was in 
fact attained, that is to say in which no one wished for 
a divorce, in which husband and wife lived together in 
fidelity and happiness till parted by death and m which 
.the children grew to maturity in the security of such 
a home, would by virtue of this stability of the family 
unit be immensely strengthened in its national culture 
and responsibilities. 

(b) Conversely a nation in wliich the Christian 
standard ceased to be operative to any great extent, 
that is to say in which the divorces were frequent and 
increasing in number and not discouraged by public 
opinion, in which husbands had many previous wivm 
living and wives many previous husbands and in which 
at will their marriages could be ended, in which large 
numbers of children lost the security of home life and 
suffered the injuries of “broken homes”, would by 
virtue of the break-up of family life be gravely 
weakened in its national character and culture and in 
meeting its national tasks and responsibilities. 

(c.-) Accordingly it must be the desire of all respon- 
sible people that by the deliberate will of its citizens 
and by the operation of the nation’s laws, the national 
standards and habits should approximate as far as 
possible to the Christian standard. Thus, whether 
explicitly on Christian grounds or simply on grounds 
of national well-being, the principle should be to adhere 
as far as possible to the Christian standard and _ to 
allow departures from it only regretfully and o.wing 
to “ the hardness of men’s hearts ” and with as little 
detriment as possible to the stability of the family as 
the indispensable unit of a sound national life. 
Evidence is given in Appendix D in support of sub- 
section (b) above, to show something of the ravages now 
being made in the nation by the breakdown of personal 
relationships within marriage. 

5. This prindplc the existing principle of English law 

It should be added here that the 'basic principle of life- 
long marriage is not only the basic principle of the 
Church’s life and laws: it has always been the basic 
principle of English law, derived from the Church and 
still operative. 

It is one thinig to preserve that principle of a life-long 
contract and then to deal by legal provisions with casw 
in which release is sought from ill consequences of the 
contract. It would be an utterly different and an entirely 
revolutionary thing to alter the basis of English marriage 
law and substitute the principle that marriage is a Imited 
contract terminable at will on either side. So again the 
responsible purpose of the law must be to encourage the 
true principle of life-long marriage and to inculcate it 
into the minds and responsible wills of citizens. It is to 
be noted that the Registrar General issued instructions in 
November, 1947, that, as a preliminary to the ceremony, 
all couples duly presenting .themselves for .marriage in a 
register office should be addressed as follows: — 

“ This place in which you are now met has been duly 
sanctioned according to law for the celebration of 
marriages. 

Before you are joined in matrimony it is my duty 
to remind you of the solemn and binding character of 
the vows you are about to make. Marriage according 
to the law of this country is the union of one man with 
one woman, voluntarily entered into for life, to the 
exclusion of all others.” 

Effect has thus been given to the recommendation of the 
Denning Committee set out in Appendix G. 

6. A practice for the nation 

It is recognised that, as in the Church, so in the nation 
there must be a system for dealing with those many cases 
where true and healthy matrimonial relationship breaks 
down or is never attained, The application of any system 



always presents the searching difficulty of (a), maintaining 
unimpaired the principle and standard which is the source 
of true health and (6) dealing fairly and helpfully with the 
human situations that arise by reason of departure from 
that standard. 

As to (a), .the national purpose, for its own_ well-beiiig, 
must be to maintain to the utmost the true principle, arid 
every detail of the law must keep that purpose ever m 
mind. Thus any proposal must be judged not only by 
its own apparent merits but also in the wider context of 
its effect upon the general stability of the institutions of 
marriage and the family. It must never be forgotten that, 
as in Gresham’s law, so in matrimonial affairs bad coinage 
if allowed to circulate drives out good. Divorce breeds 
divorces ; infidelity multiplies infidelities. 

As to (Z>), in meeting ihe human situations as they arise, 
the nation’s interest must be to reconcile whenever recon- 
ciliation is possible, to give opportunity to married couples 
to seek aid before reconciliation has become almost im- 
possible, to regard the interests of the children above thop 
of the contending parents, to use every pastoral opportunity 
that offers, and in. that setting to operate its inevitable laws, 

We recognise that in the nation as it is, divorce laws ace 
inevitable, It would indeed be hard to prove that the 
sum of domestic happiness and family well-being and con- 
sequent national well-being has been mereased by the 
Matrimonial Causes Act of 1857., But it would not, with- 
out a great change in public opinion, be possible to go 
back to the pre-1857 situation. The fact is that every 
human remedy for some ill tends to create a new disease 
calling for fresh remedy in turn. But the experience of 
the last hundred years should be enough to discourage 
the nation from too lightly assuming that a remedy for 
some apparent hardship will not increase the disease. And 
in general the nation’s measures in .these matters should, 
while recognising the difficulties and tragedies so often 
involved by human failures and raisflts,_ still_ aim at being 
truly constructive and remedial. In this spirit we go on 
to consider particular matters. 



7. Marriage, nullity and divorce 

The Church of England accepts civil marriage as in 
every respect valid marriage. It can do so because (a) all 
the normal conditions as to publicity, age, consents, 
identity of person etc. are fulfilled, and (fi) in the eyes of 
the law every marriage is iu intention a life-long contraoL 
If this presupposition were to be abandoned, the Church 
would no longer be able to assume that every civil 
marriage could be accepted by it as a valid marriage. _ The 
Church welcomes the instruction of the English Registrar 
General referred to above, and trusts that the Royal Com- 
mission will uphold the legal basis therein described. 

In accordance with the general position outlined in the 
preceding paragraphs we oppose any measures which 
would extend the present legal provisions for divorce or 
would tend to weaken further the stability of the institu- 
tion of marriage as a life-long obligation. 

In Appendices A, B and C we give reasons for resisting 
three particular proposals which have been made at various 
times ; one providing for divorce after seven years’ separa- 
tion ; one legalising marriage with a divorced wife’s sister 
or a divorced’ husband’s brother, and the third advocating 
universal civil marriage. 

In the present state of public opinion it might bt 
regarded as impracticable to propose any drastic reduction 
in the present legal provisions for divorce, We confine 
our positive proposals to certain legal and administrative 
changes which would, in our opinion, strengthen the in- 
stitution of marriage and improve the operation of provi- 
sions relating to proceedings for divorce and for nullity. 



PART U 

SUMMARY OF PROPOSALS 

1. Welfare officers available at Divorce Courts 
Provision should be made in connection with the 

Divorce Courts for welfare officers, specially trained, _ to 
be available to see all applicants for divorce with a view 
to conciliation. 

2. Welfare officers at legal aid centres 

Welfare officers, specially trained, should be provided at 
legal aid centres to promo.te conciliation when appHca- ■ 
tions for divorce are first under consideration, and before 
solicitors have exchanged letters. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



139 



Paper No. 16. Memorandum submitted on behalf of the Church of England 



3. Nullity as an alternative plea 

All possible steps should be taken to ensure (a) that 
solicitors and welfare officers make enquiries to discover 
in each case whether an application for a decree of 
nullity might be sustained, and (b) that where they find 
ground for a nullity, they should advise that the suit 
should be fO't a decree of nullity or failing that a decree 
of divorce. 

4. Financial equality between separation and divorce 

A petitioner should not be penalised financially by 
seeking a judicial separation rather than a divorce. 

5. Respondent may request review of a separation order 
When a separation has been granted by the court, the 

respondent should have a right to apply for a reconsidera- 
tion of the original order with a view to its being revoked, 
on showing that he is repentant and desires to make 
amends and be reconciled. 

6. Court’s discretion in a dlym-ce suit 

In an application for divorce a court should have dis- 
cretion to award an order for maintenance or judicial 
separation instead of a divorce without prejudice to the 
order later being turned into one for divorce if recon- 
ciliation in the end could not be achieved. 

7. Wilful refusal not a reason for nullity 

Wilful refusal to consummate a marriage should be a 
ground for judicial separation or divorce and not a ground 
for .nullity. 

8. Artificial insemination (donor) 

The evils necessarily involved in artificial insemination 
(donor) are so grave that early consideration should be 
given to the framing of legislation to make the practice 
a criminal offence. 

9. Age of consent 

The minimum age for marriage should be raised from 
sixteen to seventeen. 

10. Assessment for income tax 

Husband and wife should be assessed separately for 
income tax. 

11. The wife’s liome under a separation order 

Where a separation order is granted to a wife, she 
should be able to apply to the court for leave to continue 
living in the home and to retain essential furniture for 
herself and her children in such cases as those where the 
husband owns the house and property. The court should 
.also have power to transfer a tenancy to the wife in cases 
where the tenancy is in the name of the husband. 

12. Family allowances 

Family allowances should be paid for the first child as 
well as for the second and subsequent children ; and the 
maternity benefit paid in respect of a_ child should be 
considerably increased for the first child at least. 

13. Mainttiiance payments 

Where sums are payable under maintenance order, the 
court should have power in a proper case to attach at the 
source of income such sums as they may order the 
husband to pay to his wife by way of maintenance. 

PART in 

PROPOSALS EXPLAINED 

1. Welfare olficers available at Divorce Courts 
A court for matrimonial causes ought always to have 
conciliation as its first object. Accordingly we strongly 
support the recommendations of the Denning Committee, 
as set out in Appendix H. 

Our proposal is : — 

That provision should be made in connection with 
the Divorce Courts for welfare officers, specially tramed, 
to be available to see all applicants for divorce with a 
view to conciliation. 

16821 



2. Welfare officers at legal aid centres 

Only too often the effort to reconcile comes in too late, 
when things have gone too far. In very many cases the 
question of a divorce is first discussed formally at a legal 
aid centre, and there at the very start and before the legal 
process is set in motion there should be a qualified person 
whose business it is to see whether conciliation is possible. 

Our proposal is : — 

Welfare officers, specially trained, should be provided 
at legal aid centres to promote concilation when applica- 
tions for divorce are first under consideration and before 
solicitors have exchanged letters. 

3. Nullity as an altcruative pica 

It is, we understand, in order now to petition for a 
nullity with divorce as an alternative plea, so that if the 
nullity fails the petition may continue as one for a divorce. 
It is the experience of Bishops and parish priests that 
quite often persons who might reasonably have petitioned 
for a nullity were never questioned by or informed by 
their legid advisers about the possibility of a nullity or 
were directly advised to seek a divorce rather than a nullity 
on the ground that it was easier to establish a case for 
divorce. 

It is of real importance to Church people or to those 
who may come later to desire marriage by the Church that 
if a nullity can be obtained, it should be obtained. The 
Church does not conduct the marriage of a divorced person 
who has a former partner stUl living. But a decree of 
nullity is a declaration that the supposed marriage was 
not a marriage at all and the parties to it are still un- 
married. The Church accepts a decree of nullity as valid 
for its own purposes {but see proposal 7) ; and accordingly 
is willing to marry any person who has received a decree 
of nullity. 

Great distress is often caused when divorced persons 
find out too late that they might have obtained a decree 
of nullity in which case they would have been eligible 
for a marriage in church. At the same time, since a divorce 
presupposes that the marriage was a real marriage, the 
court ought to know whether there was in fact a marriage 
to be dissolved : it matters therefore to the court that 
if there are grounds for a nullity they should be put before 
it. 

It should be noted that the legal consequences as to 
maintenance, marriage settlements, children et alia, are 
precisely the same whether it be a nullity or a divorce. 

Our proposal is ; — 

That all possible steps should be taken to ensure (c) 
that solicitors and welfare officers make enquiries to 
discover in each case whether an application for a 
decree of nullity might be sustained, and (ft) that where 
they find ground for a nullity they should advise that 
the suit should be for a decree of nullity or, failing ithait, 
a decree of divorce. 

4. Financial equality between separation and divorce 

If a divorce be granted, there may be a maintenance 
order to run for the joint lives of the parties, or one 
secured for the whole of the wife’s life ; and there is 
power to vary a marriage settlement. If it be a judicial 
separation, there is no power to secure maintenance for 
the whole of the wife’s life or to vary a marriage settle- 
ment, but only power to make an order to run for 
the joint lives. This is an injustice. The woman who 
chooses a separation rather than a divorce is fully entitled 
to do so and ought not to be penalised financi^y for it 
— the more so when she is in fact maintaining the marriage, 
adhering to her obligation and keeping the way open for 
reconciliation, whereas divorce acts in the contrary direc- 
tion (see Appendix F). 

Our proposal is: — 

That a petitioner should not be penalised financially 
by seeking a judicid separation rather than a divorce. 

5. Respondent may request review of a separation order 
At present a separation order is irrevocable unless both 

parties are in agreement. From the fact that the petitioner 
applied in the first place for a separation it is reasonable 
to assume that the petitioner desir^ to leave the door open 
to reconcUiation. But the separation once established, it 
may go on and the petitioner may lose the desire to take 
the initiative in ending it or even to consider the matter. 

A 2 
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If meanwhile the respondent has changed his attitude and 
desires to seek reconciliation, he ought to be able to bring 
the matter to the court for review. It may lead to recon- 
ciliation; it at least challenges the petitioner to reconsider 
the situation. 

Our proposal Is: — 

That when a separation has been granted by the 
court, the respondent should have a right to apply for 
a reconsideration of the original order with a view to 
its being revoked on showing that he is repentant an<l 
desires to make amends and be reconciled. 

6. Court’s discretion in a divorce 

In a petition for a divorce the court can only allow 
it or dismiss it. But there are cases in which the court 
might well consider that while the petition could not be 
dismissed, the real interests of the two parties would be 
better served by a period of separation, with the oppor- 
tunity it would give for reflection and a change of mind, 
than by an immediate divorce. 

Our proposal is : — 

That in an application for divorce a court should have 
discretion to award an order for maintenance or judicial 
separation instead of a divorce, without prejudice to the 
order later being turned into one for divorce if recon- 
ciliation in the end could not be achieved. 

7, Wilful refusal not a reason for nullity 

(a) A refusal to consummate may arise out of a natural 
incapacity or impotency, whether due to physiological or 
to psychological causes, existing before the marriage though 
showing itself for the first time in relation to the particular 
marriage. In such a case it is clearly appropriate to hold 
that the refusal is not “ wilful ” but due to a psychological 
attitude revealed in the marriage but present at a time 
prior to marriage ; and therefore there is a proper ground 
for a decree of nullity. Wilful refusal really means a 
refusal arising by the free volition of the respondent after 
the marriage, ex causa subseguenti, and is therefore a 
proper ground not for nullity but for divorce. The 
marriage was valid : the offence is the deliberate refusal 
of a marital duty after the marriage. 

(b) Up to 1937 the grounds upon which a decree of 
nullity could be given were precisely those which had 
obtained under the old ecclesiastical courts and were all 
acceptable to the Church. The Matrimonial Causes Act 
of 1937 added four new grounds of nullity. Three of them 
need not concern us here as in general they conform to 
the established principles of canon law and are therefore 
acceptable to the Chur<di. But the addition of “ wilful 
refusd ” has been the cause of a growing anxiety in the 
Church. For the following reasons it is to be urged 
that “ wilful refusal ” shall cease to be a ground for 
nullity and become instead a ground for judicial separation 
or a divorce; — 

1. It is of great importance that there should be full 
agreement between Church and State as to grounds 
for nullity. With the one exception there always has 
been. It would be a grave matter if the Church for its 
own spiritual purposes could no longer accept at its 
face v£due a decree of nullity. 

2. It is bad law to grant a nullity for a cause arising 
after the marriage. It contradicts the whole idea of a 
nullity, which requires a reason existing ait the time of 
the marriage and rendering it there and then void or 

■ voidable. TTie State should unite with the Church in 
refusing to accept what is a departure from sound law. 

3. The law is liable to abuse. Any childless couple 
could, by alleging wilful refusal by one of the partners, 
claim a nullity (as a more respectable method than 
divorce), and it would be very difficult to test their 
evidence. 

4. The meaning of “ consummation ” is involved. “ In 
some cases it is admitted that, although consummation 
•was avoided, the parties had free sexual intercourse by 
means of contraceptives. The ordinary decent mind 
can only interpret this in the sense that consummation, 

, though technically avoided, has virtually taken place, and 
that a decree of nullity on these grounds is, to say the 
• least, wholly inappropriate. The truth is that there 
was not so much a refusal of, or conspiracy to avoid, 
consummation as an intention to avoid the procreation 



of children.” (Bisho.p of Oxford. Marriage and 
Divorce, p. 124.) 

Our proposal is: — 

That wilful refusal to consummate a marriage should 
be a ground for judicial separation or divorce and not 
a ground for nullity. 

8. ArtiAcial insemination (donor) 

We are not certain whether the Royal Cornmission will 
enter into the questions raised by artificial insemination, 

In case they arise, we draw attention to the Report of 
the Commission appointed by the Archbishop of 
Canterbury entitled Artificial Human Insemination. We 
support the findings given on page 58 of the Report and 
in particular the fourth finding which suggests legislation. 
Accordingly our proposal is: — 

That the evils necessarily involved in artificial 
insemination (donor) are so grave that early considera- 
tion should be given to the framing of legislation to 
make the practice a criminal offence. 

9. Age of consent 

Before lOth May, 1929, a male was held to be capable 
of marriage at the age of fourteen and a female at the 
age of twelve. By the Age of Marriage Act, 1929, a 
marriage is invalid if either of the parties is under sixteen. 
The Act makes not capacity but age the deciding factor, 
Once Parliament has made age the deciding factor, it 
is right and necessary to review the age from lime to time 
in the light of changing social conditions and ideals, 
During the twentyntwo years which have elapsed since the 
minimum age was raised to sixteen many important 
changes in the law relating to young people have taken 
place and the sense of responsibility to them has increased. 

A child is now dealt with in a juvenile court until 
the age of seventeen. It is reasonable and desirable that 
the minimum age for the duties and responsibilities of 
marriage should be raised to seventeen also. 

Our proposal is: — 

That the minimum age for marriage be raised From 
sixteen to seventeen. 

10. Assessment for income tax 

At present domestic disharmony often arises when the 
wife is earning good wages and the husband has to pay 
income tax upon it. 

Further, while husband and wife are assessed together 
for income tax, a man and woman living together but not 
married are separately assessed, to their financial advan- 
tage, This is a direct encouragement to them not to 
marry. Equally it would be to the financial advantage 
of a husband and wife to obtain a divorce and still go 
on living together unmarried. Thus the present method 
of assessment does bear hardly upon the married couple 
as compared with those whose unions are illicit ; and ior 
these reasons it should be reviewed. It may be said also 
that separate assessment of husbarid and wife is in accord- 
ance with current ideas as to the right relation of the 
sexes and adds to the right conception of marriage as 
an equal partnership between responsible persons. 

Our proposal is: — 

That husband and wife should be assessed separately 
for income tax. 

11. The wife’s home under a separation order 

The special difficulties of the present housing situation 
make it a pressing duty to see that a wife and her children 
have somewhere to live under a separation order. 

The court may order maintenance to be paid to the 
wife : but this is of little use if the wife (with her children 
if any) have no home to go to. The husband, being 
alone and without children on his hands, will have much 
less difficulty in finding alternative accommodation than 
the wife. 

In this matter the wife and family should be protected 
by the courts. 

Our proposal is: — 

That where a separation order is granted to a wife, 
she should be able to apply to the court for leave 
to continue living in the home and to retain essential 
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furniture for herself and her children in such cases 
as those where the husband owns the house and pro- 
perty. The court should also have power to transfer 
a tenancy to the wife in cases where the tenancy is 
in the name of the husband. 

12. Family allowances 

It would be a direct encouragement to the young 
couple to have cbildren, and thereby a contribution to 
the stability of their marriage, if the children’s allowance 
were payable for the first child. It is with the first 
child that parents are faced with a new and heavy con- 
tinuing expense. There is, furthermore, the initial expense 
in buying pram, cot, baby clothes etc., which have to 
be bought for the first child and can be used again for 
later children: and this expense often comes on the top 
of the serious cost of buying furniture and household 
goods when they set up house together. 

Our proposal is, therefore, twofold: — 

That family allowances should be paid for the first 
child as well as for the second and subsequent children ; 
and the maternity benefit paid in respect of a child 
should be considerably increased for the first child at 
least. 

13. Maint^nce payments 

It is notoriously difficult for many women to secure 
the monies ordered by the court in maintenance. When 
the payments lapse, the children suffer as well as the 
wife. In the interests of both, it should be possible to 
arrange that as the employer deducts P.A.Y.E. for the 
benefit of the State, so he should deduct by order of the 
court so much as is ordered for the benefit of the wife 
and children. 

Our proposal is: — 

That where sums are payable under maintenance 
order, the court should have power in a proper case 
to attach at the source of income such sums as they 
may order the hu^and to pay the wife by way of 
maintenance. 

APPENDIX A 

DIVORCE AFTER SEVEN YEARS’ SEPARATION 

The proposal embodied in the Bill introduced into the 
House of Commons by Mrs. White would make it possible 
for a man, after separation from his wife for seven years, 
to obtain a divorce from her by unilateral action and 
against her wishes. The proposal rests on the argument 
that it is unjust that the man should be for ever deprived 
of the right to marry again, and socially undesirable that 
many such, men, being unable legally to form another 
union, should be living with other women and bringing 
up illegitimate children. That tiiere are many in such 
a position cannot be denied ; but the suggested remedy, 
since it has so easy an appeal as a remedy for hard cases, 
must be the more closely scrutinised in the light of general 
principles. So examined it is seen to destroy the hitherto 
accepted principle of marriage, to be ethically unsound 
and to be capable of causing great social mischief. 

1. The proposal destroys the hitherto accepted principle 

of marriage 

The law of the country holds that marriage is an obliga- 
tion freely contracted by which each partner is bound to 
the other in a life-long union. The law allows that for 
certain specified matrimonial offences the partner offended 
against can obtain a divorce from the offending partner. 
In that there is a recognisable moral principle. Under 
this proposal a man who is not offended against but is 
himself the offending party is to be given the right after 
a certain time to impose divorce upon his wife against 
her own wishes. This rests upon no principle other than 
the convenience of the offending party. It goes beyond 
the evils of divorce by consent, and introduces compulsory 
divorce against the legally innocent party, fftus introducing 
an element altogether unprincipled into the operation of 
marriage law. 

2. The proposal is ethically unsound 

Even if the proposal brings relief to a large number 
of persons, it weights the scales of justice against those 
who have done no more than maintain their own marriage 
ri^ts. 



Under the proposal, the position of a wife who in self- 
protection has had to seek a separation from her husband 
would be extremely precarious. After seven years (and 
once adopted, who is to say that the period would not 
be reduced?) she may be divorced against her will and 
left dependent upon the maintenance allotted to her. But 
the husband may then marry and may have to provide for 
a new legal wife and children. In the not unlikely event 
of his feding it impossible to support both families, what 
process of law is to compel him to do so? And which 
family is to have prior claim, the wife dispossessed of 
her rights against her will or the mistress who by lapse 
of time has been able to get legal recognition as the 
second wife? 

It is claimed that as things are the position of the 
unmarried woman and her family is very insecure; but 
the effect of the proposal is to transfer the insecurity to 
the legitimate wife and family. 

In extenuation of this unethical proposal it is asserted 
that the innocent partner in many cases withholds consent 
to divorce under present law out of malice, vindictiveness 
and spite ; or at any rate is not without responsibility 
for the break-up of the marriage. 

It is clearly impossible to legislate upon a general 
assumption about motives which it is quite impossible 
to prove. Some wives may be actuated by spite or 
revenge ; others may be actuated by perfectly worthy 
moral considerations or by conscientious convictions. Still 
less is it reasonable on such an unproved assumption to 
effect a radical and dangerous change in the law. 

As to the responsibility, it is certainly not to be assumed 
that the major responsibility always lies upon the wife ; 
nor is it often easy to assess degrees of responsibility. 
Wiere evidence can be given that a wife’s impossible 
behaviour amounts to cruelty, a divorce can already 
be sought on that ground. 

Neither of these considerations mitigates the injustice 
inherent in the proposals. 

3. The proposals are capable of causing great social 
mischief 

There are in the present situation two classes of persons 
who chiefly threaten the stability of the family life of 
this country. One is the class of person, man or woman, 
who is unfaithful to marriage vows and goes out to seek 
personal satisfaction with a third party, ignoring and often 
deriding the claims of the lawful partner. The other is 
the class of person, man or woman, who sets out to 
capture the affections of one who is already married and 
in the enticement of that partner is unmoved by any 
considerations of moral justice. 

These two classes of persons are precisely those who 
will most benefit from this Bill. A speaker in favour of 
the Bill in Parliament said frankly, “I can think of only 
one party who stands to lose something if this Bill_ is 
passed — the so-called innocent party to the marriage which 
will be dissolved under the Bill”. 

For example, under present conditions if a woman enters 
into an illicit relationshap with a married man she knows 
that this relationship has not the sanctions of the law, and 
that in consequence if the wife refuses a divorce she 
cannot possess the security which marriage ogives. This 
Bill would make it possible at the end of seven years 
for this woman to be legally married to him, anti legally 
entitled to his support. It removes the insecurity. The 
national interest xeqiuires that there should be no en- 
couragement of such irregular unions. The insecurity 
attached to them may in many cases be just the factor 
that restrains a woman from becoming attached to a 
mar ried man. 

Furthermore, this Bill would put a new and powerful 
weapon into the hands of some predatory .persons. . A 
new 'kind of blackmail would become possible. A woman 
could threaten with public exposure a man with whom- 
she is involved unless he consented in due course to apply 
for a divorce, and by re-marriage, make her, the second 
woman, eligible for the social and financial ri^ts of a 
wife, 
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' We consider, then, that tie relief which tlus Bill 
bring to many individuals today must be weighed against 
the injustice and suffering it would certainly bring to 
otihers in tihe future. And over and above such considera- 
tions we believe that the ethical weakness of ithe Bill, and 
its negation of the nature of marriage as defined both by 
the law of the Church and the law of the State, are facts 
weighty enough to condemn it. The conception of 
marriage underlying this Bill is that which regards it as 
a matter of individual convenience. If the need is to 
restore the prestige and strength of life-long marriage in 
the social thinking and habits of our people, then it is 
fatal to take a step which compels a divorce upon an 
unwilling partner for no better reason than that the 
other partner wants dl. 



APPENDIX B 

MARRIAGE WITH A DIVORCED WIFE’S SISTER 
(OR WITH A DIVORCED HUSBAND’S BROTHER) 

Both Church and State now permit a man to marry 
the sister of his deceased wife and a woman to marry 
the brother of her deceased husband. In the Judicature 
Act, 1925, Section 184 as amended by the Marriage (Pro- 
hibited Degrees of Relationship) Act, 1931, Section 2, it 
was laid down that a man may not marry the sister 
or half-sister of the wife whom he divorced or who 
has divorced him, during the former wife’s lifetime ; nor 
the former wife of his brother or half-brother whose 
marriage has been judicially dissolved during the brother’s 
lifetime. 

It has been proposed that the law should be so altered 
as to enable a man to marry his divorced wife’s sister 
and a woman to marry her divorced husband’s brother. 
We believe that any proposals to revoke the existing law 
and to legalise such marriages should be rejected. The 
family is and ought to be a secure, stable unit from which 
is excluded by universal custom any sex interest between 
its members. The person who is introduced by marriage 
into a family adopts as his or her own the brothers and 
sisters of the other partner in marriage. It is supremely 
important for the stability of the family unit and for 
the protection of its members from indulging in un- 
licensed thoughts or desires that there should be the 
strongest possible barrier against any thought or possi- 
bility of marriage with the brothers and sisters of a 
partner. The proposal hitherto has been for marriage 
with a divorced wife’s sister or divorced husband’s 
brother ; but there would be no ground for excluding 
marriage with nieces or nephews of the divorced partner, 
and thus extending the area within which complications 
could arise. 

Death is one thing: it is not likely one partner would 
actively desire the death of the other partner ; still less 
that he or she would seek to cause death. If death comes, 
it is ab extra and it brings a release from the formerly 
existing situaption. The partner thus released may legi- 
timately and without any threat to the family stability 
and in accordance with the Church’s canon law seek to 
marry the deceased partner’s brother or sister. 

The ending of a marriage by divorce is an altogether 
different matter. It is not a natural event like death, but 
an unnatural and artificially caused event. It can be 
planned for and brought about. The possibility of 
marrying a divorced partner’s brother or sister casts a 
terrible shadow backwards. The “ triangle ” of emotions 
is taken into the circle of the family. Affections in danger 
of being attached to the brother-in-law or sister-in-law 
are no longer suppressed as improper and incapable of 
fulfilment. A divorce is always a possibility and the 
affections, being capable of fulfilment, may cease to be 
regarded as ^together improper and may be allowed to 
develop instead of being suppressed. 

All -this is a special danger today in ithose many cases 
where a married couple is living with “ ia-Iaws ”. Even 
the remote possibility of being able to marry an " in-law ” 
brother or sister, nephew or niece by bringing about a 
divorce might be enough to create suspicions and un- 
easiness and to jeopardise a marriage, especially under 
the unnatural strains caused when young married couples 
have to live in the home of an “ in-law ”. 



APPENDIX C 

UNIVERSAL CIVIL MARRIAGE 

It has sometimes been proposed that marriage should 
be made legally possible only by a civil ceremony in a 
register office which could be followed, where the parties 
so desired and the religious body concerned was willing, 
by a religious ceremony. 

Such, a system would only too easily implant in the 
public mind the idea that there were two kinds of 
marriage, civil and religious, with the inference that a 
civU marriage was in the nature of a temporary and 
experimental union free from the implications of 
permanence and of mutual fidelity contained in marriage 
by a religious ceremony. Thus the basis on which the 
institution of marriage has always existed in English law, 
already gravely weakened, would come to be replaced 
by one in which marriage was treated as a completely 
individual contract, registered by the State, but without 
any social or moral requirements and obligations. 

The Church itself, under this system, would in effect 
be deprived of the power to perform a marriage. The 
parties, having been married by civil process, would come 
to Church already married. It would be a grave loss to 
religiously minded people if there was thus created a 
separation between the civil act which made the parties 
man and wife in the eyes of Church and State, and the 
religious act which would add a sacramental significance 
to what had been already done. Christians liave a right 
to claim that the religious ceremony shall in itself create 
a marriage which the State will recognise as valid for its 
purposes. 

At the same time if, as the result of a system of a 
universal and compulsory civil ceremony, the meaning of 
marriage was seriously debased, the Church might have 
to deny that the conditions necessary for a Christian 
marriage were fulfilled, in which case it would for its 
own purposes have to treat those married by civil process 
as ecclesiastically unmarried — which is again to create 
a distinction between two kinds of marriage, one secular 
and without obligations and the other religious and 
governed by enduring obligations: and such a distinction 
would be disastrous to the social and moral well-being 
of the nation. 



APPENDIX D 

THE SOCIAL CONSEQUENCES OF DIVORCE 

(a) The Royal Commission will have before it statistics 
of the number of divorces each year since 1857 when 
for the first time in this country divorce with the right 
to re-marry became possible without recourse to a special 
Act of Parliament in each case. The figures will show 
that what had been for a long time a relatively negligible 
factor m public life bad by 1940 reached very disturbing 
proportions. In the last few years the annual figure has 
been nearly three times that of 1940, with the peak figure 
nearly six times the 1940 figure. There seems little sign 
of any substantial decrease in the latest figures. Divorce 
on this scale is a very dangerous threat to the stability 
of the family and to the conception of marriage as a 
life-long obligation. 

(b) No doubt the greatest factor in the large increase in 
the number of divorces has been the dislocation and dis- 
turbance caused by war conditions. But it must be remem- 
bered also that the Herbert Act of 1937 legalised additional 
grounds for divorce ; and additional facilities for obtaining 
divorces, including special provision for helping poor 
people, have increased the number of divorces without 
necessarily increasing the number of broken homes. 

(c) It is to be admitted that much individual suffering 
and hardship has been relieved by means of divorce. But 
marriage never has been regarded, in any civilised society, 
as a matter of individual concern only. It is inevitably 
and rightly a social concern of vital interest to the chfidren 
as future citizens and to the fabric and cohesion of the 
social life of a nation. It should be recognised ithat the 
loss to children and to the social order may outweigh 
the benefit (so far as it is a benefit) brought to married 
persons whose hardships are relieved by divorce. In fact 
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we are satisfied that the damage done to children and 
young people and to the nation by easy divorce does far 
outweigh the supposed gains to individuals. 

(d) It is difficult to establish the amount of damage with- 
out a tedious enumeration of instances or a catena of 
authoritative utterances : an,d it may be supposed that 
such evidence will be supplied to the Royal Commission 
from other sources. A Council of the Church of England 
is at the moment engaged in a piece of research as to how 
far a relation is found to exist between moral breakdown 
in people and previous experience of a broken home : u 
the results seetn to be significant, they wpl be communi- 
cated to the Royal Commission. Here it will suffice to 
present the following summary statements: — 

<i) Teachers in schools are acutely aware of ffie 
devastating psychological effects upon their pupils of a 
broken home. A school admits of something like a 
scientific discrimination between children from the settled 
home and children from the broken home. It is a 
matter of grave significance that the teaching profes- 
sion is almost unanimous in its diagnosis of the depth 
and the extent of ipsychological damage being caused, 
with serious results upon these young citizens ot the 
future. 

(ii) Magistrates and social workers testify to the part 
played (amongst other things, no doubt) by broken 
homes in producing juvenile delinquents who express 
their psychological disturbances by destructive and anti- 
social actions. 

(iii) Young people grow up with totally distorted ideas 
of marriage and divorce. Divorce is taken fi^ granted 
as the almost natural way out of any difficulty in 
married life ; and the idea of marital obligations to 
fidelity and life-long dutifulness is often completely 
unrealised. 

(iv) The many influences which overstimulate the 
sexual side of life in the country today all tend to 
magnify “ romance ”, in the sense of physical attrac- 
tion, as the chief element in “ love ” and as having 
a right to full satisfaction whether inside or outside 
marriage. The answer to such mischievious ideas is 
to exhibit a true idea of marriage which while including 
its physical aspect spiritualises it by its association with 
all the other elements human and divine which make 
up a complete partnership of man, and wife. But all 
these elements require a whole life of mutual partner- 
ship to grow, mature and reach their fruition. Divorce 
by destroying the life-long obligation helps to destroy 
in the public mind a true idea of marriage. 

(v) The social effects already apparent of “ broken 
homes ” are grave enough. They are likely to increase 
as the children born of the present unstable generation 
come to manhood and womanhood. Thinking rnen are 
alarmed. If any alteration is made in the law, it rnust 
be in the direction of restricting an,d not of extending 
facilities for divorce. 

(e) Our view is that the growth of divorce brings far 
more loss to the nation and the nation’s children than 
it brings gain to individuals. It is said further that the 
gain to individuals is not what it is often supposed to 
be. There are many cases where it cannot be denied 
that in a second marriage a man or woman has found 
a sincerely spiritual and uplifting experience which was 
altogether absent, and not by his or her chief fault, from 
a first marriage ended by divorce. But there are many 
other cases where selfish people, having quarrelled with 
a partner or transferred their affections elsewhere, have 
recourse to divorce and re-marriage, and remain the selfish 
people they were before. They have refused the spiritual 
discipline of meeting and overcoming difficulties in their 
personal relations: they have indulged their own weak- 
nesses and selfwOl. All this is no gain to them, but m 
the deepest sense spiritual loss. Nor is_ it a g^n to the 
nation since such people having failed in fidelity and in 
a faithful management of personal relations, will be con- 
tributing to the national life not only the example of their 
failure but also a stunted and self-regardmg personality. 

(/) To this section are appended two quotations setting 
out certain general reflections on the matter : — 

(i) “Where little, if any, check is placed by social 
condemnation upon the easy exchange of one partner 
for another, it is difficult to exaggerate the degree of 
family instability that will in the end result. Where 
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the marriage bond is recognised as permanent, self- 
discipline is more easily imposed, tolerance more easily 
granted, and harmony and companionship more patiently 
sought. The indissolubility of marriage is for most 
people their best protection against their own indiscipline 
and selfishness — an invaluable assistance towards the 
attainment of married happiness. 

Easy divorce, however, fosters the innate lawlessness 
of human affections. It adds power to temptations to 
infidelity by holding out the possibility of combining 
a gratification of desire with respectability. It weakens 
any incentive to forgive infidelity, and prompts rather 
the grasping of any opportunity offered for release from 
O'Wigations felt to be irksome. The seed-thought of 
divorce and escape may quickly poison the mind and 
paralyse the will to find a way through the disappoint- 
ment and difficulties.” (See Marriage in Church and 
State, Lacey and Mortimer, p. 209.) 

(ii) “The moment any real strain arises in domestic 
relations, the partners feel themselves at liberty to look 
around for more amiable or attractive mates, secure 
in the conviction that, if they dissolve their union and 
seek a second (or even a third and a fourth) marriage 
elsewhere, society will not hold them gravely to blame. 
Furthermore, if all serious restraint of divorce or re- 
marriage is removed, the engaging qualities of a chance- 
met third party may at once arouse a desire to win his 
or her affections, with a view to entering into a new 
and more delightful union than the existing one. How 
active are the forces of this kind already at work is 
well known to everyone engaged In attempts to re-unite 
estranged couples. 

There is a further consideration of even wider scc^c. 
The more an exchange of partners becomes a practical 
possibility, the more an evasion of parenthood will be 
fostered, for children cannot but create a bond which 
renders the dissolution of the partnership more difficult. 
As a result the proportion of children to the remainder 
of the community will be gravely reduced. The serious 
economic and sociological consequences of such a 
development require no emphasis. Already the decline 
in the birth-rate is contributing to a higher average 
age-level for the community as a whole.” (See Marriage 
and Divorce, Kirk, pp. 80 and 81.) 

APPENDIX E 

PREPARATION FOR MARRIAGE 

The State is built round the institution of the family 
within which children learn their first social duties and 
it suffers, therefore, from the marriage failures of its 
citizens. Consequently, its primary concern must be not 
to provide remedies when breakdown has already 
happened, but to prevent breakdowns from occurring. It 
follows that the State must find some way to ensure that 
her citizens are provided with education for home and 
family life. We believe that this should be undertaken by 
two methods: — 

(а) direct education under the auspices of the State, 

(б) the State encouragement of such educational work 
undertaken by responsible voluntary bodies. 

(a) Direct education 

(i) In a small way this process has now begun since 
the issue of the Registrar General’s instructions to 
Superintendent Registrars to inform couples coming to 
be married of the life-long nature of the relationship 
into which, by law, they are entering. We urge that 
^1 registrars who do not follow this instruction be 
directed to do so. 

(ii) We urge that a handbook dealing wiffi the basic 
mor^, physic^ and psychological elements in marriage, 
be available for all who marry in register offices (such 
as The. Threshold of Marriage, published by the Church 
of England Moral Welfare Council), which could 
readily be adapted so as to be suitable for issue in a 
register office. To it could be added the names of 
organisations willing and able to help in marriage and 
to provide further information. 

(iiD We fuHy endorse the words of the Denning 
Report: — 

“ We have been much impressed by the evidence 

of experienced workers in this field that the basic 

causes of marriage failure are to be found in false 
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ideas and unsound emotional attitudes developed 
before marriage, in youth and even in childhood. The 
right time to correct those ideas and attitudes is before 
■marriage.” 

We urge that sex education in schools and youth clubs 
be in the hands of trained and competent teachers and 
extended to include training in the whole field of 
personal relationships, with special reference to family 
life. The exclusive emphasis in sex education on its 
physical and psychological aspects, to the exclusion of 
the spiritual, moral and social, may well do more harm 
than good to the children. (See Sex Education and the 
Teacher and Sex Education and the Adolescent, pub- 
lished by the Church of England Moral Welfare 
Council.) 

(b) The State encouragement of educational work under- 
taken by responsible bodies 

(i) We welcome the permission given by the 
Registrar General for the display in register offices of 
cards advertising die names of societies offering advice 
and help on marriage. We would recommend that 
those cards should not merely be displayed, but actually 
handed to the couples. 

(ii) We welcome the financial help now offered 
through the Horae Office towards the training of persons 
willing to give help and advice to those who ask for aid 
in their matrimonial difficulties under the auspices of the 
National (Marriage Guidance Council, the Church of 
En^and Moral Welfare Council, the Catholic Marriage 
Advisory Council and the Family Welfare Association. 
We would urge that further financial encouragement 
should be given through die Ministry of Education to 
local education authorities to support courses run to 
pr^are young people for marriage and family life. 

(iii) The period spent by the national servicemen 
in the Forces offers a specially important opportuiuty 
for education covering preparation for family life. 
We welcome the invitations given ito the Church of 
England Moral Welfare Council and to the National 
Marriage Guidance Council to help in the training of 
chaplains and welfare officers and in the organising of 
courses on marriage and family life for personnel. 
We would urge that the very small experiments in 
this field which have been allowed so far should now 
be greatly extended, in view of the vital importance 
of this period in a young man’s life as he approaches 
the age when marriage responsibilities are so commonly 
accepted. 

APPENDIX F 

SEPARATION AND DIVORCE COMPARED 
Our proposal 4 is that a petitioner seeking separation 
rather than a divorce should not thereby be penalised 
financially. This proposal presupposes that a separation 
is at least as legitimate a ti^g to desire and obtain as a 
divorce. The proposal contained in .Mrs. White’s Bill, 
that a man separated from bis wife should after a time 
have a ri^t to a divorce, presupposes that in some cases 
at least a divorce is socially and morally preferable to 
a separation and should be obtainable even against the 
wishes of die other partner. Which of these two positions 
is nearer the truth? 



{b) A separation, while witnessing to the fact that 
a marriage has broken down, at the same time bears 
a telling witness to the true conception of marriage 
as a life-long obligation. It demonstrates that even 
when living together has become impossible, the obliga- 
tion remains so firm as to prevent the parties making 
a fresh union. And, of course, it does keep the door 
open to a reconciliation. 

(c) Of course separation inflicts frustration and hard- 
ship upon many people who see no reason why they 
should not be free to marry again. But who ever 
succeeded in raising the moral tone of any society 
without causing the frustration of some natural desires 
and 'the hardship of having to forego them? The 
choice is simple ; either for the well-being of the nation 
public understanding of what marriage requires is to 
be raised, or for the convenience of individuals it is 
to be left to find its own level : if it is to be raised, the 
necessary price must be paid. 

(d) In fact ito prefer divorce to separation and thus 
replace some illicit unions by fresh legal unions is only 
to paper over the cracks. Though the illicit union 
can now become a legal marriage, the moral situation 
is completely unchanged. If broken homes and divorces 
and the possession by children of a multiplicity of legal 
or ex-legal parents are an evil, then it only perpetuates 
and encourages the evil to lend it the respectability of 
legal status'. It is of real moral importance that things 
should be called by their right names. Separation does 
at lease secure that illicit unions cannot borrow the 
title of marriage or the status of legitimacy. And a 
person who chooses a separation in preference to a 
divorce is helping to keep reality in this realm. 

(e) FuT'ther, it is not all frustration and hardship 
to the separated person. If by divorce he may marry 
again, and claim thereby to have become a good citizen, 
he will become satisfied with himself and his own 
moral sense will be blurred. If he endures the hardship 
of a separation, his conscience may at any time reassert 
itself and he may be driven to repentance and recon- 
ciliation: in which case the way back is still open. 
Such reasons should persuade people that to seek a 

separation, where a marriage appears to have broken 
down, instead of a divorce is the better and sounder and 
socially more helpful way, even if it be the harder. It 
is in fact the way which the Church has always approved 
when cohabitation for one reason or another comes to 
be really intolerable. And accordingly the Committee 
report of the Lambeth Conference (1948) dealing with 
marriage includes these words; “we believe that in the 
confused situation of the present time there is urgent 
need to proclaim to all men and women everywhere the 
fact that marriage always entails the obligation of a life- 
long union. More particularly would we earnestly implore 
those whose marriages are unhappy to remain stead- 
fastly faithful to their marriage vows, relying on the 
unfailing resources of God’s grace 



APPENDIX G 

THE PRINCIPLE OF MARRIAGE IN ENGLISH 
LAW 



In many cases separations are undoubtedly followed by 
illicit unions and illegitimate families, and no one will 
deny 'that during separation all the proper purposes of 
matrimony are frustrated completely. It is an easy step 
to say that, therefore, the hollow pretence of a marriage 
bond should be removed, and the partners be set free by 
a ffivorce to find other partners to whom they may be 
legally married. But if it is a natioual asset that 
marriage should be highly esteemed as a life-long obliga- 
tion, stem measures may well be required to reverse the 
process of the last forty years which has increasingjy 
robbed marria^ of its permanence and prestige : and tiie 
respective merits of a separation and a divorce must be 
considered in this light. 

(o) Each divorce does nothing at all for the national 
life but to demonstrate once more that if troubles arise 
in married life, the natural thing is to get a divorce 
and marry again. This belief has already soaked 
deeply into the minds of our people and not least 
into the minds of young people and children. 



<o) Lord Penzance dn Hyde v. Hyde (1866), P, and D. 
lit) (p. p3) said that English law knows only one kind 
of marriage and that is “ the voluntary union for life 
01 one man with one woman to the exclusion of all 
others . 



Compare also Halsbury, Lam of England (Hailsham 
edition) Volume xvi, p. 278, where it is stated that the 
only sense of the word “ marriage ” recognised in English 
law is “ The voluntary union for life of one man with 
one woman to the exclusion of aU others See references 
there given. 

ib) Congruously with the above, the Committee on 
Procedure in Matrimonial Causes (the Denning Commit- 
tee) in its final Report presented to Parliament, February, 
1947, recommended on page 17 ffiat: — 

“ . . . the form of marriage in Register Offices should 
be revised so as to emphasise the solemnity of the 
occasion and clearly ito express the principle that mar- 
riage is the personal union, for better or for worse, of 
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one man with one woman, exclusive of all others on 
either side so long as both shall live . . . The obligations 
[of this principle] should be expressly brought home.” 

Effect has already been given, to this recommendation 
by the Registrar General’s instructions quoted in Part I, 
paragraph 5 of this memorandum. 



APPENDIX H 



WELFARE OFFICERS 



EXTRACT FROM THE REPORT OF THE 
DENNDSiG COMMITTEE 

" Welfare Officers should be appointed to give guidance 
to parties who resort to the Divorce Court or are con- 
templating doing so. These Court Welfare Officers should 
be carefully selected. The aim should be to appoint men 
and women of such education, sympathy and understand- 
ing as to be able to obtain the confidence of persons in 
all sections of the community. They should preferably 
be persons holding a degree or diploma in social science 
but this should not be regarded as essential. They should 
be trained in social service, particularly in marriage 
guidance and the welfare of children ; and they should 
be given courses of instruction including refresher courses 
in those subjects. 



It will be ,the duty of the Court Welfare Officer to give 
guidance where the parties or one of them wish, to make 
use of his services, and particularly, to endeavour to effect 
reconciliation if it is a suitable case for him to handle ; 
or to refer the parties to one of the voluntary societies, 
a doctor, a clergyman or any otlier person, if that appears 
to be the best way of dealing with it. If one of the 
parties lives in a district a considerable distance away, the 
officer should be able to call on another Court Welfare 
Officer of that district to assist in the case. One of the 
advantages of adapting the probation system to this work 
is the existence of officers in all parts of the country who 
can render assistance. 

Every legitimate incLucement should be made to per- 
suade parties who are contemplating divorce to consult a 
Court Welfare Officer or one of the voluntary societies 
or other suitable person at the earliest possible moment 
but no compulsion should be used. In, those sections of 
the community who do not have the means to consult a 
solicitor, the probation officer is already well known and 
has so well earned their confidence that they often resort 
to him for help. We see no reason why the Court 
Welfare Officer should not in time be equally well known 
to and inspire equal confidence in those persons. Informa- 
tion about him and his work should be brought to the 
public notice. As regards those persons who consult a 
solicitor we are confident that in any case where there 
is a possibility of reconciliation the members of the solici- 
tors’ profession 'Wil] recognise the dcsirabOity of attempting 
it by advising their clients, before solicitor’s letters are 
exchanged or petitions presented, to consult a welfare 
officer or one of the voluntary societies or any other 
suitable person. If the Rushcliffe scheme of legal aid 
is brought into operation, it should be regarded as the 
duty of the staff at the legal aid centre to give this advice. 
It was suggested to us that there should be a welfare 
worker at each legal aid centre but we do not think that 
is necessary. Even after divorce proceedings are started, 
endeavours for reconciliation should continue. The name 
and address of the Welfare Officer and the fact that he 
is available should be made known to every party to a 
divorce proceeding. In particular whenever a petition 
is served on a respondent, the notice accompanying it 
should give the name and addr^s of the Welfare Officer 
to whom he or she should go for advice if desired. More- 
over the Welfare Officer should have access to every 
petition and, in such cases as he thinks suitable, should 
write to the parties or their representatives offering his 
services. 
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The Count Welfare Officer should also have special 
duties to perform in cases where a party seeks leave to 
present a petition for divorce within three years of marri- 
age, At present a judge may grant leave on the ground 
of exceptional hardship suffered by the petitioner or ex- 
ceptional depravity on the part of the respondent ; and 
in, determining any application for leave the statute re- 
quires the judge to have regard to the interests of any 
children and to the question whether there is a reasonable 
probability of reconciliation before the expiration of the 
three years. This is the only place in the Matrimonial 
Causes Acts where regard is had to reconciliation, and it 
is then only in cases of ‘ exceptional hardship ’ or ‘ excep- 
tional depravity’, which are obviously the cases least 
favourable for reconciliation. It is not within our terms 
of reference to consider whether leave should continue 
to be restricted to ‘ exceptional hardship ’ and ‘ exceptional 
depravity’: but we think it right to draw attention to 
the anomaly of having regard to reconciliation only 
in those cases. In any event in our opinion it should 
be open to the Court on every application for leave to 
present a petition within three years of marriage, to refer 
the case for enquiry and report to the Court Welfare 
Officer as to the interests of any children and the question 
of reconciliation. This should be of great assistance to 
the Judge who has to deal with the application. In addition 
we hope that if this becomes the recognised procedure, 
it will lead parties in any case to consult the Court Wel- 
fare Officer before making such an application. That 
may assist reconciliation, for competent advice within the 
first three years might save many marriages which would 
otherwise have foundered. In his report to the Court, 
the Welfare Officer should not disclose any communica- 
tion made by the parties to him in his efforts at recon- 
ciliation but should confine liimself to tip one question 
whether there is any prospect of reconciliation.” 



APPENDIX J 

THE CHRISTIAN DOCTRINE OF MARRIAGE 

(a) The Church derives from the teaching of Jesus Chi’ist 
its understanding of what marriage rightly is according 
to the will and purpose of God. His teaching requires 
that “ a man leave his father and mother and cleave to 
his wife ; and they twain shall be one flesh : so then they 
are no more twain, but one flesh ”. (St. Mark 10, vv. 7 
and 8.) His teaching requires that marriage shall be 
life-long: “whosoever shall put away his wife and roarrv 
another committeth adultery against her. And if a woman 
shall put away her husband and be married to another, 
she committeth adultery”. (St. Mark 10, vv. 11 and 12.) 
Accordingly the Church affirms " that marriage is a union 
permanent in its nature and life-long ”. 

(h) The Church has defined the causes for which 
matrimony was ordained as follows : — 

" First, it was ordained for the procreation of children, 
to be brought up in the fear and nurture of the Lord, 
and to the praise o-f His holy name. 

“ Secondly, it was ordained for a remedy against sin, 
and to avoid fornication ; that such persons as have not 
the gift of continency might marry and keep themselves 
undefiled members of Christ’s body. 

“ Thirdly, it was ordained for the mutual society, help 
and comfort that the one ought to have of the other, 
both in prosperity and adversity.” 

Book of Common Prayer. 
Solemnization of Matrimony. 

The second cause was expressed in the Revised Prayer 
Book (1928) as follows: “ it was ordained in order that the 
natural instincts and affections, implanted by God, should 
be hallowed and directed aright ; that those who are called 
of God to this holy estate, should continue therein in 
pureness of living ”. « 

(c) Those who are married in Church commit themselves 
to the obligations required by Christian doctrine by 
pledging, eaiSi to the other, “ to have and to hold, from 
this day forward, for better for worse, for richer for 
poorer, in sickness and in health, to love and to cherish, 
till death us do part, according to God’s holy ordinance ”. 
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<i)The Church beUevca that , the 

is SStw Span 

S ln?e “ dhlug hit Hfe-loug "'““!r2“%Te“hhth 

ment of the personalities of husband and wile muruauy 
STrShei by the ptoeees of meetiuB, 

Lsimilating together the varied experiences, good and ill, 
of their life together. 

le) The Church believes that the person is the dirKl 

ill iltigrity. It is of the first importance for a nation that 
this divine law should be upheld. 

appendix k 

WHAT CONSTITUTES A MARRIAGE ? 

(a) Both Church and State are in agreement as to cerUin 

marriage to be established. 

(b) Difficult questions can be raised ‘concerning the 
mSter of intention, especially from the side of Church 
But SO long as English law knows only one kind ot 

SarriaK ” as a life-long and exclusive union parties 
who contract in a register office may '’e presumed, as m 
good canon law they should be to have done so wiffi ffie 
implication of a life-long °bhgatipn equaUy with ffie 
parties who contract in church. There is not as yet 
anv conclusive evidence that this prmciple is no longer 
applicable *’ {Bishop of Oxford. Marriage md Divorce, 
1948.) And the recent instruction of the Registrar p^ieral 
helps to ensure that the right mtention is present in the 
minds of those who contract in a register office. 

(c) The ancient doctrine of the Church, still upheld in 

of due publicity may be fulfilled, 



SUBUirniD ON BEHAUr OF THE CHURCH OF ENGLAND 



I lE. Aiidril. Arcs great confusion was caused by 

dindesfce ‘’““f 

tte Smfiy given by it (amongst other reasons) tat it 
to be reouired that aU marriages should be 
celebrated by or before a priest, tbou^ not for many 
Snniries did the Church begin to hold the view that 
marriaee contracts made in the absence of a pnest were 
mi^f a^d void The Church of Rome since the time of 
Sf Council of Trent has held and applied ffiat view as 
a domestic regulation for its own Jr°j_ 

Mardwicke’s Act (1753) had much the same effect in 
England until nineteenth century legislation made 
valS in England if celebrated, after due 
presence of witnesses, before the registrar. The Church 
nf Enaland acquiesced in this provision as violatog 
Sincfpl Indeed, the primitive and Cathohe doctrine 
was thus rescued from oblivion that for a true and valid 
marriage neither a priest nor a religious ceremony is n^- 
saryTiut only the duly witneswd exchange ^ 

ministrants of marriage are the contracting parties. (See 
Bishop of Oxford op. at.) 



appendix l 

MARRIAGE DISCIPLINE IN THE CHURCH OF 
ENGLAND 

Tt it; a necessary consequence of the Christian doc- 
, if rn^rS tSt divorce with freedom to marry 
trine of | r„gg divorce must always mark 

It^X 

Eve?v Church in Christendom has to decide its own 
SSe to divorce. The Orthodox Church recopises 
and accepts divorce on certain specified grounds . the 
RomaSSthoUc Church can disregard for its own purposes 
cemfn marriages and divorces of persons joining that 
Church which had taken place before they became its 
Semberstid can re-many Stem : ffie Free Churches h^ 
nnwer to re-marrv persons after divorce . the Church of 
England is perhaps the strictest of all Churches in that 
1 rlgari, th? Bulling of any 

as a bar to re-marnage by the rites of the Church ot 
England. This position is made clear m the resolution 
pa^ed by the Convocation of Canterbury, m June, 1938, 
with which a resolution of the Convocation York 
passed at the same time is in substantial agreement. 

“That in order to maintain the principle of life-long 
oblieation which is inherent in every legally contracted 
marriage and is expressed in the plainest terms in the 
Marriage Service, the Church should not allow t^e use 
of that Service in the case of anyone who has a former 
partner still living.” 

(b) The Church must also decide its attitude to those 
of its members or to those wishing to join it who have 
in fact been divorced and have been married agm by 
secular process. The Church, while bound to uphold 
without compromise the absolute standa^ of _marriage 
Eutrosted to ?t by the teaching of Jesus 
hound in the hght ot His compassion to (“It 
and help those men and women often m deep d'sttess 
and need, who have contracted anopei union after 
divorce. The attitude of the Church of England m such 
cases has never been formally defined by Convocation, 
but it is sufficiently described by the following extract 
from the Report of the Lambeth Conference of Bishops 
of the Anglican Communion held in 1948. 

“The Church has a primary duty m the pas'^eral 
care of those who are married or are about to be 
married, not less than in the exercise of disciplme foi 
upholding Christian standards. To this end regular 
and systematic instruction of the congregation on the 
meaning and responsibilities of marriage, and particular 
. preparation of engaged persons, should be regarded a 
a normal pastoral duty in every parish, and all parisn 
priests should be equipped for these tasks. 



Confirmed members of the Church who parry 
contrary to the law of the Church, as accepted m the 
provincial or regional Churcji to which they bejofS; 
should be regarded as subject to the disciplme ot the 
Church in respect of admission to Holy Communion. 
Their admission to Holy Communion lies within tne 
discretion of the Bishop, due regard being had to their 
own spiritual good and the avoidance of scandal to 
others. In every case where a person with a tormer 
partner still living is re-married and desires to be admittea 
to Holy Communion the case should be referred to tne 
Bishop, subject to provincial or regional regulations. 

{Received Wh January. 1952.) 
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28 May, 1952] His Grace the Lord Archbishop of Canterbury, the Right Rev. the Lord 

Bishop of London, the Rev. Canon Hugh Warner and Dr. G. L, Russell 



EXAMINATION OF WITNESSES 

{His Grace the LORD ARCHBISHOP OF CANTERBURY, the Right Rev. the LORD BISHOP OF LONDON, the Rev. 
CANON HUGH WARNER and Dr. G. L. RUSSELL; called and exatnincd. Mr. J. E. S. SIMON, Q.C., M.P. in 

attenduncc.) 



1157. (Chairman): Your Grace, I understand you are 
accompanied by the Bishop of London, Canon Hugh 
Warner of the Church of England Moral Welfare Council, 
Dr. G. L. Russell of Harley Street and Mr. Simon, Q.C., 
M.P. As I understand the matter, we should address 
our questions to you and the others are here to assist 
you in various capacities, is that right? — {Archbishop of 
Canterbury) : I shall pass as many of the questions as I 
can to those who are with me, 

1158. If I may refer in particular to Mr. Simon, he has 
of course put in a memorandum and we do not regard 
him as being here in the capacity of witness today. — He 
is here to advise us on any legal point. Is that all right? 

1159. Perfectly all right. — Otherwise he is not, here as 
a witness. 

1160. We shall not address questions to Mr. Simon in 
the circumstances but he will give you such assistance as 
you require? — ^Yes. 

1161,. We have all read your memorandum with great 
care and it is most helpful, but is there anything you 
wish to add before we question you upon it? — I would 
draw attention to one matter which is not in our pro- 
posals because it is not a matter for legislation. We are 
very strongly behind the growing movement of marriage 
guidance and would support what a number of other 
witnesses have said to you on that subject. I wanted 
to explain why this was not in our -own memorandum. 

1162. As you have noted, our terms of reference do 
not include our expressing any views as to legislation 
for the instruction of the young prior to marriage. — 
But we do regard it as an extremely importan,t matter 
and if you could so far turn a blind eye to your instruc- 
tions as to give it a little backing, we should be very 
glad, I think. 

1163. It was suggested only yesterday that we might 
offer some obiter dicta. — ^That would meet it. 

1164. Will you turn to Part I of your memorandum 
where you begin with the general principles. May I read 
the first paragraph. You say: — 

“In presenting evidence. on behalf of the Church of 
England, we wish to emphasise first how important it 
is that in carrying through its task the Royal Commis- 
sion should proceed from some general principle as to 
the significance of marriage in itself and as a social 
institution. In,evitably the Royal Commission must 
devote much of its consideration to apparent hardships 
and injustices arising out of the present laws concerning 
marriage and divorce. But if the principle applied to 
them were to be simply that of relieving hardships and 
iHijustices by various alleviations and anaesthetics, that 
would in effect be dealing with symptoms without 
diagnosing the causes or seeking either to discover or to 
remedy the underlying disease. We venture first, there- 
fore, to put forward a general principle which will, we 
trust, hRye the ready acceptance and respect of all the 
mem'Sers of the Royal Commission, introducing it by 
a brief reference to the doctrine and practice of the 
Church of England.” 

Who is represented by the pronoun “we”? In other 
words, what is the origin of this memorandum? — ^I think. 
I can say that the “ we ” is the editorial we. This memo- 
randum was prepared in the first instance by the Church 
of England Council for Moral Welfare, which is a council 
of the Church Assembly charged with the specific duty of 
watching matters concerning marriage and the family. Their 
draft was submitted to four or five Bishops for further 
consideration and it has, therefore, behind it the assent 
of some Bishops who are specially concerned with this 
matter. I might add that, in the principles which it main- 
tains, it has behind it official bodies like the Convoca- 
tions of Canterbury and York. It is merely expanding that 
which springs from resolutions of those bodies. 

1165. In your view, it does state the attitude of the 
Church of England on this matter? — I think I can claim 
almost universally. I do not say that all our proposals 



would have universal assent but the general approach and 
the main principle which wc maintain, that it is a matter 
for tightening up and not relaxing the laws, will have 
the support of, 1 think, practically the whole Church. 1 
may add that the Modern Churchmen’s Union has sub- 
mitted evidence roughly in line with ours. {Canon 
Warner) : May I add one other point, some of the Appen- 
dices arc the results of commissions which have sat on 
such subjects as artificial insemination and education in 
schools, 

1166. Your next two -paragraphs set out shortly the 
Cliurch’s practice. Then you set out your principle for 
the nation and it is introduced by this explanatory para- 
graph: — 

“The Royal Commission has to regard not churches 
as such but the nation. In the nation are those who 
hold and apply the Christian standard of marriage. But 
there are very many, perhaps a majority, who do not 
hold it on Christian grounds, or do not hold it at all. 
That being so, the Royal Commission could not base 
its recommendations solely on the grounds of Christian 
doctrine. On the other hand, as suggested in the first 
paragraph, it owes it to the nation to propound some 
general principle which has guided its own thinking and 
which it recommends as a sound principle for public 
acceptance.” 

That is, I think, clear, that we could not base our recom- 
mendations for the nation solely on the grounds of 
Christian doctrine, and that you appreciate? — {Archbishop 
of Canterbury): Yes. 

1167. By way of introduction to the <juestioning, per- 
haps you would yourself read the general principle you 
put forward? — 

“We suggest that a generally acceptable principle 
can be derived from the following propositions : (a) A 
nation in which the Christian standard was in fact 
attained, tliat is to say, in which no one wished for a 
divorce, in which husband and wife lived together in 
fidelity and happiness till parted by death and in 
which, the children grew to maturity in the security of 
such a home, would by virtue of this stability of the 
family unit be immensely strengthened in its national 
culture and responsibilities.” 

1 do not think there would be any dispute on that. If 
everybody lived that kind of married life and had that 
kind of home, any nation would thereby be immensely 
strengthened in the vital unit of the family. 

“(b) Conversely a nation in which the Cliristian 
standard ceased to be operative to any great extent, 
that is say, in which the divorces were frequent and 
increasing in number and not discouraged by public 
opinion, in which husbands had many previous wives 
living and wives many previous husbands and in which 
at will their marriages could be ended, in which large 
numbers of children lost the security of home life 
and suffered the injuries of ‘ broken homes would 
by virtue of .the break-up of family life be gravely 
weakened in its national character and culture and in 
meeting its national tasks and responsibilities.” 

That is putting the opposite picture at its extremity. I 
put there two ectremely contrasted pictures and I do not 
think that any member of the Royal Commission would 
deny that the one would .produce a stable and happy 
nation and the other would introduce a grave element 
of instability. 

“ (c) Accordingly it must be the desire of all respon- 
sible people that by the deliberate will of its citizens 
and by the operation of the nation’s laws, the national 
standards and habits should approximate as far as 
possible to the Christian standard. Thus, whether ex- 
plicitly on Christian grounds or simply on grounds of 
national well-being, the principle should be to adhere as 
far as possible to the Christian standard and to allow 
departures from it only regretfully and owing to ‘ the 
hardness of men’s hearts ’ and with as little detriment 
'as possible to the stability of the family as the indis- 
pensable unit of a sound national life.” 
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[Continued 



I hope, my Lord, you will forgive us for thus suggesting 
to the Royal Commission in paragraph (c) the conclusion 
they should draw from paragraphs (a) and (6), hut we do 
suggest that that is almost inevitably the necessary ap- 
proach. We could have come to you and based our 
evidence entirely and exclusively on the teaching of the 
Church and Christian doctrine and said “That is that 
and if you depart from that the worse for you That 
would have been a possible attitude, but we approached 
our task with a feeling of responsibility to help you as 
much as possible by suggesting that, quite apart from 
the bases of Christian doctrine, here is a universal ground 
upon which everybody can approach these problems on an 
agreed principle. 

1 168. Thank you. ' Now you go on to say: — 

“ Evidence is given in Appendix D in support of sub- 
section {b) above, to show something of the ravages 
now being made in the nation by the breakdown of 
personal relationships within marriage.” 

I shall not refer you to that Appendix, it is there and 
speaks for itself. Then you go on in paragraphs 5 and 6 
to refer to the existing principles of English law and to a 
practice for the nation. I have no questions there. Will 
you turn to the concluding sub-paragraph of paragraph 6 
which is as follows: — 

“We recognise that in the nation as it is, divorce 
laws are inevitable. It would indeed be hard to prove 
that the sum of domestic happiness and family well- 
being and consequent national well-being has been 
increased by the Matrimonial Causes Act of 1857. 
But it would not, without a great change in public 
opinion, be possible to go back to the pre-1857 
situation.” 

There you are recognising things as they are and you 
go on later to make certain suggestions on that footing. 
Then you go on under the heading “ Marriage, nullity 
and divorce” to say: — 

'* The Church of England accepts civil marriage as in 
every respect valid marriage. It can do so because (a) 
all the normal conditions as to publicity, age, consent, 
identity of person, etc. are fulfilled, and (b) in the eyes 
of the law every marriage is in intention a life-long 
contract.” 

And you welcome the instructions of, the Registrar 
General, which you have set out in paragraph 5, drawing 
the attention of the parties who are married before a 
registrar to the fact that this is a life-long union. You go 
on to say that you oppose any measures which would 
extend the present legal provisions for divorce and in 
Appendices A, B and C you give your reasons for resist- 
ing three particular proposals which have been made at 
various times, one providing for divorce after seven years’ 
separation, one legalising marriage with a divorced wife’s 
sister or divorced husband’s brother, and a third advoca- 
ting universal civil marriage. Might I add a fourth, 
upon which I shall invite your views. That is a sugges- 
tion which has been made by an earlier witness that if 
a marriage has been, as he described it, broken up, t fipt 
is to say the parties no longer wish to live in amity 
together, it should be possible after three years to get 
a divorce by mutual consent. I shall come to ftat later. 
Then you go on to set out certain positive proposes as 
to legal and administrative changes which would, in your 
opinion, strengthen the institution of marriage and im- 
prove the operation of provisions relating to divorce and 
nullity. Those are all set out very clearly, and for my own 
part I have comparatively few questions to ask upon them. 
I think it would be convenient to turn to Part III, “ Pro- 
posals Explained”. Your first proposal is that: — 

“ Provision should be made in connection with the 
Divorce Courts for welfare officers, specially trained, 
to be available to see all applicants for divorce with a 
view to conciliation.” 

You give your reasons for that, which I will not delay 
by reading through, but do you suggest it should be 
voluntary or compulsory that every couple seeking divorce 
should see ithe welfare officer?— fCanon Warner); It is 
proposed that this should be voluntary. 

1169. You think, on the whole, that would do more 
good?— I think the attempts that have been made on the 
Continent to introduce a compulsory procedure in this 



respect show that it becomes a mere formality of very 
little help to the parties concerned. 

1170. Then the next proposal is: — 

“Welfare officers, specially trained, should be pro- 
vided at legal aid centres to promote conciliation when 
applications for divorce are first under consideration and 
before solicitors have exchanged letters.” 

That is with a view to getting the parties reconciled before 
the legal atmosphere of the courts has entered into it 
at all, I gather? — That is so. 

1 171. Ill your third suggestion you say 

“ All possible steps should be taken to ensure (a) 
that solicitors and welfare officers make enquiries to 
discover in each case whether an application for a 
decree of nullity might be sustained, and (b) that where 
they find grounds for a nullity they should advise that 
the suit should be for a decree of nullity or failing that 
a decree of divorce.” 

You point out that great distress is often caused when 
divorced persons find out too late that they might have 
obtained a decree of nullity, in which case they would 
have been eligible for a marriage in church. Have you 
had any personal experience of that? — {Bishop of 
London); A great deal of personal experience of that. 
Our point is that we are very anxious to preserve the 
same law as far as possible in the Church as in 
the State. At the moment the application of the 

law is made difficult for us because we do not 
wish to marry divorced persons in church when the 
sipouse of the original marriage is still alive. On 
certain occasions when we are approached about mar- 
riage ill church, a divorce decree is prodiuccd. Wc 
then say we cannot perform the marriage, but sometimes 
additional evidence is provided, which shows that from 
the point of view of the Church there never was an original 
marriage at all, the marriage was null and void. But if 
we keep to the ipsissima verba, so to speak, of our own 
regulations we are still not allowed to marry the parties 
in church. On enquiry we find that very often the parties 
concerned did not even know that they could have applied 
for a decree of nullity ; in other cases, the solicitors had 
advised them that a decree of divorce was more easily 
obtainable and cheaper, or they had decided to try and 
avoid some undesirable publicity that might arise in the 
case of a plea of nullity. What we are suggesting in our 
memorandum is that the lawyers should reciprocate our 
effort to keep in line with the law of the State and that 
they, recognising our own regulations within the Church, 
should enquire whether it would be possible for the parties 
to claim a decree of nullity. That would relieve us a great 
deal._ A point which arises out of this, though it is not 
mentioned in our memorandum, is that it might be possible 
in all cases to make an enquiry whether a marriage has 
been consummated or not. If that could be done, it would 
open up the whole subject as to whether nullity could 
be applied for. 

1172. The next matter is a financial one, You point 
out; — 

“ If a divorce be granted, there may be a maintenance 
order to run for the joint lives of the parties, or one 
secured for the whole of the wife’s life ; and there is 
power to vary a marriage settlement. If it be a judicial 
separation, there is no power to secure maintenance 
for the whole of the wife’s life or to vary a marriage 
settlement, but only power to make an order to run 
for the joint lives.” 

You suggest that is an injustice and that: — 

"A petitioner should not be penalised financially by 
seeking a judicial separation rather than a divorce.” 

I have no questions on ithat. I would observe that it is 
a suggestion ^ioh has been made to us by others. Then 
the next suggestion is : — 

“ When a separation has been granted by the court, 
the respondent should have a right to apply for a 
reconsideration of the original order with a view to its 
being revoked on showing that he is repentant and 
desires to make amends and be reconciled.” 

That is extending to the respondent an opportunity which 
at the moment only arises if .the parties agree? — {Canon 
Warner) ; That is so. 
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1173. Tihen as regards the court’s discretion in a divorce 
suit, you suggest: — 

“ In an application for divorce a court should have 
discretion to award an order for maintenance or judicial 
separation instead of a divorce, without prejudice to 
the order latter being turned into one for divorce if 
reconciliaition 'in the end could not be achieved." 

Others may have questions to ask on that but I have 
none. Your next proposal is : — 

“ Wilful refusal to consummate a marriage should be 
a ground for judicial separation or divorce and not a 
ground for nullity.” 

That is also a suggestion made by others and you have 
set out your reasons very fully, i personally have no 
questions. Now I want to come to artificial insemination 
(donor). The suggestion there is ; — 

“That ifibe evils necessarily involved in artificial 
insemination (donor) are so grave that early considera- 
tion should be given to the framing of JegiS'lation to 
make the practice a criminal offence.” 

I do want to ask a question or two on that. — {Archbishop 
of Canterbury)'. Dr. Russell will answer that. If I may 
just add, he was Secretary of the Commission, under the 
Chairmanship of the Bishop of London, which produced 
the report. 

1174. I have read the report. I want to point out that 
it does not, in my view, fall within our terms of reference 
to make any suggestion that artificial insemination (donor) 
should be made a criminal offence, but it does fall within 
our terms of reference to consider artificial insemination 
from the point of view of the divorce laws. I would 
like to put a proposition to you and see how far you 
would agree or disagree with it. I am leaving out 
altogether artificial insemination by the husband’s seed 
because you say nothing about it and I apprehend that 
many people would think that in regard to a childless 
couple it is not a matter for criticism at all. — I think 
our Commission and the Church are prepared to accept 
A.I.H. as a legitimate procedure. 

1175. Then I come to artificial insemination with a 
donor’s seed. Would you agree with this view, whether 
that is correctly to be defined as adultery or not ; first, 
that if the husband consented to artificial insemination 
by a donor he could never apply for a divorce on that 
ground, and, secondly, that if the woman without her 
husband’s consent obtained artificial insemination with 
a donor, so that somebody else’s child might be born 
during the marriage, would you or would you not regard 
it as proper that that should be a ground for divorce 
whether or not it is adultery? What are the views of 
your body on that? — (Dr. Russell). I do not think it 
was a question which was considered by our Commission. 

1176. Perhaps, if that is so, it would not be fair to 
ask you to give an impromptu opinion of your own upon 
it, if the Commission as such has not formed a view upon 
it— (Canon Warner): May I suggest one or two con- 
siderations. First of all, the marriage is established by 
consent and not by consummation, so it is presumably 
a valid marriage ; therefore a marriage persists and, 
in as much as we have given a good deal of evidence here 
to show, in our view, that the more opportunities there 
are for a divorce the bigger the damage on the com- 
munity as a whole, my own view would be that we should 
have to resist this suggestion of divorce as we do generally 
any extension. The marriage, as far as I read it, is a 
valid marriage jn law and in canon law too. (Dr. Rusself) : 
Our Commission were agreed that the husband’s consent 
had very little bearing on the question. The adultery 
of the wife, if it is adultery, does not depend upon 
whether the husband gives his consent to the procedure 
or not. 

1177. That is quite true, but this is a very special and 
novel development. I have heard it suggested that a 
man who has had somebody else’s child, without his 
consent, brought into the family circle should be allowed 
a divorce. Would you agree with that? — (Archbishop of 
Canterbury): I should be prepared to maintain that the 
correct answer is that it is adultery in a strict sense and 
I am afraid I should have to take all the consequences 



of its being adultery, that is t'o say, so far as adultery 
is dealt with by divorce laws it would apply to this 
artificial insemination. 

1178. I am much obliged. I did not quite know what 
the view of the Church would be on that and 1 have 
heard it quite often discussed as to whether it is strictly 
adultei 7 or not, — This has been debated in the House 
of Lords. 1 can quite see that there is an argument and 
I do not want to inirsue it now but in the end it can 
be upheld, if you analyse it, that it is an act of adultery. 
(Dr. Russell): I wonder if I can read the relevant 
sentence from the very end of our report at page 54: — 

“Whore 'there is the giving and receiving of seed 
there is an act of intercourse. For some this appears 
a conclusive argument ; A.I.D. is for them, not only 
in the eyes of the law but for the common moral sense 
of mankind, an act of adultery." 

1179. From that point of view it would make no 
difference whether 'the husband consented because he 
would rather have a child in the house which was the 
fruit of his wife than no child at all? — No more and no 
less than that he should give his consent to his wife 
conceiving a child by her lover. 

1180. You suggest that the minimum age for marriage 
should be raised from sixteen to seventeen. That I feel 
is probably outside our province ; at any rate we know 
your views. Then you come 'to assessment for income 
tax and you make a proposal which I think would meet 
with very general sympathy: — 

" That husband and wife should be assessed 
separately for income tax.” 

And again you give your reasons. I have no questions 
upon that. We note the suggestion ; it has been made 
also by many others. Then you come to the question 
of the wife’s home under a separation order and your 
proposal is: — 

“ Where a separation order is granted to a wife, she 
should be able to apply to the court for leave to con- 
tinue living in the home and to retain essential furniture 
for herself and her children in such cases as those 
where the husband owns the house and property. The 
court should also have power to transfer a tenancy to 
the wife in cases where the tenancy is in the name of 
the husband,” 

That proposal in various slightly differing forms has been 
put by many bodies and persons. 1 only 'want to ask 
a question on the last sentence of it. If a tenancy is 
transferred, do you contemplate that that should be 
done withoU't the consent of the landlord? Secondly, the 
tenancy having been transferred, who is to be liable to 
pay the rent and do the repairs under the tenancy agree- 
ment. You see, there has been a rather less far-reaching 
suggestion, that a husband should be precluded from 
getting a possession order against his wife in those cir- 
cumstances, but you go further and suggest that the 
court should make her the actual tenant. I would like 
your views as to, first of all, whether the consent of the 
landlord should be obtained, and, secondly, whether you 
have thought out the legal position as regards the rent 
and repairs? — (Canon Warner): I think, on the first 
point, it is the interests of the children and the wife that 
would seem to outweigh the interest of the landlord in 
this particular instance. I should say, therefore, that 
it should be done without the landlord’s permission in 
view of public policy generally. The second question is, 
I think, more difficult. In so far as the court in its dis- 
cretion decides that the man’s financial position warrants 
his being made responsible for repairs, then it seems to 
me that, since it is his fault the situation has arisen, 
the court would take into consideration this financial 
obligation in relation to repairs in imposing a maintenance 
order upon him. If the court thinks he is not in a posi- 
tion to be made responsible, then the wife must be respon- 
sible and it seems to me that she should be able to get 
help from National Assistance to meet that obligation. 

1181. Then the next proposal deals with family allow- 
ances and you say : — 

“ Family aUowances should be paid for the first child 
as well as for the second and subsequent children,; 
and the maternity benefit paid in respect of a child 
should be considerably increased for the first child at 
least.” 
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You Sfii out your reasons and I have no questions to ask. 
Then you come to maintenance payments and it is sug- 
gested that: — 

“Where sums are payable under maintenance order, 
the court should have power in a proper case to attach 
at the source of income such suras as they may order 
the husband to pay the wife fay way of maintenance.” 
That suggestion again has been made many times and I will 
not delay you by discussing the advantages and also at- 
tain practical difficulties that occur in carrying it out, but 
it is very much in the mind of the Commission. Did you 
wish to sav something? — May I add one word. A man 
can be sent to prison and the prison sentence wipes out 
arrears and, if the magistrate so decides, commitments 
during his time in prison for which he would otherw^e 
be responsible. To prevent that kind of situation arising 
seems to me to be a very strong argument for this kind 
of arrangement being brought about. 

1182. You now come to your views on certain proposals 
which have been put forward for new grounds for divorce. 
The first one is divorce after seven years’ separation. In 
Appendix A you set out your reasons for thinking that 
the proposal embodied in the Bill introduced into the 
House of Commons bv Mrs. White should not be accepted. 

I think the best thing I can do is to invite your Grace 
to state your reasons, quoting so far as you desire from 
your written st^temenL-^Archbishop of Canterbury)'. The 
written statement does set out pretty fully what we feel. 

In our view, it would make marriage in this country an 
entirelv different thing from what hitherto it has been. 

It has* hitherto been both a contract and an obligation 
undertaken, by two persons as a life-long obligation, from 
which an, injured party can claim relief but not other- 
wise. Under this proposal there is the possibility of 
unilateral action by one party, and that the guilty party, 
against the wishes of the innocent party, by which the 
contract is forcibly broken or the obligation forcibly re- 
moved. That is, as we conceive it, the beginning of treat- 
ing marriage as a temporary contract which may be broken 
either bv consent or by the will of one party against the 
will of the other. We say in our memorandum that this 
proposal destroys the hitherto accepted principle of marri- 
age. It goes beyond the evils of divorce by consent and 
introduces compulsorv divorce against the legally innocent 
partv. thus introducing an element altogether unprincipled 
in the operation of the marriage law. Then, secondly, 
we sav that it is ethically unsound. It increases the in- 
security of marriage for the innocent wife and her 
children : she cannot tell where she stands and she may 
be put into, or blackmailed into, the position of a divorced 
woman against her wishes. We believe that this proposal 
would mean a departure from the accepted principle of 
marriage, and would therefore be socially mischievous. 

1183. You realise the argument against that is that it 
is unjust that a man — taking a man as an example, and 
1 think possibly he is the person who would apply most 
often — should be for ever deprived of the right to marry 
again and socially undesirable that he. being unable legally 
to form another union, should be living with another 
woman and bringing up illegitimate children. But you 
say; — 

*' Even if the proposal brings relief to a large number 
of persons, it weights the scales of justice against 
those who have done no more than maintain their own 
marriage ri^ts.” 

—Yes. 

1184. 1 do not know if you wish to add anything further 
to the arguments so fully set out in the memorandum? 
— ^You s^ that the ground for supporting such a pro- 
posal is that it is very hard that all these men, if they 
are men, cannot marry again and therefore are pushed 
into illkdt unions. ALI I would say is that they push 
themselves into the illicit unions. They refuse to stand 

2 ) to the consequences of their own actions and that is 
ways morally bad, to run away from your obligations. 
With life as it is, many of them do in fact form illicit 
unions, the other woman changes her name (and there is 
QO Jaw to stop her doing so), she calls herself Mrs. Smith, 
and the couple have all the apparent external position of 
married people. That is not a healthy thing You do not 
make it any healthier by enabling it to become legal. 
You merely add a legal cover to an immoral situation. 



1185. Arising out of your reference to the fact that the 
woman who is living with the husband sometimes changes 
her name to that of Mrs. Smith, we had one letter from 
a woman who said, “This has happened in my case, 
people round about are asking — ^Who is the real Mrs. 
Smith? If this Bill becomes law I shall cease to be the 
real Mrs. Smith though I have committed no matrimonial 
offence and the woman who is at .present my_ husband’s 
mistress will become the real Mrs. Smith wilii all the 
rights which result from that position — ^That puts it 
extremely clearly. I think it must also be realised that 
not all of these cases concern youn^sh people. I have 
had a letter quite recently from a woman of sixty whose 
husband has recently gone to live with another woman 
and wants to push this woman of sixty, his legitimate wife, 
into being a divorced person. I think that for a woman 
of sixty, who has lived with her husband for many years 
and by no act of her own finds herself at that age deserted 
by her husband, to be pushed into a divorce is a sin against 
natural justice. (Bishop of Londoti): There is another 
point which I think ought to be remembered in this con- 
nection. Supposing this Bill became law it would 
introduce an entirely new factor into the whole conception 
of marriage. We are doing all we possibly can to 
•maintain ffie same law of marriage in Church and State. 
We are therefore anxious that there should be no radical 
difference between the two, but supposing a Bill of this 
kind became law, it would then be extremely difficult for 
us to recognise State marriage at all, because if people 
went into marriage on the understanding that they could 
dissolve the contract in this way, marriage could no longer 
be regarded as a life-long union. We should then be put 
in an extremely difficult position as to how far we could 
accept a manriage under those terms as marriage in our 
sense. It does introduce, I think for the first time, a new 
and radical factor which would drive a complete wedge 
between the Church and State on this point ; and that 
we are extremely anxious to avoid if we possibly can. 
iArchbishop of Canterbury): That is absolutely true, but 
it also drives a complete wedge between the law of En^and 
as it is and the law of England as it would become ; that 
is what we want to underlbe, that marriage in England 
is now legally binding for life unless an injured party 
can show reasons for relief from an injury ; that is the 
only way it can be voided. This would mean a change 
to a completely different conception of marriage and one, 
as the Bishop of London says, which would increasingly 
become completely incompatible not only with the law 
of the past but also with the law of the Church. 

1186. There is one ground for divorce which does not 
fall under the category of relief from an injury, that is 
the insanity of one party, but that is a special case where 
the will of the unfortunate person does not come into 
it at aU. Perhaps I can leave it at that. — (Canon Warner) : 
May I refer to the period of separation under Mrs. 
White's Bill? One of our real difficulties about this pro- 
posal, apart from the fundamental ones his Grace has 
put to you, is that there seems to be no agreement as to 
how long this period would_ be, whether seven years or a 
lesser period. When Mrs, White’s Bill was brought for- 
ward in the House of Commons last year an 
organisation, known as the Marriage Law Reform 
Committee published and distributed, I think very 
widely, a memorandum setting out its proposals. This 
memorandum says: “The periods of five and seven 
years are, however, considered to be much too long and 
this Bill empowers the court to grant a divorce after separa- 
tion of two years or more ”. I use this as evidence of our 
contention that, if the principle of divorce after seven years’ 
separation is once admitted, it is almost certain ffiat 
demands will come for progressive reduction of the period 
of separation. 

1187. I think I can shorten your task a little. The 
Marriage Law Reform Society, I think I am right in say- 
ing, now suggests four years. I asked Mrs. White when 
she gave evidence whether she and those who supported 
her were wedded to seven years and she said no, she 
had inserted that period in the Bill with the idea that 
perhaps it would be more acceptable in that form, but 
she herself thought three years would be a better period. 
We had a witness yesterday, representing the Women’s Co- 
operative Guild, who also thought three years was the 
right period. — My point is this. Before this paper was dis- 
tributed publicly, the sentence I read out to you was 
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deleted and the word “ seven ” was written in ink over 
it. The inference there seems to be an important one, 
that in order to get public support for this Bill it is 
likely that a relatively long period such as seven or five 
years will be proposed, and then there will be a request 
for reduction. I see the Divorce Law Reform Union is 
suggesting five years, the Progressive League three and the 
Marrriage Law Reform Committee, if ray information 
is right, is still advocating two. 

1188. Ithink I am right in saying that they now advocate 
four, but I am not sure.— I am going on this meniorandimi 
which I will hand to your Lordship afterwards. 
{Archbishop of Canterbury): It merely illustrates factlis 
descensus Averni. 

1189. I should like to hear your views on divorce by 
consent. That is not a case where the party who has 
committed no matrimonial offence is compelled to be 
divorced, but where both paities desire to be divorced and 
come to the court and say: “The marriage has been a 
failure, it is no longer marriage in anything but name, 
please divorce us May I put it to you in the way it has 
been put to us by witnesses? It is said that today divorce 
by consent is going on in fact on a very large scale, because 
there are bogus divorces where the court is deceived, and 
that if people are determined to get a divorce they will 
get it. Why not therefore, it is said, make the thing open 
which is now secret, and frank which is now hypocntical, 
and allow people who are determined to be divorced and 
cannot get on together to go to the court after, say, three 
years and say “Grant us a divorce”. I should like your 
views either now or, if you would prefer, m a memo- 
randum.— (Canon Warner) : My Lord, there are, I think, 
three answers to that. The first is that there would be. 
it seems to me, no more radical step in ext^ding facilities 
for divorce than a proposal of this kind. There are mne 
reasons why extended facilities for divorce aggravate the 
very situation they seek to relieve, namely, the unhappy 
home. T could, if you wish, read those nine points 
through. 

(A document in Canon Warner's possession was then 
read to the Commission. See Paper No. 17.) 

1190. 1 cannot find that anywhere in your memorandum. 
lylay 'I give you this in writing with the actual references? 

1191. I should be glad if you would.— The second 
answer is that there seems to us to be statistical evidence 
that wider facilities for divorce do lead to a grave “nsettUng 
of home life. May I quote two sets of figures? In 1920 
the number of divorces was roughly 2,700. m 1928 i 
had risen to 4,000. In 1923 the amended to 

allow a wife to divorce her husband on the ground or 
adultery alone ; in other words, there was an extension of 
divorce facilities. It is quite clear that a number of people 
took advantage of this, because the number of divorces 
increased from roughly 3,000 to 4.000 a year over that 
period of eight years. Turning to the figures for separa- 
tion orders, you find something which to me is rather 
XrSng. It has been argued in favour of ftenjng 
facilities for divorce, that there are many couples living 
apart who, if given the opportunity for divorce, would 
get divorced. 'One would therefore expect .that with 
every extension of divorce facilities the number of 
divorces would rise, as more people took advantage of 
the facilities, but the number of separation orders would 
in fact decline, because 

separation orders would instead be divorced. The fibres 
for separation orders do not bear that out. In 920 
there were roughly 6,000 separation orders and in 1928 
they had increased to 7,300. The increase is really gravw 
than would appear at first sight because 1920 was only 
two years after the end of the first war, and there w^ 
a creat accumulation of domestic unhappiness due to the 
war We find, in fact, that in 1923 the figure for separa- 
tion orders had dropped to 4.000. By 1928 it had 
climbed up to 7,300, after the extension of divorce 
facilities in 1923. That the increase over this period is 
not an accidental one is shown by_ the similar tr^d afto 
the .passing of the Herbert Act in 1937. In 1938 the 
number of divorces was 6,200 and m 1950— I have taken 
a long period because of the war— it was about 30,000. 
We know it reached 60,000 in 1947 but that was due to 
jabnoimal causes arising out of the war ;and I am 
ignoring that figure. But it is at least clear that a great 
number of people did take advantage of extended divorce 



facilities under (the Herbert Act. One would have 
expected the separation orders to have dropped. In fact, 
there were roughly three times as many separation orders 
in 1950 as in 1938. Now, that does suggest that there 
are real grounds for our very serious contention, on 
which a good deal of scorn has been poured in some 
quarters, that extended facilities for divorce tend to breed 
the conditions for divorce and broken homes. Statistics 
of that kind do show that any radical change like divorce 
by consent would bo a major disaster because it would 
LiiKiemiine still further the stability of home life. When 
one realises that as a result of legal aid the divorce 
figures are likely to soar away up in the next few years, 
which in itself will have a damaging effect, to add further 
a new ground of divorce, namely that of consent, seems 
to me to be a very grave step if I am right in what I 
said on the stability of marriage. The hundreds of letters 
that I have had from people whose marriages have 
broken down do suggest that there is real anxiety on 
the part of many people that any wide extension of this 
sort will in fact so affect public opinion that anyone 
standing out against divorce will be regarded as a little 
mad. 

1192. 1 have only one more matter to ask a question 
about. It is under Appendix B, “ Marriage with a divorced 
wife’s sister or with a divorced husband’s brother”. We 
have, of course, read and noted the objections set out 
here to that proposal, but I want to put this point to 
you. The sister-in-law is already, apart from tiiis Bill, 
a possible wife. She is a person whom the husband may 
marry if his wife dies. Do you really think that it would 
alter his view towards her very materially if, instead of 
being a possible wife in the event of his wife’s death, 
she was also a possible wife in the event of a divorce? — 
(Archbishop of Canterbury): Personally, I am convinced 
that it alters the attitude completely. Death is ab extra. 
You cannot compel it. Yon do not say, “ I would really 
like that woman better, and I am therefore going to set 
about murdering my wife ”. That is hardly ever likely 
to happen, but there are occasions when a man hesitates 
as to which of two sisters to marry, and it is not in the 
least impossible for him to think after a bit that he has 
really chosen the wrong one and would have been wiser 
to choose the other ; if it is within possibility to get her, 
the danger is more immediate than if there is no possi- 
bility of marriage. A similar situation may arise with two 
sisters, who have fallen in love with the same man. I 
think Lord Mancroft is reported as saying: — 

“ When the Archbishop says that no unlicensed 

thought ought to come into the family circle one would 

readily agree, but you cannot keep unlicensed thought 

out merely by making it impossible for the husband 

to marry the sister-in-law.” 

But you are putting up a very strong barrier. There are 
people with whom one deals and in respect of whom any 
sex attraction is altogether out of the question. It does 
not present itself; in the family that is certainly so and 
between “ in-laws ” jt is certainly so. I believe that if you 
remove that barrier and bring divorce and marriage into 
the range of the possibilities you have done a thing which 
may profoundly disturb the family relationship. 

1193. I follow you. There is one further point I want 
to put. Does it not happen often, or fairly often, that 
a man. has to divorce his wife, and her sister is the person 
who knows the children best, and she comes and looks 
after the children? It is suggested that it is a pity if he 
cannot do what is a natural thing and marry the woman 
who is most likely to take care of his chfidren and for 
whom he feels the most affection, having lost his wife.— 
It is a great pity, I agree. In every situation of life 
there are things which are a igreat pity. That does not 
necessarily mean that you must therefore remove the 
obstacles. There are some pitiful things which have to 
be endured for a greater good, and I should say this is 
one of them. 

1194. (Lord Keith) : Your Grace, I think we are looking 
at this matter, you and I, as a social problem, and the 
Churches, of course, can make a very great contribution 
in maintaining happy marriage, The more they are able 
to maintain marriage among their own members tiie fewer 
divorces there -^1 be among those members ; we have 
already bad evidence that in certain of the Churches 
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divorces among their members are very few, and, if that 
attitude could be developed throughout society, it would 
be a great benefit to the State. The conception of mar- 
riage as a life-long union between two people is not ex- 
clusively a Church conception, and ^ere are many people 
who hold that view ■who are members of no Church? — 
Yes, I entirely agree. It is in our statement of principles. 

1195. Might I just go further and say that the concep- 
tion of marriage as a life-long union was a view that was 
held before even Christianity came into existence? — I 
shall want notice of that question. 

1196. Leaving out of account the Eastern Church, divorce 
in Western Europe came in with the Reformation? — 
You mean that it did not exist before the Reformation? 

1197. In Western Europe. I may be historically wrong, 
but I would be very glad to be corrected if I am.— Cer- 
•tainly there were certain royal personages who were 
divorced before the Reformation. 

1198. Yes, in rather special circumstances and by the 
exercise of rather special powers. — All right, go on. 

1199. I think that all Protestant countries introduced 
divorce with the Reformation, with the possible exception 
of England. — Yes, that is right. 

1200. Was it a historical accident that divorce was not 
in&oduced into England with the Reformation?— Is not 
this the truth, that before the Reformation there were 
divorces of a kind by Papal authority; what happened 
at the Reformation in England was that the sole power to 
divorce remained in Parliament and divorce by Act of 
Parliament existed from then untU the last century? 

1201. Yes, that perhaps is a more correct way of put- 
ting it.— I think you will find that Parliament took the 
power that had previously belonged to the Pope. 

1202. Perhaps I should have put it this way, that 
divorce as part of the law of the country administered 
by the courts did not come into existence in Endand? — 
No, not until 1857. 

1203. I did say that that was a historical accident, 

I M not sure whether you agree with that? \^at I was 
thinking of was that there was a Commission presided 
over by Archbishop Cranmer, which came to nothing, 
possibly because of the accession of Mary of England. — 
Again I t h i nk I should like a little notice of some of 
these questions. But I t hink we have got at the real 
facts. There was a Papal power, that disappeared after 
the Reformation, and there was then a Parliamentaiy 
power. There was also an ecclesiastical court which con- 
tinued to operate canon law, this was precisely the same 
after as before the Reformation. Under the canon law 
there was divorce in the sense of separation but there 
^ no right to re-marry except by Act of Parliament, 
fhis was the situation until 1857. 



1208. Until about 1910 there were something in the 
region of under about 150, certainly under a couple of 
hundred, divorces a year. There was a slight increase 
subsequently, and as a result of the two wars divorces 
increased enormously, particularly in the second war. I 
suppose you do recognise these as temporary conditions? 
— ^Temporary conditions are always liable to leave 
permanent results unless you take very strong steps to 
prevent that happening. That, I think, brings into a nut- 
shell what we are after and what we hope you will be 
after. All kinds of temporary conditions, first of all" the 
intermediate years and then the second war, have pro- 
duced an immense increase in the number of divorces 
I do not think that that will die down by itself, but only 
by the creation of a strong public opinion, a tide of opinion 
running the other way. We trust that this Commission 
will help the tide to run the other way very strongly by 
recommending, not additional grounds for divorce, but a 
tightening up in what there are now. I believe that tide 
IS running in the country. 



i Lumfc, suuuiu uo very giaa co see ine tide 
running the other way. There is a passage in your 
memorandum, in Appendix D, that I was not quite clear 
about It is under head (b). You start with the point 
on which I have just touched ; — ^ 

• greatest factor in the large increase 

in the number of divorces has been the dislocation and 
disturbance caused by war conditions.” 

That is correct, is it?— Yes. 



1210. Now it is the end of the 
quite clear about: — 



next passage I am pot 



. " But it must be remembered also that the Herbert 
Act of 1937 legalised additional grounds for divorce ■ 
and additional facilities for obtaining divorces, including 
special provision for helping poor people, have increased 
me number of divorces without necessarily increasina 
the number of broken homes.” 



—I suppose It was simply that some of the increased 
number of divorces .may be due to the fact that people 
who could not get divorces before can now get them 
That may have helped. 



1211. In other words, people who were living in broken 
homes have, as a result of the Herbert Act, been able 
to get a divorce? — Yes, that is so. 



11 lue grounas or oivorce were extended in the 
direction, or in some of the directions, suggested by other 
witnesses, particularly in the direction of divorce by 
consent and divorce after a separation of a period of years, 
a pod many of these cases would overlap cases where 
divorce could be obtained on existing grounds Would 
that?— I think so. (Canon Warner): It is 
very difficult to say. I would not be prepared to answer 



1204. That I appreciate.— I have been careful not to 
^ate what me toit of the Papal powers was. As I say 
1 am not dealing with that, but whatever powers there 
were paaed from the Pope to Parliament, and the 
Kclcsiastical courts continued in this country to administer 
the previously existing canon law. 

■ i^u'^efstand that your view is against any exten- 
Mon of the existing divorce laws. These you recognise. 
You have stated mat divorce breeds divorce. I am not 
quite sure mat I understand what is meant by mat state- 
ment.— I mink it means mis, that if you have a community- 
ot ten famrnes, none of whom is divorced, there is a 
imehhood mat none of them will get divorced If in' 
the same community of ten families five of them get 

IS done, and merefore may be done. ^ ^ 

T ^ appreciate mat point of view. What 

® Scotland we have 

had mvorce « you know, for adultery and desertion for 
^ grounds of divorce, which 

S and insanity, were introduced. 

cruelty have been relativelv 
insipifijant, and me figures for insanity verv nearly 
®’ f the great increase in the number of divomes 
has been for adultery and desertion.— Yes 



lili. There are a number of countries in Europe which 
do recognise grounds of divorce similar at any rate to 
suggested. Are you in a position to 
if°^ followed from these 

pounds? We have not so far investigated the matter, 
but I wondered whether you had any IknowIeSe or 
^ that we have, 

h vet li^ but we have not had 

I2I5._ There is just one view that did orcnr in m? 
Supposmg tie grounds ot divorce were meS mrrTed 
people might be perhaps rather more oaS to ’nShJfdn 

tion goes about America H ic informa- 

extended facilities for divorce not somuSdetSnfofpSple 
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to preserve their marriage but import a grave constant 
anxiety that ttie marriage will break up. There is the 
story in a standard book, I hesitate to say typical, that 
of recent years the modern American wife tends to feel 
she must wake up early each morning to get her powder 
and paint on before her husband awakes, otherwise she 
cannot be sure that she will have him by the end of 
the day. That is an exaggeration,, but it illustrates the 
sort of anxiety that comes into the marriage where there 
is this constant feeling of uncertainty about its permanence 
and about the ,aid the law will give to keep it alive when 
it is going through bad patches. I am sorry to put it 
clumsily like that, but this anxiety in marriage is, I think, 
a real factor. 

1218. I would like to ask about nullity. I gather that 
the Church of England would favour nullity rather than 
divorce in every case where nullity is possible? — (Arch- 
bishop of Canterbury): Yes, where there is a true ground 
for nullity we desire nullity and, indeed, as we said in 
the memorandum, we tliink the State ought to too, other- 
wise tlie State is in the ridiculous position of dissolving 
a marriage when it does not know if the marriage is 
there to be dissolved. If it is really a nullity it ought 
to be treated as a nullity. 

1219. It does occur to me that there are certain cases 
of n,ullity where the parties may have lived together for 
quite a considerable time with all the appearance and with 
many of the intimacies of married people. That does 
not make any difference, as I understand it, as regards 
the viewpoint of the Church on nullity? — If they have 
lived together for a long time with all the intimacies 
of married life they cannot get a nullity. The marriage 
has been consummated. 

1220. If you take the case of impotency, there used to 
be the view that married people should live together 
for quite a number of years in order that the matter 
should be tested, and from the practical viewpoint, 
although I agree perhaps not in the completest sense, these 
people have been living together as married people. They 
might get a decree of nullity after, let me say, five years. 
That would still make no difference, I understand, as 
regards their re-marriage by the Church? — It would make 
no difference to the nullity if, in fact, all the time they 
had been endurin.g an impediment which had existed 
before the marriage took place. They may have waited 
to see whether the impediment would pass. If it has not 
passed they have a right to nullity even though five years 
have lapsed. 

1221. There are other cases where perhaps thmugh some 
impediment or bar to the ceremony of marriage parties 
may not be married according to the law of the place 
where they went through the ceremony. They may have 
lived together for a good many years in every respect 
as man and wife and then one of the spouses brings an 
action of nullity. That again would be treated by the 
Church as a nullity?— As it would by the State. 

1222. As it would by the State, yes. I gather you do 

not think that there is any element, shall I say, of ecclesia^ 
tical refinement in the view that is taken by the Church 
as between divorced persons and persons whose marnages 
arc annulled?— I am bound to say it seems to 1 

may dare to put it so, as plain as a pikestaff. TMre 
are certain things which prevent a marriage, and if they 
are present then what happens at the marriage is voidable, 
It is null and void, it just cannot take place. Ultimately 
this fact comes to light and then the State law is that 
it is a nullity and the Church law is that it is a nullity. 
The original marriage, or what was called the marriage, 
could never have taken place owing to certain impediments 
then existing. I think that is right. 

1223. I just wanted to be quite clear as to the view- 
point of the Church.— There is a point in our memo- 
randum which the Bishop of London is ready to speak on, 
wilful refusal to consummate the marriage. I do not know 
if you want to discuss it. 

1224. That is before the Commission, and I think we 
quite appreciate the point there. I do not know, your 
Grace, whether you are in a position to say that in coun- 
tries where no divorce is allowed the standard of morality 
is higher than in countries where divorce is allowed? — ^I 
do not think, if I may say so, that that arises on our 
memorandum, because we are not demanding that this 
should be a country where no divorce is allowed. , . 

16821 

Printed image digitised by the University of Southampton Libra 



1225. Quite. Shall I put it this way, are you in a posi- 
tion to say that the standard of morality is lower in, coun- 
tries where more extended grounds of divorce are allowed 
than are recognised in this country?— Comparisons are 
always odious and equally always very difficult, and I am 
certainly not prepared on the spur of the moment to com- 
mit myself to any comparison, between the moral state of 
one country or another. You would want a very great 
deal of evidence to support any dictum of that sort. 

1226. Now with regard to marriage with a divorced 
wife’s sister. I gather that your objection is due to the 
emotional element that may be introduced in the married 
home? — ^Yes. 

1227. You may get that emotional element in certain 
cases even as the law is at present? — Yes. 

1228. Take the case, for instance, of the sister who 
comes into the home while the wife is, say, on a bed 
of illness. You might have an emotional element intro- 
duced there. That is so?— Yes, of course you might, 
but my point is that the normal person represses emotional 
reactions if he knows they are completely out of place 
and completely ruled out ; there is less force to repress 
them if they are a possibility. 

1229. Less likelihood would you agree? — ^I say less 
force to repress them, emotional force, if you like, to 
repress them. 

1230. I suppose you could have this emotional element 
introduced where a sister came to the house of a husband 
whose wife had died, to look after the children? — Yes. 

1231. There, of course, as the law at present stands, 
any marriage between those two would be barred. — No, 
it is allowed, the wife has died. 

1232. The wife has died, yes, you are quite right. — 
Then marriage is possible and there is no kind of reason 
why the emotion should be repressed. 

1233. And I suppose you do recognise that if a man 
cannot marry his divorced wife’s sister there is always 
the possibility that they will live together in an illicit 
union? — Yes, but I should have thought that was, on 
the whole, less likely ; I say on the whole, Many men 
would hesitate to live illicitly with their wife’s sister, 
would hesitate more to do that than to live with some 
other woman. I think again it is a barrier of natural 
feeling. (Dr. Russell): What happens in the ordinary 
family is that the brothers-in-law and sisters-in-law are 
felt to be in the same relationship as natural brothers and 
sisters and there is less likelihood of any conscious erotic 
feeling or approach. 

1234. I think there may be a certain element of 
restraint introduced by the law, but the law does not 
always overcome natural emotional feelings? — If the law 
safeguards something which exists in its own right there 
is less likelihood of erotic feelings overcoming the resis- 
tance. The more a man regards his sister-in-law as he 
regards his sister obviously the less likelihood there is 
of any erotic feeling between them. 

1235. I agree the likelihood may be diminished, but it 
is not by any means abolished? — But it may be 
diminished. 

1236. It may be diminished, and that really is the 
'ground upon which the objection is put forward? — 
(Archbishop of Canterbury): Yes. 

1237. (Mr. Justice Pearce): Your Grace, in Part III of 
your memorandum you refer to the use of welfare officers. 
On the evidence of the Marriage Guidance Council, it 
would be fair to assume that well over three-quarters of 
the 30,000 divorced couples did not have the advantage 
of the services of the Marriage Guidance Council. I 
think one may also assume that they did not seek help 
from the Churches, and, in fact, probably had no wise 
and independent advice. Your suggestion is that there 
should be welfare officers at the legal aid centres?— Yes. 

1238. The difficulty about that seems to me to be this. 
Those centres are mostly at present solicitors’ offices ; 
whether at a later stage they will become something more 
impressive one does not know. The would-be petitioner, 
a wife, who has gone off in anger and regardless perhaps 
of the children, wishes to have a divorce where we might 
counsel her not to, and asks in the solicitor’s office for 
a form to fill up for legal aid. The Marriage Guidance 
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Council maintained that it was of .the utmost importance 
that advice should be sought voluntarily and not be made 
compulsory. But if you adhere to that principle, you may 
not give any help to the seventy-five per cent. Would 
you really think that no pressure should be put on the 
would-be petitioner to be interviewed by some sensible 
peRon, maybe for half an hour or an hour, to see if 
advice could be of value? — {Canon Warner) : In reply to 
your first point, I should have .thought the figure of 
seventy-five per cent, was if anything a low- figure. 

1239. It was intended to be a conservative estimate. — 
From my own experience of marriage guidance, that is 
.a very low figure. In answer to your question, I should 
have thought that a procedure such as this might be 
adopted, while retaining the voluntary principle, where 
application is made for legal aid — and one hopes later, 
for legal advice. The welfare officer for the district (who 
may well be a specially trained probation officer) should 
■have access to aU petitions and should take the initiative 
of visiting the parties in order to discuss their questions. 
I should say that it is preferable, if possible, to interview 
them at their homes. For a number of reasons the 
atmosphere of a solicitor’s office would not be wholly 
conducive to reconciliation. If the welfare officer finds 
that the parties refuse to have anything to do with him, 
I do not say that he can do anything else but report 
that fact to the court without, one hopes, any prejudice 
to their petition ; but he has access to the petition and 
by taking the initiative might well get them to break down, 
the barrier of silence and open up, as one knows they 
so often do when once personal contact is established. 

1240. That may be the answer to the problem I am 
putting provided it is accepted that the welfare officer takes 
the initiative?— ’Yes. 

1241. It was rather felt by the Marriage Guidance 
Council that it was for people to request the advice. You 
would not consider that the welfare officer’s visit would 
be •interfering with the principle of the advice being on 
a voluntary basis? — No. 

1242. There is a difficulty about your proposal for 
nullity as an alternative plea. In nullity cases the case 
depends largely on the judge trusting the petitioner. There 
is sometimes, but not at all invariably, physical evidence 
that confirms it. For various reasons, the judge some- 
times has to act without any physical evidence at all, 
merely on trust. That is a kind of case in which, if a 
person sets himself to deceive, it is easy to deceive the 
court. I should have thought there is a grave danger 
that, if a solicitor’s clerk is always to make enquiries 
which might almost suggest a plea of nullity, it may 
result in people not telling the truth or the whole truth 
even perhaps to their legal advisers. — [Bishop of London ) : 
We should have to take that risk, of course, and I think 
we on our side would be quite prepared to take k rather 
than to have a number of cases, as there are at present, 
where people very much desire to be married in church 
and under our present arrangements cannot be. 

1243. Is there not a more convenient way of handling 
that situation? The ,peo,ple ex hypolhesi are good church- 
men. Would not the average parish priest know when 
matrimonial troubles were pending, and would it not be 
simple for him to investigate the question whether the 
marriage had been consummated? — iWhen you think of 
the kind of evidence you have to deal with in nullity cases 
there are obvious objections to that particular course, are 
there not? It might, of course, be possible for us to set 
up courts of our own, or even to leave enquiry in the 
hands, shall we say, of the Bishop concerned, but many 
of us think that that would be a less desirable alternative 
than to have the solicitors in the case put the possibilities 
frankly before the parties and let them know that, if there 
is an opportunity for a plea of nullity, they should take 
that course rather than, divorce. If people are divorced, 
that by implication validates the marriage, and that is' 
wrong surely if there was no marriage in the first instance. 

1244. I agree that cases do occur where nobody is aware 
that the marriage has never been consummated. The 
reason for those is because a woman — or a man — does 
not want to discuss that sort of matter with a solicitor’s 
clerk. I would still suggest to you that it would be easier 
in some ways for a clergyman to find out whether the 



marriage had been truly consummated when he knew that 
there were legal proceedings pending. You still do not 
think so? — I think we shO’Uld not object to that if the 
solicitors would send the parties to us in a case of that 
kind. 

1245. That would mean, I suppose, the solicitors sending 
them to you before proceedings started?— They will not 
do that. We cannot compel the parties to come to us. 

1246. I will not 'pursue the matter, but I should have 
thought that the average parish priest knew when a good 
churchman was contemplating matrimonial proceedings. 
— ^I did mention a moment ago, when I was 'being ques-' 
tioned, that it would be a help if it could be decided in 
any case whether the marriage had been consummated or 
not. Should not that be established in the first instance 
by the solicitor? 

1247. It is a question which can be put but it is not 
very easy. — [Archbishop of Canterbury): I appreciate the 
real difficulty, and I am not sure that we can get anything 
completely satisfactory to ourselves, but still, _ in a modest 
way, I think we should like to press that solicitors should 
be warned that their first duty is at least to enquire 
whether there is a ground for nullity. It is not merely 
good churchmen who are affected. It is people who 
become good churchmen after a divorce, 1 have a particu- 
lar case in mind where a girl was deserted by licr husband 
three hours after the marriage. She got a divorce, After- 
wards she became a very good churcbwoman and she 
wanted to be married but dhere was the fact of the 
divorce. I asked her, “ Why did you not get a nullity? " 
and she said, “It was never suggested to me”. There 
was really no doubt at all about the fact of nullity, but 
the solicitor who dealt with the case never even troubled 
to say, “ Oh well, that is a clear case for nullity We 
suggest that solicitors should take the trouble to see first 
whether there is a good case for nullity, aiul not 
automatically say, “All right, a divorce”, {liishup of 
London): May I say that we have a certain amount of 
evidence that solicitors are in point of fact becoming mere 
alive to this situation, and they are helping us a great 
deal. [Archbishop of Canterbury): I may say that a few 
years ago, with the consent of the President of the Divorce 
Court, some step was taken to bring this fact to the notice 
of solicitors, and that has led to these happier relations, 
[Canon Warnei^ : May I add a point that I tiiink will be of 
assistance? Since we hope that solicitor.s will be in touch 
with welfare officers if such are appointed, presumably 
in the course of their training the latter will have been 
helped to deal with the kind of problem which may arise 
and will be able to talk about these intimate questions 
when the parties are sent to them by ffie solicitor. 

1248. There is a point on the recommendation that 
separation orders should be reviewed in order to see if 
there has been penitence and if there is a po,ssibility of 
reconciliation. Obviously it gives more reality to a separa- 
tion order if it is made clear in that way that what is 
envisaged is the continuation rather than the death of the 
marriage. Where the separation order was for desertion, 
there would, of course, be no difficulties because the 
question would be; docs the deserter wish to come back! 
Where there had been cruelty, would you say that a 
husband had any locus poenilentiac where there had been 
a calculated series of acts? In quite a lot of cases of 
cruelty it would be reasonable to say that the husband 
had now shown evidence to a reasonable wife that it 
would be sensible to try again. If the cruelty had been 
very brutal, are you suggesting that there should be an 
innovation in the law by which a wife would have to 
make a second trial, or wotild you leave it to the judge, 
on the basis that it is a question of whether a reasonable 
wife would return to the husband on his expression of 
penitence? — I should say that discretion must rest entirely 
with the court to assess two things, the geruiinencss of the 
desire for reconciliation, and how far there may be factors, 
some of which may be psychological, lying behind the 
past history of the cruelty. In some cases the husband 
might show his real desire to go back by submitting to 
some psychological course of treatment if such factors 
lay behind his cruelty. 

1249. What is the standard that the Church would 
apply? Is it that a reasonable wife ought now to go 
back to him? — [Archbishop of Canterbury) : Yes, I should 
say so. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTES OF EVIDENCE 



155 



'28 Mm 19521 His Grace the Lord Archbishop of Canterbury, the Right Rev. the Lord [Continued 

' Bishop of London, the Rev. Canon Hugh Warner and Dr. G. L. Russell 



1250. As regards adultery, of course, hitherto when a 
husband has committed adultery the wife has not got 
to taice him back. Would you alter that, or would you 
exclude adultery from cases where the wife has to go 
back to her husband or else run the risk of having the 
separation order rescinded ? — (Canon Warner) : I think the 
question of adultery is really on the same footing as the 
other cases ; that is, if a man has committed adultery 
and is genuinely repentant, the fact that it was adultery 
and not some other matrimonial offence seems to be no 
reason to prevent his applying to the court for release 
from the maintenance payments, if his wife unreasonably 
refuses to have him back. 

1251. You are giving a judge a rather difficult task, 
because there are a lot of people, are there not, who 
genuinely consider that they should not have to go back 
to an adulterous husband? If genuine, is that reasonable 
or not? Really, you have to define whether a person is 
to be expected, after a lapse of time— if time is the 
important thing— to go back to an adulterous but repentant 
husband.— (Archhishop of Canterbury): But repentant. 
And if you say “ but repentant " I think my own judgment 
would be that, if there is evidence that he is repentant, 
the fact that there has been adultery ought not to prevent 
the wife taking liim back, and her duty would appear to 
be to take him back. 

1252. This is a new principle entirely as far as the law 
is concerned, and that is why I am asking for your 
guidance as to how your suggestion would be applied. — 

I did not quite realise it was a new principle in law. It 
is an old principle in Christian conduct, that where there 
is genuine repentance and change of heart you take back. 

1253. And, of course, your other suggestion about 
separation orders in Part III, paragraph 6, that in an 
application for divorce the judge may in his discretion 
make instead a maintenance or separation order, is again 
an innovation. I wonder if this would be practicable, 
in view of the large number — some 28,000— of undefended 
cases. It is a little difficult to see when a judge would 
exercise his discretion.— One hopes he would be assisted 
by the welfare officer. 

1254. (Sheriff Walker) : As regards the prohibited degrees 
of relationship for marriage, it would seem logical, would 
it not, that the prohibited degrees and the crime of incest 
ought to coincide? Not only would the marriage be 
prohibited, but the two people would be prohibited by 
criminal law from living .together and having children. 
Would you agree with that? — I am not sure that I have 
followed it. Incest is an offence against natural law, and 
criminal law. 

1255. Under English law it is the crime of incest for 
a brother and sister to have sexual relations ; they cannot 
marry. The ideal would be, would it not, that the law 
governing prohibited degrees of relationship for marriage 
and the criminal law of incest should operate together? — 
No, I do not think they should. They really are in two 
quite different categories. From the point of view of 
the Church’s doctrine, there are, I think, three categories. 
There are degrees of relationship within which marriage 
is never allowed anywhere in Christendom — it is forbidden 
for a man to marry his mother, for instance, that is 
incest, and such relations ought to be criminal ; there 
are those within which marriage has almost always been 
forbidden, not because it is against natural law but 
because it is against the interests of society ; and there are 
those on which customs vary. I do not tliink you 
can say that marrying, say, your wife’s niece is the same 
thing as incest. 

1256. What occurred to me was that where you are 
dealing with blood relatives, a mother and son, and the 
like, the two branches of the law, the criminal law and 
the law prohibiting marriage within certain degrees of 
relationship, seem to coincide. But in the case of relatives 
by affinity the law seems in England at least to allow 
them to live together and have children but does not 
allow them to marry. Is that in your view a desirable 
thing, or should the law of incest and the law governing 
prohibited degrees of relationship for marriage coincide 
there also? — ^This is a completely new question. I am not 



sure that I am prepared to answer it straight off. There 
are, as I said, relations which are incestuous and criminal 
and that is that, but in the case of relatives by affinity 
the Church would not want to say that relations are 
criminal in that sense. They may be forbidden, they may 
in certain conditions be allowed. For instance, take 
the case of marriage with the deceased wife’s sister, such 
marriage was at one time forbidden, but it would never 
have been said that it was in the same class as incest. 

It is possible to change your mind and allow such marri- 
ages without breaking any principle. 

1257. At the moment it appears to be a little illogical 
that the English law should say that it is quite possible 
for a man to live with his divorced wife’s sister and have 
children by her and yet they may not marry. — I see what 
you are getting at. They may not marry, not because 
it is equivalent to incest, but because it is socially un- 
desirable, which is quite another thing. (Canon Warner): 

Is it not also true that where there is a blood relationship, 
as in cases of incest, there is very grave danger of here- 
ditablo diseases of various kinds being passed on but 
tills would not be so in relations between a man and 
his divorced wife’,s sister? 

1258. 1 follow that, but in regard to relatives by affinity, 
from the point of view of the family, it is desirable that 
they should be kept apart in certain degrees of affinity, 
but I do not quite see the logic of prohibiting people from 
marrying if they arc allowed to have children. Is not 
that rather encouraging illegitimate issue? — (Dr. Russell): 
Surely it comes in the same class as bigamy. A man 
is not forbidden by law to live with a mistress and to 
have children by her, but he is not allowed by law to 
marry her if he has a wife. 

1259. In Appendix A of your memorandum, in dealing 
with seven years’ separation as a ground of divorce you 
say in the first paragraph: — 

“The law allows that for certain specified matri- 
monial offences the partner offended against can obtain 
a divorce from the offending partner. In that there 
is a recognisable moral principle.” 

When I look at the law I find a whole category of speci- 
fied matrimonial offences that seem to have little or no 
relationship to one another. I wonder if you could tell 
me what is the recognisable moral principle that underlies 
or justifies this!— (Archbishop of Canterbury): Underlies 
the grounds for divorce? 

1260. Yes, where you say — “In that there is a recog- 
nisable moral principle ”. I have been trying to figure 
out for myself what is the moral principle. Can you 
help me? — I think one would say that the moral principle 
is that in each ground for divorce there is a frustration 
of one or more of the purposes of marriage. The purposes 
of marriage are the procreation of children, natural rela- 
tions and the comfort that one ought to have of the other. 
Adultery breaks the 'Union of man and wife. Desertion 
deprives him of the partner, one of the purposes of 
marriage. Cruelty frustrates one of them, also insanity 
and sodomy and bestiality. I think you could say, could 
you not, that they all frustrate one or more of the purposes 
of marriage? 

1261. Does that mean that wherever the purposes of 
marriage are frustrated, divorce ought to be granted or 
would be morally justifiable? — ^It more or less is at the 
moment, is it not? 

1262. The parties in the situation of Mrs. While’s Bill 
— seven years’ separation — would have a completely frus- 
trated marriage? — ^Except that one party does not think 
so. One party says, “ No, I have been deprived of every- 
thing except the fact that I am still married, and have 
obligations to my husband, and he to me, which we are 
not free to disregard 

1263. How far is it suggested that the question of an 

offending and an offended spouse can be affected by the 
moral principle? Does that come into it?- — I am not a 
lawyer, but I should have -thought that was a function of 
all law. If a contract is made 

1264. Moral principle, recognisable mora-l principle.— 
Let me say that, if a mutual obligation exists, it cannot be 
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cancelled by the will of one .party. It is a mutual obliga- 
tion accepted as such at the beginning, and therefore can- 
not be ended by the repudiation of it by one side, just as 
there is a moral argument against unilateral rejection of 
treaties in another sphere altogether. 

1265. That, of course, leads direct to bilateral repudia- 
tion or mutual repudiation, does it not? — It leads to war, 
but I make the point. 

1266. It occurred to me that it is difficult to justify as a 
moral principle that the offended spouse should have a 
right to take revenge on the offending spouse ; that is 
really my difficulty. I cannot see the moral justincation 
for that.— You might deny that the spouse has got a moral 
right to take action against the other spouse under any 
circumstances. That is a -possible position. If either 
spouse has a right to take action it is the offended one and 
not the offending one. I think that is morally justifiable, 
is it not? 

1267. I would like to put, if I may, a concrete case to 
you where the marriage in substance has broken down and 
each spouse is indifferent as to what the other does. It 
seems to me that, in that case, as the law at present stands, 
if one spouse goes off independently, commits adultery and 
communicates such to the other, the fact of its being 
adultery does not, in fact, offend the other spouse, but 
she receives it with joy and raises her action for divorce. 
Does not that look awfully like divorce by consent?— 
Yes, awfully like it. 

1268. An act of adultery which is not, in fact, offending? 
— I think nobody will ever deny that you can misuse both 
moral and legal obligations. No law is foolproof, morally 
or legally, but that does not abrogate the duty of making 
the best law that yo'U can. 

1269. And there are two possible ways out ; one is 
simply to admit the necessity for this unoffending act of 
adultery and allow the partners in certain circumstances 
to be divorced by consent. Is not the other way out that 
the adultery which does not in fact offend and play a part 
in the Ijreak-up of the marriage ought no longer to be 
ground for divorce? — I should still maintain that the act 
of adultery ought to be an offence even if a particular 
person does not consider it as such. It ought to be treated 
as an offence even if a person is himself or herself so 
morally insensitive as not to see that it is ; still it should 
be regarded as a cause, a justification. To remove all 
causes and to allow divorce by consent is to throw every 
door wide open. 

1270. {Mr. Young)-. With regard to Mrs. White’s Bill, 
would it make any difference to your view if the innocent 
party were allowed to put forward, if she so desired, the 
defence of adultery, desertion or cruelty to a petition for 
divorce? — A defence? Would it be sufficient defence to 
say, “I do not desire it”? 

1271. Take the case that you put. It might introduce 
into law a new principle, that is, of the offending p^ty 
bringing an action against the non-offending party, which 
would certainly be a complete innovation. But assume 
that there was put into this Act a right on the part of 
the non-offending party to state as a defence the real 
cause of separation, that is the offence of the other 
spouse. Would that make any difference to your view? 
— It is rather a long way round, is it not, and if the 
non-offending party does not want the divorce, that is 
that. Why give the offending party power to make her 
say so? If she does want a divorce it .will be allowed, 
and you are not gaining anything by adding a new step 
by which an offending husband can make his wife say, 
“ I do not want to divorce you because you have com- 
mitted adultery ", and so forth. 

1272. !&tcept that there may be many cases where from 
pure apathy the party who has a right does not bring the 
action and retains the legal tie which might otherwise be 
dissolved? — In fact the law would then be a means of 
galvanising her into action. — (Canon Warner) : I presume 
ffiat a defence that is likely to be brought by the woman 
would be the fact that she would be deprived of various 
property rights from being no longer the wife of her 
husband on his death. If you give a right to a wife to 
defend the case, and she does not want the divorce, she 



will presumably always have that particular defeoce, 
which is a perfectly reasonable reason, in my view, for 
saying no. 

1273. And also a defence in regard to the man who is 
petitioning if he has committed adultery or was cruel or 
deserted, if she wishes? — If she wishes.— o/ 
Canterbury)-. If that is her defence. He wants the divorce. 
She does not say, "You shall not have it because you 
have committed adultery”. She says, “You shall not 
have it because I do not .want to be divorced She 

does not produce his offence against her. 

J274. I am putting it to you that this Bill should be 
altered by allowing the wife to put forward these defencej 
if she wishes.— Yes, this is really reversing the law, ia it 
not, that adultery may be produced as a reason againa 
divorce but it is the offended parly who does it. He 
says, “ I want a divorce ”. She says, “ No, you shall nol 
have one because you have been cruel, because you have 
committed adultery”. That is a reversal of all lo^ 
What she says is, “ No, I do not want in ray own nghl 
to divorce you, and I refuse to have it”. It maybe 
because of property rights or anything else, but she has 
not to prove her husband has given her grounds for ,i 
divorce, is that not so? 

1275. (Chairman) : It comes to this, as I understand il, 
that the suggestion would not remove your objection to the 
Bill, is that right? — Yes. 

1276. (Mr. Young): You would not approve of that?- 
No. 

1277. The other question I wanted to ask about was 
with regard to your proposal on nullity in Part IIJ of 
the memorandum. You say that all possible steps should I 
be taken to ensure that solicitors should advise that the 
suit should be for a decree of nullity rather than fot a 
decree of divorce? — ^Yes. 

1278. You are not suggesting, are you, that a solicitor! 
right to advise what is best in the interests of the client, 
after he knows all the circumstances, should be in aoy 
way qualified? — No, I think what we should say is that 
a solicitor ought to have in mind that there are reasons 
which make a nuUity the best advice to a client if it is 
possible. I do not think we would deprive him of his 
right to say, “I have listened to all the circumstances and 
I am bound to think you are wiser to go for a divorce 
than a nullity 

1279. There is a different legal result according to 
whether it is nullity or divorce, and it is the use of the 
word “ensure” that bothers me. You surely must leave 
it quite free to the solicitor to advise what he thinks il 
is in the interests of his clients to get? — (Canon Warner): 
Am I not right in saying that the court has precisely- 
I speak subject to correction — precisely the same powers 
to help the wife by maintenance and so on, whether there 
is a decree of nullity or of divorce? Is there in fad * 
difference? 

1280. I do not speak about the law of England. Il » 
very definitely not the law of Scotland. — 'Mr. Simon tells 
me it is the law in England. 

1281. It definitely is not the law in Scotland. Bui 1 
take it that you would be quite prepared to leave the 
choice to the solicitor? — (Archbishop of Canterbury): Yes, 

I do not think one can question the solicitor’s final 
judgment as to what he advises his client provided he has 
got firmly in view the advantages to a client, and to the 
honesty of the law, in getting a nullity if a nullity is 
possible. 

1282. (Chairman) : I do not wish to hurry, and I am sure 
his Grace does not wish to hurry, any questions_ that 
anyone might want to ask. I think we had better 

at this stage and hope that another day can be arraugw 
when we shall have the benefit of help from his Grac 
and the others with our very difficult task. — ^We do n° 
want to trouble the Commission more than is 
If you said you thought you had had enough, well ana 
good, but on the other hand if you would like us ™ 
come we should be only too glad to fit in another time. 
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1283. If those Commissioners who have other questions 
to put could put them in writing and replies were to be 
obtained, would that be possible? — My Lord, could 1 
suggest that they be submitted in writing to you, and then 
you and I might look at them and decide whether another 
short hearing might be desirable to deal with them. 

1284. Do you mean that you could attend some day and 
just answer these particular questions? — Yes, if they look 
the sort of thing that could be easily dealt with by written 
answer it could be given, but if it looks as though it 



really rather requires to have a give and take, then we 
might have some short sitting at some later time. 

{Chuirman)-. May I suggest then that those Commis- 
sioncr.s who wish to .put further questions should put them 
in writing and hand them to the Seeretary who will then 
forward them to his Grace. He will supply the answers, 
but if, as a result of that, there is still a desire on the 
part of any Commissioner to have help orally that could 
be arranged, We are very much obliged, your Grace, to 
you both for tlie memorandum and for your help this 
morning. 



{The witnesses withdrew.) 

{For further questions and answers sec Paper No. 18.) 



PAPER No. 17 

SUPPLEMENTARY NOTES TO THE EVIDENCE GIVEN BY CANON HUGH 
WARNER ON BEHALF OF THE CHURCH OF ENGLAND (See Q. 1189) 

(Note: The references after each sub-heading are to Appendix D, Paper No. 16.) 



Easy divorce will: — 

1. Distort ideals. (Appendix D, paragraph (d) (iii)) 

Easy divorce creates an atmosphere in which young 
people grow up with totally distorted ideas of marriage, 
and with a complete lack of realisation of the idea of 
life-long dutifulness. 

2. Foster lawlessness. (Appendix D, paragraph (/) (i)) 
Easy divorce fosters the innate lawlessness of human 

afiections, by adding power to temptations to infidelity. 

3. Encourage self-will. (Appendix D, paragraph (e) ) 

Easy divorce creates opportunities for selfish people who 

have quarrelled with a partner or transferred their affec- 
tions elsewhere to refuse the spiritual discipline of meeting 
and overcoming difficulties in their personal relations. In 
a new marriage they sometimes remain the same selfwilled 
people who are still unable to make a success of a second 
union. Divorce has enabled them to indulge their own 
weakness, instead of conquering it and making a success 
of their first union. So divorce may breed divorce. 

4. Weaken the sense of obligation. (Appendix D, para- 

graph (f) (d)) 

Easy divorce weakens any incentive to forgive infidelity, 
and prompts rather the grasping of any opportunity 
offered for release from obligations felt to be irksome. 

j 5. Offer cloak of respectability to sin. (Appendix D, para- 
graph if) (ii)) 

Easy divorce holds out the possibility of combining grati- 
I fication of immoral desire with respectability. Ihe 
I moment any real strain arises in domestic relations, the 
partners feel themselves at liberty to look round for more 
It amiable or attractive mates, secure in .the conviction that, 
1 if ffiey dissolve their union and seek a second (or even 
6 a third or fourth) marriage elsewhere, society will not 
1 hold them greatly to blame. A potent social preventive 
of divorce is thus removed. 



6. Encourage cxlra-maritnl affairs. (Appendix D, para- 

graph (/) (ii)) 

Easy divorce paves the way for the engaging qualities 
of a chance-met third party at once to arouse a desire 
to win his or her affections, with a view to entering into 
a new and more delightful union .than the existing one. 

7. Encourage evasion of parcntliood. (Appendix D, para- 

graph (/) (di) ) 

Easy divorce encourages an exchange of partners, and 
the more this becomes a practical possibility, the more 
an evasion of parenthood will be fostered, for children 
cannot but create a bond which renders the dissolution of 
the partnership more difficult. So absence of children 
leads to a weakening of an important link in the marriage 
relationship, 

8. Contribute to family iastability. (Appendix D, para- 

graph 00 (i) ) 

Easy divorce creates a public opinion which offers 
no social condemnation upon the easy exchange of one 
partner for another. The indissolubility of marriage is 
for most people their best protection against their own 
indiscipline and selfishness. Where the marriage bond 
is recognised as permanent, self-discipline is more easily 
imposed, tolerance more easily granted, and harmony and 
companionship more patiently sought. Widespread faci- 
lities for divorce and re-marriage tend to destroy such 
invaluable assistance towards the attainment of married 
happiness, and thus lead to further divorces. 

9. Offer ctiildren a precedent for divorce. 

Children who, when they get married, are able to look 
back to the example of their own parents who were 
divorced, find it hard to do other than follow the example 
of those to whom they have been emotionally so closely 
tied when difficulties in their married life occur, unless 
there is a strong public opinion to support them in their 
determination to overcome them. Easy divorce gives 
them no such assistance, and indeed works the other way 
to the -detriment of marriage stability. 

{Received lllh June, 1952.) 
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PAPER No. 18 

FURTHER QUESTIONS AND PROPOSITIONS SUBMITTED TO THE ARCHBISHOP 
OF CANTERBURY AND THE ARCHBISHOP’S REPLY 



A: QUESTIONS AND PROPOSITIONS 
{See Q. 1284.) 

1. General principles 

The memorandum^ bases its views on the derivation of 
English matrimonial law from canon law. Church and 
State are held both to regard marriage as life-long in 
intention ; both to ' require a system for dealing with a 
matrimonial relation that has broken down ; both to con- 
sider that a measure of divorce is inevitable. In view 
of its special responsibilities as an Established Church, the 
Church of England is opposed to any extension_ of the 
grounds for divorce, which might make its position im- 
possible. It therefore is mainly concerned with preserving 
the status quo, perhaps with a regretful glance over its 
shoulder at the conditions that existed before the Act 
of 1937. It is likewise committed to the concept of divorce 
as the remedy for the spouse against whom has been com- 
mitted a matrimonial offence. Scripture is quoted in 
defence of this attitude. 

But this concept is attacked by various memoranda 
submitted to the Commission on five main grounds: — 

(1) The memorandum does not reflect the highest 

Christian principles 

It is held that if Christ, in order to meet human 
need, set aside the divine law of the Sabbath, He would 
equdly set aside the divine law of marriage, when 
separation had robbed it of reality. The refusal of 
a fresh start is held to be contrary to the divine law 
of forgiveness. The weighty opinion of Dr. Mandell 
Creighton, who approved of re-marriage in church of 
an innocent party to divorce, is quoted against the 
present refusal of the Church of England to allow it. 

(2) The theory underlying the memorandum is not based 

on sound scholarship 

It is held that the concept which underlies the memo- 
randum is founded on an uncritical reading of certain 
New Testament texts, whose iD.terpretation is doubled 
by many scholars : that the composition of the audience 
to whom the words of Christ were addressed has been 
left out of account: that the letter of the New Testa- 
ment has been observed in the memorandum to the 
exclusion of its spirit, and that its treatment of religious 
writings is legalistic. 

(3) The memorandum proves the Church of England to 

be harking back to pre-Reformation theories 

It is held that had Edward VI lived a few yeai’s longer, 
Archbishop Cranmer’s proposals would have been 
approved and almost certainly included in the Eliza- 
bethan settlement. The memorandum’s preference of 
nullity to divorce is held to be a disingenuous attempt 
to distort reality in order to salve the ecclesiastical con- 
science, a shift of emphasis from the central position 
of the Church of England and a threat to re-introduce 
the fictions and extravagances of the mediaeval courts. 

(4) The attitude of the memorandum is illogical 

It is held that the choosing of adultery and cruelty as 
the only proper grounds for divorce is eclectic : it em- 
phasises unduly the physical aspect of marriage. The 
mutual comfort of the spouses is an equally important 
part of marriage, and the Archbishop, in his oral 
evidence, is believed to have stated that the frustration 
of any one or more of the purposes of marriage could 
be regarded as ground for divorce, 

(5) The attitude of the memorandum is unconstructive 

The position taken up by the Church of England 

about marriage and divorce is stated to be reminiscent 
of King Capute. The whole concept of a matrimonial 



• By “ memorandum ” is meant throughout the memorandum 
submitted by the Archbishop of Canterbury on behalf of the 
Church of England (Paper No. 16). 



offence is declared to be un-Christian, to be derived 
from ecclesiastical ideas long since demoded, to have 
been undermined already by the Act of 1937 ; it may 
suit the lawyer because an offence is something that 
can be proved or disproved in court ; but it is inadequate 
for a Christian. It is held to be absurd that a single 
act of adultery (perhaps the impulsive reaction to a 
quarrel, perhaps regretted as soon as committed) should 
be a ground for divorce, and genuine aversion and 
antipathy no ground. In its understandable opposition 
to any extension of divorce the Church of England 
is held to have omitted to express its views on the 
adequacy of the present theory. It would not be 
extension but reform to abolish the single act of adultery 
as ground for divorce and substitute such a suggestion 
as this (by a Q.C.) : “ Divorce should always be at the 
discretion of the court, who must be satisfied that it is 
in the public interest, and in particular in the interest 
of any child of the marriage, that the particular parties 
should be divorced Or, “ It is rccontmendcd that the 
grounds of divorce be so re-drafted that in every case 
the court must be satisfied that the marriage has in 
fact broken down beyond hope of reconciliation ”. Or, 

“ In principle the criterion of the need for divorce would 
seem ... to lie in the irremediable and complete or 
nearly complete destruction of the marriage relationship. 

. . . cases where behaviour or attributes of one partner 
can be shown to have acted to the deprivation or detri- 
ment of the health and happiness of the other partner 
or the children ”. 

It may be difficult or even impossible to express such 
a concept in. legislation or administer it in the courts; 
but if it is nearer to the teaching of Christ, soundly and 
logically conceived, forward-looking and constructive, it 
is a more proper view for a Church than the concept 
of a matrimonial offence. If the new basis of the law 
were drafted so as to make divorce easier, that could 
be resisted: but the mere danger of extension, should 
not deter the Church of England from witnessing to the 
truth. 

2. Cliildren of divorced parties 
In Part I, paragraph 6, of the memorandum it is stated 
that it is the “ nation’s interest ... to regard the interests 
of tlie children above those of the contending parties". 
There does not, however, appear to be much mention or 
recognition of this principle in the proposals made by the 
Archbishop, although much is written, in Appendix D of 
the loss to the children arising from divorce. 

(1) This might perhaps be because it is recognised that, 
if the parents will not regard the children’s interests as 
paramount, it is not in the children’s interests that the 
parents should remain together. It might also be because 
there is fear that, if divorce is made more difficult for 
parents, married persons may be reluctant to have children. 

On the other hand, the Church’s first definition of the 
causes for marriage is “the procreation of children . . 
Should the Church be so concerned with maintaining the 
marriage of spouses who, being able, have not had children 
as of spouses who have children,? Might it not be better 
in the Archbishop’s sixth proposal to substitute for the 
“ real interests of the two contending parties ” “ the real 
interests of the children ’’? 

(2) Is there evidence to show that a greater proportion 
of marriages contracted under the age of seventeen have 
broken up than of marriages contracted over that age, 
when, the spouse was (a) a boy, or {b) a girl? Is there 
any evidence about the progress of the children of such 
marriages? 

<3) With regard to Mrs. White’s proposal for divorce 
after seven years’ separation, is it not .possible that it 
might be in the interests of the children to grant a divorce 
to the guilty party? Suppose, first, the mother to be 
the guilty party but to have custody of the children (a 
course recommended for young children by certain wit- 
nesses) and to be living with another man who is kind 
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to and loved by the children. Might it not be better for 
the mother to be able to marry the man and for a divorce 
to be granted on these grounds? If not, ought the children 
to have gone to their father, in which case he might have 
had either to divorce his wife or, owing to lack of means 
for employing a housekeeper, to have taken, a woman 
as his partner in order to look after the children? 

Suppose, secondly, that a guilty spouse has formed an 
illicit union of which there are children. Is it right edher 
for the State or for Christians to deny to these children 
the legal marriage of their parents? 

(4) Weighty reasons are given against un,iversal civil 
marriage. Refusal of universal civil marriage might be 
based on the assumption that the majority of citizens are 
Christians by profession and practice. Might it not be in 
the interests of true religion and of the nation, for the 
State to require universal civil marriage and for the 
Churches to require of professing members a religious 
ceremony in addition? 

(5) Should the disposal of the children be aUowed to be 
settled in undefended divorce suits without the supervision 
of the court? Is it desirable that the court should con- 
tinue to supervise the children’s interests after the court 
or the parents have decided to whom they shall go? 

Would it be right to deny to one parent, guilty or 
innocent, access to the children on the ground that it 
was in their interests? 

(6) Should not the aim be for the parents to give instruc- 
tion about sex to their children and rnight not acceptance 
of this responsibility strengthen marriage? 

Should sex instruction be given in schools without 
parents’ consent? 

3., Nullity 

It has been suggested that all applicants for a divorce 
should state whether the marriage has been consummated— 
would this be considered (a) desirable (ft) helpful? 

4. Appendix D of the memorandum 

By “ settled home ” in paragraph (d) (i) it is presumed 
that “ happy home ” is implied. Would it be agreed that 
children can suffer equally in unhappy homes as in broken 
homes where loyalties may be divided? What safeguards 
^r children can be suggested? 

It was suggested by the Mothers’ Union that women’s 
organisations and youth clubs can be distractions from 
home or family life. Is this agreed? 



B: REPLY FROM THE ARCHBISHOP OF 
CANTERBURY 

The Royal Commission on Marriage and Divorce asks 
me to send- a written reply to a statement containing a 
number of questions which members of the Commission 
wish to put in addition to those discussed previously and 
containing also certain considerations arising out of the 
memoranda submitted to the Commission by other bodies. 

The statement contains four sections: — 

(1) General principles 

(2) Children of divorced parties 

(3) NulUty 

(4) Appendbc D of the memorandum. 

Replies to each section are appended. It was not found 
easy to deal witii section 1, ' “ General principles ”, since 
almost every sentence seemed to call for comment and a 
genera! reply to the main content of the section would 
have left many misleading sentences unanswered. It 
seemed best therefore in dealing with this section to repro- 
duce the Commission’s statement sentence by sentence 
with the approipriate comment attached to each sentence. 
Extracts from the statement are marked S. and flie 
comments made by way of reply are marked R. By 
“ statement ” is meant throughout the document received 
from the Royal Commission, and by “memorandum” 
the memorandum presented by me on behalf of the 
Church of England. 

(Signed) GEOFFREY CANTUAR. 

16821 



SECTION I 

GENERAL PRINCIPLES 

S. The memorandum bases its views on the derivation 
of English matrimonial law from canon law. 

R. The memorandum sets out in Part I, paragraphs 4 
and (i, “ A principle for tdie nation ” and “ A practice 
for the nation ”, based upon a judgment as to what is in 
the best interests of the nation at this present time. It is 
recommended that the principle should be adhered to 
“ whether explicitly on Christian grounds or simply on 
grounds of national well-being ”. It is added that the 
principle in question conforms to the basic principle of 
the Church’s life and laws and of English law, and depar- 
ture from it would be revolutionary. 

S. Church and State are held both to regard marriage 
as life-long in intention ; both to require a system for 
■dealing with a matrimonial relation ithat has broken 
down : both to consider that a measure of divorce is 
inevitable. 

R, The words of the memorandum are “in the nation 
as it is, divorce laws are inevitable”. 

S. In view of its special responsibilities as an Established 
Church, the Church of England is opposed to any exten- 
sion of the grounds for divorce, which might make its 
position impossible. 

R, As the Established Church, the Church of England 
has a special responsibility for the moral and spiritual 
welfare of the nation as a whole in addition to its rcsponsi- 
bility towards those who are or may become members , 
of the Church of England. Its opposition to any exten- 
sion of the grounds for divorce, as stated in the memo- 
randum, is based on its judgment as to what is required 
for the true moral welfare o-f the nation. The memo- 
rantliim nowhere provides evidence for supposing that 
opposition is due to fear that extension of grounds for 
divorce “might make lits position impossible”. ^e 
memorandum (Fart I, para. 7, and Appendix C) mentions 
that in certain circumstances the Church might hpe to 
alter its attitude to civil marriages ; and no doubt circum- 
stances might arise which would afl’ect the position _ of 
the Church, But the memorandum bases its opposition 
to the extension of grounds of divorce wholly on a moral 
judgment as to the well-being of society. 

S It therefore is mainly concerned with preserving the 
status quo. perhaps with a regretful glance over its 
shoulder at the conditions that existed before the Act of 
1937. 

R. In accordance with the previous reply it should be 
said that the Church is mainly concerned to reverse the 
process of the last few decades, to prevent further 
deterioration of the public esteem in which the institution 
of marriage is held and to restore a true conception of 
the life-long obligation of marriage. 

S. It is likewise committed to the concept of divorce 
as the remedy for the spouse against whom has been 
committed a matrimonial offence. Scripture is quoted in 
defence of this attitude. 

R. It is to be noted that Scripture is nowhere quoted 
in the memorandum in defence of the thesis that ‘ divorce 
is a remedy for the spouse against whom has been_ com- 
mitted a matrimonial offence”. It is the law which in 
1857 and since has provided divorce a vinculo as a remedy 
for a spouse against whom has been committed a 
matrimonial offence. The Church provides only spiritual 
remedies for matrimonial offences. 

S. But this concept is attacked by various memoranda 
submitted to the Commission on five main grounds: — 

(1) The memorandum does not reflect the highest 
Christian principles. 

It is held that if Christ, in order to meet human need, 
set aside the divine law of the Sabbath, He would equally 
set aside the divine law of marriage, when separation had 
robbed it of reality. 

R. (i) Christ did not set aside the divine law of the 
Sabbat. He said that contemporary practice was mis- 
interpreting that law, and He defined the true principle 
of the law afresh. 

(ii) Christ re-affirmed the divine law of marriage, 
revealing its true principle. What He set aside were 
Mosaic rules which contradicted the principle. 

C 2 
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(iii) The hypothetical assumption that He would set 
aside the divine law of marriage has, therefore, nothing 
to support it. In fact, Christ in His answer to the Rabbis 
rejected their acceptance of divorce to the astonishment 
of His disciples. 

S. The refusal of a fresh start is held to he contrary 
to the divine law of forgiveness. 

R. This sentence reveals great confusion of thought. 
The divine law of forgiveness must be understood in terms 
of repentance and amendment and restoration. The fresh 
start offered by Christ is always in spiritual terms. The 
one clear fact about a divorce is that it is a repudiation 
of the obligations of an existing marriage and a barrier 
to their resumption by mutual forgiveness, and thus 
prevents a fresh start in its true sense. 

S. The weighty opinion of Dr. Mandell Creighton, who 
approved of re-marriage in church of an innocent party 
to divorce, is quoted against the present refusal of the 
Church of England to allow it. 

R. The fact that Dr. Mandeli Creighton approved of 
re-marriage in church of an innocent party to divorce in 
no -way alters the fact that the Church has since then 
decided otherwise. It must be said that since his day 
new factors have entered into tlie situation which have 
compelled the Ciiurch to consider its attitude in this matter 
again, and it cannot be assumed that what Dr. Mandell 
Creighton thought in 1900 he would have thought today. 

S. (2) The theory underlying the tnemorandtim is not 
based on sound scholarship 

R. This paragraph goes on _ to suggest that the 
memorandum rests on an uncritical reading of New 
Testament texts, ignores the nature of the audience 
addressed by Christ, is legalistic and follows the letter 
rather than the spirit of the New Testament. If the 
advice given to the Royal Commission in the memorandum 
rested wholly upon exact interpretations of Christian 
doctrine, it might be necessary to answer this paragraph 
in detail. But the memorandum holds that “whether 
explicitly on Christian grounds or simply on grounds o[ 
national well-being ” the principle of marriage as a life- 
long obligation should be adhered to and departures from 
it should be allowed with as little detriment as possible 
to (the stability of the family as the indispensable unit of 
a sound national life. That judgment stands on its own 
ground. It is therefore not relevant to argue before the 
Commission the meaning of particular texts and other 
points of scholarship. The Commission can be assured 
that in defining its own doctrine and practice the Church 
is supported by a great weight of expert scholarship aud 
(as Part I, ,para. 3, and Appendix L show) seeks in its 
discipline to obey the spirit of Christ. 

S. (3) The memorandum proves the Church of England 
to be harking back to pre-Reformation theories 

R. So far as this country is concerned, there is no 
reference in the memorandum to any theory or system 
earlier than those which obtained up to 1857. 

S. It is held that had Edward VI lived a few years 
longer, Archbishop Cranmer’s proposals would have been 
approved and almost certainly included in the Elizabethan 
settlement. 

R. This hypothetical argument is neither relevant nor 
valid. A memorandum on the Reformatio Legum 
Ecclesiasticarum (Cranmer’s proposals) is attached which, 
in any case, destroys the argument. 

S. The memorandum’s preference of nullity to divorce 
is held to be a disingenuous attempt to distort reality in 
order to salve the ecclesiastical conscience, a shift of 
emphasis from the central position of the Church of 
England and a threat to re-introduce the fictions and 
extravagances of the mediaeval courts. 

R. This criticism has no relation to the memorandum 
at all. The memorandum refers twice only to matters 
concerning nullity. In one it prefers nullity to divorce . 
in the other it prefers divorce to nullity. 

(a) The memorandum CPart II, para. 3) suggests that 
where a nullity can be shown, it should be pleaded both 
as a matter of good law and sense (since if there were 
really no marriage, it is better to say so than to dissolve 
a non-existent marriage by divorce) and as a benefit to 
those who wish to marry in church, which is allowable 
after a nuUity but not after a divorce. 



(/?) The memorandum (Part II, para. 7) suggests that 
wilful refusal to consummate should be a ground^ for 
separation or divorce and not for nullity because it is 
bad law to grant a nullity for a cause arising after the 
marriage and indeed contradicts the whole idea of a 
nullity. 

It will be noted that in each case the purpose is to 
prevent a distortion of reality. 

S. (4) The attitude of the memorandum is illogical 
It is held that the choosing of adultery aud cruelty as 
the only proper grounds for divorce is eclectic ; it 
emphasises unduly the physical aspect of marriage. The 
mutual comfort of the spouses is an equally important 
part of marriage. 

R. It is not the Church, but the law, which has sel(5cted 
the grounds for divorce. 

S. The Archbishop, in his oral evidence, is believed to 
have stated that the frustration of any one or more of 
the purposes of marriage could be regarded as ground 
for divorce. 

R. The Archbishop would have to see the verbatim 
record to know what was said on this point. As quoted 
here he said could, not should, between which there is a 
great difference of meaning. He remembers saying that 
the proper response to an act of adultery was forgiveness 
on the one side and repentance on the other, and not 
divorce. So with all other offences against the purposes 
of marriage. It would indeed be an illogicality if the 
Archbishop had said that such frustration should be a 
ground for divorce ; but that it could be regarded as a 
ground of divorce is clear from the proposals put before 
the Royal Commission by some other bodies. 

S. (5) The attitude of the memorandum is unconstructive 
The position taken up by the Church of England is 

stated to be reminiscent of King Canute. 

R. If the critic means that there is a rising tide of demand 
for easier divorce and that it is futile to attempt to stop 
it, we disagree entirely. King Canute was demonstrating to 
stupid flatterers that laws of nature could not be thwarted, 
The Church is maintaining that in spiritual matters men 
have powers of choice and can be educated, that weak 
laws and unsound public opinion can spread an attitude 
to marriage dangerous to the national well-being and so 
encourage the spread of divorce, while strong laws will 
keep public opinion sound, stren^hen resolution to make 
a success of marriage, and so benefit the whole nation. 

S. The whole concept of a matrimonial offence is 
declared to be un-Christian, to be derived from ecclesi- 
astical ideas long since demoded, to have been under- 
mined already by the Act of 1937: it may suit the lawyer 
because an offence is something that can be proved or 
disproved in court ; but it is inadequate for a Christiati. 

R. The Act of 1937 extended the scope of matrimonial 
olfences but did not abolish the concept. A matrimonial 
offence to the Christian means that which offends against 
the Christian view of marriage. Why is it un-Christian 
to call it an offence? The Christian, in fact, more 
commonly calls it a sin, but it means the same. 

A matrimonial offence in the eyes of the law is that 
which calls for legal remedy or punishment. The 
Christian recognises the proper place of law and is con- 
cerned that the law should be just and should make for 
righteousness. 

This position is entirely in accord with the New Testa- 
ment. When certain acts are called offences or sins in 
the New Testament it is strange that the Church should 
be criticised as being un-Christian for regarding those 
acts as offences. 

S. It is held to be, absurd that a single act of adultery 
. . . should be a ground for divorce, and genuine aversion 
and antipathy no ground. 

R. It is the law which has made a single act of adultery 
a ground for divorce, not the Church. The Church would 
wholly approve if the law was no longer content to 
accept a single act of adultery as a sufficient ground. 

S. The Church of England is held to have omitted to 
express its views on the adequacy of the present theory. 
It would not be an extension but reform to abolish the 
single act of adultery as ground for divorce and substitute 
such a suggestion as this (by a Q.C.). . . . 
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R We do not find it easy to see what is meant by 
the “ present theory”. If fte existing statutory law on 
divorce is meant, we consider that our whole memo- 
randum is ad rcm. To abolish the single act of adultery 
as a 'ground would, as we say above, be reform : but to 
follO'W the suggestions of “ Q.C.” and others would cer- 
tainly be extension. They substitute for a clear matri- 
monial offence a system of general discretion by the 
court. That is not a system of law at all. It leaves the 
judges with no system to apply except what may seem 
best in their own eyes. One judge may think easy divorce 
by mutual consent or even against the consent of one 
party to be “ in the public interest ” ; another may think 
that divorce should be strictly limited. Each can do as 
he pleases, ft is for the law to define matrimonial obli- 
gations and defend matrimonial rights, and for judges to 
apply the law. 

S. It may be difTicull or even impossible to express 
such a concept in legislation or administer it in the 
courts. . . . 

R. Then it docs not concern the Royal Commission, 
which is appointed to consider the laws relating to 
marriage and divorce. 

S. . . . but if it is nearer to the teaching of Christ, 
soundly and logically conceived, forward-looking and 
constructive, it is a more proper view for a Church than 
the concept of a matrimonial offence, If the new basis 
of the law were drafted so as to make divorce easier, that 
could be resisted : but lh8 mere danger of extension 
should not deter the Church of England from witnessing 
to the truth. 

R. This paragraph is full of unsound thinking and 
unfounded assumptions, If the appeal is to the teaching 
of Christ, He certainly taught nothing remotely resembling 
the suggestions of ” Q.C.” and others, and certainly did 
declare divorce to be a breach of divine law. If the 
appeal is to that which is sound and logical, there is 
more sound logic in the Church’s teaching that marriage 
is a life-long obligation which must not be broken than 
in an alternative which says that marriage is an agreement 
which can be ended whenever one partner can convince 
a court that he or she sufficiently desires to be rid of 
it. If it is a question of what is forward-looking and 
constructive, the Church does not rest content with passing 
fashions of thought and behaviour ; it is always seeking 
to improve on the present and construct human society 
on true foundations. The suggestions of “Q.C.” and 
others are not looking forward to anything or construct- 
ing anything : they accept what is, and provide no moral 
incentive to improve on it. 

There is nothing un-Christian in recognising that there 
are matrimonial ‘‘offences”. The Church has its own 
spiritual discipline by which to deal with them. But the 
Church recognises also the proper pO'Wer of the civil law 
to define and deal with matrimonial offences of which it 
takes cognisance. The Church is deeply concerned that 
the civil law should discharge its function in such a way 
as to strengthen and uphold true conceptions of marriage 
in all members of the community. In thus urging that in 
the laws relating to marriage and divorce there should 
be no extension of divorce and the existing conception 
of marriage as a life-long obligation should be main- 
tained and fortified, the Church of England is in fact 
witnessing to the truth. 

SECTION Bf 

CHILDREN OF DIVORCED PARTIES 

In the preamble, the criticism is made that though 
in Part I, 'paragraph 6, of the memorandum it is contended 
that the interests of the children should be regarded above 
those of the contending parties, there is not much mention 
or recognition of this principle in the rest of the memo- 
randU'm. Then follow certain points. 

(1) It is suggested (though the meaning of this para- 
graph is far from clear) that perhaps the interests of the 
children are not .pressed in the memorandum for fear 
that either: — 

(a) it might lead to the conclusion, unwelcome to the 

Church, that for the children’s sake the parents should 

not remain together ; or 



ib) it might lead parents to be reluctant to have 

children, if the children's interests might one day have 

precedence over their own. 

The suggestion is groundless. As to (a), the Church 
does not insist that where parents by their unhappy re- 
lations are damaging the interests of their children, the 
parents should nevertheless continue to live together. The 
Church 'accepts that there are circumstances when the 
welfare of the children is best served by the separation 
(voluntary or judicial) of the parents. This is a very 
different thing from supposing that a divorce is the right 
solution. Apart from other considerations, a separation 
is likely to have a less disturbing emotional effect on the 
children than the finality of a divorce, followed possibly 
by one or both partners starting a new marriage and a 
new home. Alternative ib) is too remote a possibility to 
require an answer; indeed, the less the possibilities of 
divorce are “in the air”, the more readily will husband 
and wife overcome differences and settle down to raise 
their family. 

But alternative {b) seems to lead, in the statement 
(though not very clearly) to another question put to us 
— “ Should the Church be so concerned with maintaining 
the marriage of spouses who, being able, have not had 
children as of spouses who have children? ”. It should 
be said in reply, first, that the Church is concerned to 
maintain all marriages, and by the means of grace, 
education and (where needed) opportunities for reconcilia- 
tion to make them all happy marriages. Secondly, the 
Church urges 'all spouses who, being able, do not have 
children, to have children, since the procreation of chil- 
dren is a primary obligation of marriage. 

If the question means that more is involved when the 
couple who separate have children than when there are 
none, that is obviously so : for the children are involved 
also and their interests must be considered as well. 

Attention is drawn to a phrase in the explanation of 
proposal 6 (memorandum, Part III). The real interests 
of 'the two parties are inextricably bound up with the 
interests of their children, and a competent court would 
recognise this fact. But it would be clearer if the phrase 
read “ the real interests of the two parties and of their 
children (if any) would be better served 

(2) We have no statistics as to the number of marriages 
under the age of seventeen which have broken down and 
no evidence of the progress of children of such marriages. 
Our desire that the minimum age for marriage should be 
raised from sixteen to seventeen rests upon the conviction 
that a child of sixteen has not reached the degree of 
emotional maturity and personal responsibility necessary 
for the wise choice of a life partner, nor should a child 
of that age have to undertake the responsibilities of 
parenthood and home-making. There may have been ex- 
ceptional cases where a marriage below the age of seven- 
teen has been reasonably successful. But it is in the 
interests of children generally that such marriages should 
not be permitted. 

(3) It is suggested, in support of Mrs. White’s proposal, 
that it might be in the interests of the children to grant a 
divorce to the guilty party ; and an example is given of 
a situation where such a solution would seem to be 
suitable, in order that the guilty mother who has been 
given custody of the children and is living with another 
man may be legally married to him. 

Hard cases make bad law ; and it is fatal to allow 
consideration of such hard cases to justify legislation 
which (for reasons given in Appendix A of the memo- 
randum) would destroy the principle upon which marriage 
rests, is ethic^ly unsound and is capable of causing great 
social mischief. In such a case as this the children suffer 
from 'the fact that their mother cannot be legally married 
to the man she is living with. But do they suffer? They 
know at least that there is a law the breaking of which 
brings consequences leg^ and moral. And if they do 
suffer, at least their suffering must not be allowed to- 
outweigh ^ the ill consequences of such legislation as- 
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is proposed, which, by its loosening of the marriage bond, 
may inflict suffering on generations of children yet to 
come. 

(4) A question is asked about universal civil maiTiage. 
We have nothing to add to Appendix C of the memo- 
randum. 

(5) This paragraph contains three questions, 

(a) It is better that the disposal of the chUdren in 
undefended divorce suits should be brought within the 
supervision of the court. 

(b) We are not prepared to say that the continued 
supervision of the court, after it has decided to which 
parent the children shall go, would in all circumstances 
be wise. There would be the danger of the court 
getting too much involved and of the parents losing 
the sense of full responsibility for their children’s 
welfare. In cases of grave neglect present legislation 
protects the welfare of sucli children. 

(c) It may very often be in the best interests of the 
children that one parent should be denied access to 
them altogether : divided allegiance or competition 
between the two parents and the like may do great 
harm. But each case must be judged in the light of its 
particular circumstances. 

(6) Up to adolescence, instruction about sex should be 
given 'by the parents and they should be helped and 
encouraged to do so. Thereafter there is often need to 
supplement what instruction the parents have given or 
to supply it where tlie parents have failed to do so. 
Such instruction is often given by the parish priest, the 
club leader or scout master, the schoolmaster and others 
in a pastoral relation 'to the child. Appendix E of the 
memorandum deals with preparation for marriage. 

The question of sex education in schools presents many 
difficulties. Much which is in a general way instruction 
in sex and reproduction can be given and must be given 
without reference to parents. But more specific sex 
instruction as a matter of human behaviour is not suitable 
for classroom teaching and when so given has had some 
disastrous consequences : instruction of this sort if 
employed at all should not be imposed on children without 
the goodwill and co-operation of parents. 



APPENDIX 

Among the comments made upon the evidence sub- 
mitted to the Royal Commission by the Archbishop of 
Canterbury on behalf of the Church of England, the 
following appears : — 

“ It is held that had Edward VI lived a few years 
longer. Archbishop Cranmer’s proposals [the Reformatio 
Leeum Ecclesiasticarum] would have been approved 
and almost certainly included in the Elizabethan 
settlement.” 

It is most improbable that ,any competent historian 
would speak with such assurance, and certain that he 
would not express himself in this way ; obviously, had 
Edward lived, there might have been no “Elizabethan 
settlement It is impossible even to guess what might 
have happened had the Edwardine reformation gone for- 
ward, and no serious student of 'the times, if bent upon 
speculation, can ignore the implications of the struggles 
for supremacy among the Marian exiles, the persistence 
of popular attachment to the old religion (of which the 
insurrection in the West was evidence), and the way Mary, 
by obstinacy and mismanagement, threw away what appear 
to have been reasonably good chances of restoring at 
least Henrician Anglicanism, if not actually Romanism. 
Speculation of this kind is always tempting, especially 
when (as in the present case) there is a chance of passing 
it off as something more. But no responsible person 
would be rash enough to dare to say what would have 
happened in the event of certain historical contingencies, 
and it may confidently be assumed that the Royal Com- 
mission will require more than ungrounded surmise if 
it is to be persuaded that the Reformatio Legum Eccle- 
siasiicantin really expressed the mind of the whole Church 
of England about divorce at the time of the Reformation, 
This much is certain : when the Constitutions and Canons 
Ecclesiastical of 1604 were drawn up, their provisions in 
regard to divorce clearly owe nothing to the Reformatio 
Legum ; canons CVI and CVII only recognise separation 
(divorce a thoro et mensa) and do not allow re-marriage 
of the separated parties during each other’s lifetime; 
they permit “annulling of pretended matrimony” 
(nullity) 'but not divorce a vinculo. 

It is not stated on what authority the comment in 
question is made, but it probably originated from a remark 
of John Foxe that 



SECTION m 
NULUTY 

It would be both desirable and helpful if all applicants 
for a divorce had to state whether the marriage had been 
consummated or not. If not, it might then appear that 
there were psychological factors involved which medical 
or psychological treatment could put right, thereby saving 
the marriage. 

The enquiry would also be of assistance in indicating 
whether there might be a case for a nullity rather than a 
divorce. 



SECTION IV 

APPENDIX D OF THE MEMORANDUM 

A “ settled home ” may not always be an altogether 
happy home. There can be degrees of unhappiness in 
a home and some of them can be tolerated by the 
children without harm. If the unhappiness reaches a 
pitch at which the children are really suffering, then the 
right remedy may be a separation, voluntary or judicial, 
for the sake of the children. This inflicts less of a 
psychological burden upon the children 'than the “ broken " 
home in the sense of a home broken up by a divorce 
followed by another marriage. 

Women’s organisations and youth clubs may be dis- 
tractions from home or family life ; but so may alrnost 
any other outside interest Equally they need not be ; 
and the sensible person will have no difficulty in achieving 
a wise balance between the claims of home and of outside 
interests. 



“ no doubt was to be made, that [these laws] 
had' been established by the authority of Parliament 
and decreed for public use, had that good king [Edward 
VI] lived a little longer 

The martyrologist’s opinion must be assessed in the light 
of the fact that it is expressed in the preface written foe 
his edi'tion of the Reformatio Legum in 1571, in which 
he ventured to hope that at least the revised code would 
be enacted. Obviously it was to his advantage to convey 
the impression that only an accident had prevented its 
enactment twenty years earlier, and that Parliament would 
only be carrying out the long-determined wishes of Church 
and people in giving it the force of law. But Foxe’s 
demerits as a historian are not unknown to those 
acquainted with this period, and Dr. Gairdner says tlut 
this surmise was made “ with no small assurance ”, and 
“against all appearances”," 

The origin of ithe Reformatio Legum Ecclesiasticanm 
can be shortly stated. The " Submission of the Clergy " 
in 1532 provided, inter alia, that no new canons were 
to be enacted without the royal consent, and that the old 
ones were to 'be submitted to a Commission of thirty-two 
persons (half of them clergy and half laymen) appointed 
by the King. Only those canons were to be approved 
which were seen “to stand with God’s la-ws and the 
laws of [tl^e] realm". Several Acts of Parliament made 
provision for such a Commission during Henry’s reign, 
but nothing was done in the matter. Another Act for 
this purpose was passed in 1549," and finally, on 



* Quoted by Strype, The Life and Acts of Matthew Parker, 
Oxford, 1821, ii,p. 63. 

5 Dictionary of English Church Hisiory, p. 501a. 

* See 25 Henry VIII, c. 19; 27 Henry VIII, c. JS; 35 Henry 
VUI, c. 16. 

* 3 and 4 Edward VI, c. 1 1 . 
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6th October, 1551, an order of the Privy Council 
nominated the requisite number of persons, and of these, 
eight were appointed to “ rough hew the canon law 
A Commission was issued to these eight on 22nd October, 
and this was superseded on llth November hy a new 
Commission, three of the original members being replaced. 
The statutory period of three years after the passing of 
the Act of 1549 had by this time nearly elapsed, and a 
further extension was .squght. A Bill for this purpose 
passed the House of Commons, and was twice read in 
the House of Lords on Nth April, 1552, but the dissolu- 
tion of Parliament on the following day prevented its 
enactment. With one or two alterations, the existing 
Commission of thirty-two had already been rc-nominated 
on 2nd February in, anticipation of a further Act, but it 
now lacked authority to proceed with its business. 

The Refnnnalio Lcniim Ecdesiasticarum is often repre- 
sented as the work of a Royal Commission, but it is far 
from clear that this was in fact the case. Cranmer’s last 
known letter to Henry VIII refers to the King’s request 
for “ the names of such persons as Your Highness, in 
time past, appointed to make laws ecclesiastical for Your 
Grace’s realm”, and says that the Archbishop had asked 
the Bishop of Worcester “ to enquire out their names, 
and the book which they made, and. to bring as well the 
names, and also the book, unto Your Majesty".” This 
suggests that the thirty-two had already drawn, up a col- 
lection of canons which had been put on one side for 
the time being, and it is probably to this collection that 
Letters Patent refer, which were prepared for the King to 
sign.’ It is stated by Strype and Collier that Gardiner 
dissuaded Henry from setting his name to this document,” 
and it may be that later a revised draft of the canons 
was made and shown to the King by Cranmer, with the 
request that he .should now sign the Letters Patent ; this 
would explain lienry’s request for the original book and 
the n,ames of its compilers.” But there is no evidence at 
all that the book was in fact the Reformatio Lcaitm 
Ecdesiasticarum, nor that Cranmer had been engaged upon 
the latter during Henry's reign, though he had done some 
preliminary work upon a revision of the canon law. 

A manuscript of the Reformatio Leaum Ecdesiasticarum 
now in the Harleian collection in the British Museum, 
which Foxe used in preparing his edition of 1571, seems 
to represent the labours of. Cranmer and, perhaps, the 
"rough-hewing" committee of eight, during 1552, and 
there is good reason to believe that the Archbishop and 
Peter Martyr themselves took the responsibility for its 
final form, employing Dr. Haddon to frame the Latin as 
elegan,tly and clearly as possible.'” This is evident from 
the fact that the manuscript in question has various addi- 
tions and suggestions in the handwriting of Peter Martyr 
and Haddon, while the final alterations are written by 
Cranmer himself. There is reason to thin,k, however, that 
they had not finished their task by the time the Act of 
1549 had expired, for the manuscript wants eight sections 
which appear in Foxe’s edition, and which were no doubt 
derived from a second manuscript, no longer extant, 
belonging .to Archbishop Parker. Probably these sections 
were included in a supplement prepared for submission 
to Parliament at the same time as the main code, which 
was presented by Cranmer in March, 1553. Northumber- 
land, however, refused to allow discussion of the matter, 
and nothing further was done until Foxe’s edition appeared. 

There seems no reason to doubt that Foxe had the 
consent of Parker for the publication of the Reformatio 
Legum Ecdesiasticarum, and that the Archbishop had him- 
self, in the manuscript no longer extant, revised the code 
so as to bring it into line with his own views. Since 
he had been a member of the Commission of thirty-two, 
• he probably felt anxious that the code should be made 
public. An attempt was made in Parliament in 1571 to 
get it considered, but the Queen seems to have disapproved 
strongly of it, and no steps were taken to revive the 
Act of 1549 empowering the Commission of thirty-two 
to consider the question. 



‘ See Burnet, History of the Reformation (ed. Pocock), v, p. 353. 
’ Printed fay Strype, Memorials of... Thomas Cranmer (Oxford, 
1840), ii, pp. 778f. 

’ See ibid, i, p. 191. 

’ See Dixon, History of the Church of England, ii, pp. 340-341. 
See Cardwell, The Reformation of the Ecclesiastical Laws, 
pp. Ui-viii. 



As it stands, therefore, the Reformatio Legum Ecclesias- 
ticarum is the work, not of a Commission, but of a small 
group of men of extreme views, probably dominated by 
Peter Martyr, who wrote enthusiastically to Bullinger that 
Hooper and John Laski were nominated, with him, as 
members of the Commission." That Cranmer may have 
had to yield to the pressure of Peter Martyr and men like 
Hooper and Laski is suggested by the opening clause of 
an article in the code on the Eucharist : — 

" The Eucharist is a sacrament in which they who sit 
as guests at the holy table of the Lord receive food 
from the bread and drink from the wine.’”” 

This recalls the controversy about this time, concerning 
kneeling at the Communion, and expresses a view of the 
Sacrament which is more extreme than anything Cranmer 
ventured upon, and which implicitly runs counter to the 
“ black rubric ” which he insisted on having inserted in the 
Prayer Book of 1 552. 

Those who contend that the Reformatio Legum 
Ecdesiasticarum represents the mind of the Church of 
England at the time of the Reformation, and that, but for 
Edward’s untimely death, it would have been ratified and 
accepted by the Church and the State, must bear in mind 
the conclusions to which the evidence points: — 

1. The code was clearly the work of a small group 
of more or loss like-minded men, and not of a Com- 
mission ; the thirty-two appointed by statute appear to 
have had little to do with it in its last stages (though 
one or two members were no doubt consulted). 

2. The code was the work of extremists, and largely 
of foreign protestant refugees (Laski, Martyr), and their 
“ fellow-travellers ’’ or sympathisers, such as Cranmer 
and Hooper. 

3. It is very doubtful, therefore, that it can, be said 
to represent the settled mind of the Church of England ; 
in particular, its provisions for divorce find no echo in 
the Marriage Service of 1552. 

4. There can be no escaping the facts that : — 

(ff) Its origins and method of compilation are very 
obscure ; 

(b) Parliament seems to have been, reluctant to ex- 
tend the powers of the Commission in 1552, and 
there was powerful opposition from Northumber- 
land (himself an extremist) to the consideration of 
the code ; 

(c) It was shelved again when brought up in the 
Parliament of 157J. (And even then, there was 
no question of enacting it ; the Commission would 
have needed re-appointment, and no doubt Parker 
allowed the publication of the code by Foxe in 
order to procure a revival of the Act of 1549. 
There is no ground for supposing that, had the 
Commission been re-appointed, they would not 
have made considerable alterations in the code. It 
is unlikely that it would have been enacted pre- 
cisdy in the form Foxe published it.) 

(d) The canons of 1604 make no reference at all 
to the divorce legislation, in the code. 

In view of the great obscurity surrounding the circum- 
stances in which the Reformatio Legum Ecdesiasticarum 
was composed, and the obviously highly speculative 
character of any suggestion that in the matter of divorce 
it expressed the settled mind of the Church of England, 
the Royal Commission will no doubt approach cautiously, 
if not sceptically, any claims or arguments which appeal 
to this code as an authority. It was never enacted, and 
simply stands as an example of the more extreme 
tendencies within the Church at the time of the Reforma- 
tion. The mind of the Church of England is unmistakably 
declared in toe canons of 1604, which only recognise 
divorce a thoro et mensa and nullity, and disallow re- 
marriage during toe lifetime of a separated partner. 

{Received 5th August, 1952.) 



“ Original Letters relative to the English Reformation (Parker 
Society), p. 503. 

de sacr., cap. 4; Cardwell, op. oil., p. 31 (transl.). 
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MEMORANDUM SUBMITTED BY THE COUNCIL OF THE 
BRITISH MEDICAL ASSOCIATION 



SUMMARY OF PROPOSAtS 
The following is a summary of the proposals which 
the Council of the British Medical Association submits 
to the Royal Commission: — 

1. The Divorce Court should aim at the relief of 
suffering and hardship. 

2. Conciliation machinery should be established. 

3. Suitable persons should be appointed to act as 
guardians to the children of parents involved m divorce 
proceedings and as advisers to the parents concerning 
the chUdren’s interests. 

4. The prohibition of marriage between non- 
consanguineous relations should be removed. 

5. All persons of unsound mind should be incapable 
of contracting a valid marriage. 

6. There should be power to extend ^e time limit for 
presenting a petition for a decree of nullity. 

7. Amendment of Section 8 (1) (i) of the Matrimonial 
Causes Act, 1950 (grounds of nullity); — 

(i) The criterion of mental deficiency as ^ ground 
of nullity should be the 

of mental deficiency, irrespective of whether the 
case has been certified or ‘ ascertained . 

(ii) Instead of “ subject to recurrent fits of insanity^” 

^ the criterion should be the occurrence of one 

S more attacks of insanity of a type likely to 
recur , 

fiii) Epilepsy should not be singled out as a ground 
^ of nullity : there should be a general clause pro- 
viding for nullity if either party knew of, and 
concealed from the other. be 

grave disease or abnormality likely to oe 

detrimental to the happiness of the marriage. 

8 The woman partner in a nullity suit should have 
thf ■ opportunity of medical examination by a woman 

°9 Section 1 (1) id) of the Matrimonial Causes Act, 
1950 which provides for divorce on the ground that 
the respondent “is incurably of a 

has been continuously 

neriod of at least five years immediately preceding the 
uresentation of the petition ” should be arnended so 
thS fhe criteria are the actual duration of the mental 
disorder as shown by medical evidence in each case, 
the unlikelihood of recovery, and one year s coritmuous 
residence as a patient in mental hospitals or licensed 
houses immediately preceding the presentation of the 
petition. . 

10 (i) The legal definition of cruelty in iri application 
to marriage and divorce should be amended so that the 
nature of the conduct in question is the criterion, regard- 
less of whether such conduct is wilful or otherwise. 

(ii) The fact that a woman leaves her husband, under 
extreme provocation or to protect her children, should 
not prejudice her case in any legal action. 

1 1 (i) In cases of divorce proceedings on grounds of 
desertion where the deserting partner during some part 
of the material three years has been a patient in a 
mental hospital, the court should ha,ve full discrehon 
10 decide whether or not the intention to desert has 
existed continuously during the whole of the period. 

(iO Where a man deserts his wife and later forces 
his way back into the house and cohabits with her, 
condonation should not necessarily be presumed. 



12. Insanity should not be a valid defence against an 
allegation of adultery. 

13. (a) Insanity should not be a valid defence against 
an allegation of unnatural offence. 

(fc) Lesbianism should be added to lihe unnatural 
offences which constitute grounds of divorce. 

14. Separation by agreement, where there is no 
prospect of reconciliation, should be a ground of divorce, 
and it should be possible for the petition to be presented 
by either party, or, if they are agreed, by both partnetra 
jointly. 

15. Where there are grounds for divorce but the 
offended party refuses to take action, the offending 
party should after a period be able to sue for divorce. 

16. Collusion should only be a discretionary bar to 
divorce. 

17. Marriage should make legitimate a child bom 
before the marriage ; dissolution of marriage should 
not deprive a child of legitimate status. 

18. The husband should be deemed the legal father 
of children born through artificial insemination with 
his consent. 

STATEMENT OF SUPPORTING ARGUMENTS 
Preamble 

The Council of the British Medical Association wishes 
to thank the Royal Commission for affording it an oppor- 
tunity of submitting a memorandum of its views, and 
giving oral evidence, on certain of fire matters 'wmich the 
Commission is considering. The invitation of the Commis- 
sion is one which the Council has been very glad to accept. 

The Council of the Association established a special 
committee to enquire into the law concerning divorce ^nd 
other matrimonial causes and to prepare evidence for 
submission to the Royal Commission. The Committee was 
composed of the following members: — 

Dr. H. Guy iDain, F.R.C.S., LL.D. (Chairman). 
General Practitioner, Birmingham ; Past-Chairman 
of Council, and of Representative Body of B.M.A. 

Dr. Mary Esslemont, M.A., D.P.H., General Practi- 
tioner. Aberdeen ; Member of Council of B.M.A. 

Dr. Annis Gillie, M.R.C.P., General Practitioner, Lon- 
don ; Member of Council of B.M.A. 

Dr. Doris Odium, M.A., D.P.M., Senior Psychiatrist, 
Elizabeth Garrett Anderson Hospital ; Chairman of 
Committee of Psychiatry and the Law, and Sub- 
committee of Maladjusted Children, of B.M.A.;' 
President, Medical 'Women’s Federation. 

Dr. Eliot Slater, M.A., F.R.C.P., Senior Lecturer, 
Institute of Psychiatry, University of London: 
Psyohiatrist, The National Hospital. 

Dr. J. G. Thwaites, General Practitioner, Brighton : 
Chairman of Central Ethical Committee, and Mem- 
ber of Council of B.M.A. 

Dr. A. Walk, D.P.M., Physician-Superintendent, Cane 
Hill Hospital, Coulsdon ; Hon. Librarian, Royal 
Medico-Psychologidal Association ; Co-Editor, 
.Journal of Mental Science. 

The British Medical Association is a voluntary associ- 
ation of over 65.000 registered medical practitioners, resi- 
dent in Great Britain and overseas and practising all 
branches of medicine. Its constitution rests on a demo- 
cratic basis and it is generaUy regarded as being fully 
representative of the profession as a whole. Members 
of the Association have a great opportunity of assessing 
the effects of the application of the aaws concerning 
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divorce and other matrimonial causes and have unrivalled 
experience of observing manied lifei — successful in vary- 
ing degrees, unsuccessful yet maintained, and broken 
marriages, and their effects on the health of parents and 
children. The Association therefore can speak with 
authority on the necessity for permanent and stable 
partnerships in marriage, and it would wish to emphasise 
the importance of this factor in presenting its evidence. 

The Council invited the Royal Medico-Psycholojgical 
Association to nominate three members to this Committee, 
as it recognised the particular experience that members 
of this Association have in dealing with rnarital problems. 
The Royal Medico-Psychological Association has over 
1,200 members representing every branch of psychiatric 
practice, including not only institutional treatment and 
care of mental disorder and mental deficiency, but also 
problems arising in connection with the practice of gen- 
eral medicine and the work of many social agencies. 
The following were nominated by that body, and the 
report may be considered as having the authority jointly of 
the British Medical Association and the Royal Medico- 
Psychologic j Association: — 

Dr. J. A. Hobson, D.P.M., M.R.C.P., Psychiatrist, 
Middlesex Hospital. 

Dr. T. Tennent, F.R.C.P., D.P.H., D.P.M., Medical 
Superintendent, St. Andrew’s Hospital, Northamp- 
ton ; Honorary Treasurer and President-elect, 
Royal Medico-Psychological Association. 

Dr. H. Wilson, F.R.C.P., D.P.M., Psychiatrist, The 
London Hospital. 

The Council wishes to acknowledge the assistance of the 
Medical Women’s Federation which submitted to the 
Committee a number of suggestions some of which have 
been incorporated in this memorandum. This is the 
only professional organisation consisting solely of medical 
women ; it has a membership of 2,300, and works in 
close relationship with the British Medical Association. 
The Council also had the advantage of studying statements 
prepared by the National Marriage Guidance Council, 
the Marriage Law Reform Society and the National 
Association for Mental Health. 

It is not the practice of the Council to make pronounce- 
ments on matters of public policy concerning which 
medical practitioners may hold views as individual citizens 
but cannot claim to speak with special authority in their 
professional capacity. On this occasion, therefore, me 
Council has sought to confine its attention to such of the 
questions under discussion by the Commission as may be 
regarded as medical in character or as having rnemc^ 
aspects. It should be stated, however, that health, includ- 
ing mental health, depends so much upon emotional and 
environmental factors that almost any aspect of the appli- 
cation of legislation in connection with marriage and 
divorce may influence the well-being of the individuals 
concerned. 

The Council is aware that the Royal Commission is 
restricted in its terms of reference, and will not be able 
to take cognisance of the social, psychological and 
economic iforces which foster or militate agamst the 
happiness \of individual marriages and the health of 
marriage as an institution. Nevertheless, it believes that 
the great importance of these forces should be emphasised. 
Marriage as an institution depends much_ upon changes 
and developments in society itself. A rise in _ the fre- 
quency of divorce may prove to be correlated with hous- 
ing shortage and the prevalence of the compulsion to 
share homes between married couples and their relations. 
The effect of the employment of married women outside 
the home needs investigation. The Council cannot say 
what importance may have to be attached to the publicity 
given to the divorces of prominent people, or to the false 
and glamourised presentation of romantic love in the films. 
It believes that the most significant contribution towards 
decreasing the, incidence of divorce will be made along 
positive lines, by improving the probability of happin^s 
and stability in marriage. The path to this end wul be 
shown by progress in research and education. Sex educa- 
tion in the schools should not be neglected, as it seems 
to be proved that ignorance on these matters is still a wide- 
spread cause of maladjustment between married partners ; 
but it should be associated with a general cultural educa- 
tion in biology, human physiology and kindred subjects, 



which would itself contribute to the development of 
healthy habits of living. Research into the social and 
psychiatric aspects of marriage has not found the public 
support its importance demands. It is only by research 
that the data required for reasoned and informed judg- 
ments will be obtained. The emphasis placed here • on 
scientific aspects does not mean that the Council fails to 
recognise the importance of the emotional and moral 
element. 

Before dealing with the specific points contained in the 
Commission’s terms of reference, the Council wishes to 
make one .general observation. The recommendations are 
confined to alterations proposed in the existing laws rela- 
ting to marriage and divorce. Inevitably, therefore, the 
emphasis must appear to be on modifying these laws. 
It would be regrettable, however, if this should be interpre- 
ted as meaning that the Council wished to give any 
approval to a further or general relaxation of the marriage 
bond. Any such interpretation would be directly con- 
trary to the Council’s desire and intention. The Council 
certainly holds the opinion that some anomalies exist 
in the laws which should be rectified, and that where a 
marriage is finally proved beyond doubt to have failed, 
legislation should be provided to^ relieve what may be 
an intolerable strain upon the children as well as upon 
the husband and wife. 

None the less, it is deemed essential at the beginning 
to stress the importance of marriage in the life of the 
individual as well as of the community. Clearly it is 
desirable that there should be the largest possible number 
of successful and happy marriages. The greatest safe- 
guard to the maintenance of healthy and happy married 
life and the interest and well-being of children lies in 
the continuance of stable marriages and in the patience, 
tolerance, forbearance, adjustability and moral integrity 
of those who are parties to marriage contracts. The 
Council would urge that every possible support be afforded 
by individuals, religious and philanthropic bodies, the 
Press, and Parliament, in maintaining to the utmost the 
stability of marriage. 



PROPOSALS AND EVIDENCE 
The Divorce Court should aim at the relief of suffering 



Though the aim of the court at present is not to deter- 
mine the guilt of the offending party as in a criminal 
action, there is none the less a tendency to allocate blame— 
as for a civil wrong, or a breach of contract. In some cases 
if the offending party cannot be considered to be blame- 
worthy (e.g., because of irresponsibility due to insanity) 
this is hdd to be an adequate defence to a petition for 
divorce. This is most unsatisfactory and it is urged that 
the Divorce Court should aim at the relief of suffermg 
and hardship, affecting both partners and children, ra&er 
than the allocation of blame for the breach of the marriage 
contract. 

2. The establishment of conciliation machinery 

The Council has considered the Denning Report (Report 
of the Committee on Procedure in Matrimonial Causes. 

1 947_Cmd. 7024) and in general is in favour _ of the 
recommendations there made. In particular it wishes to 
support the conclusion ^ara. 28 (^u)) that means for 
reconciliation should be made available both before and 
after divorce proceedings have been commenced, but it 
must be recognised that there is much less chance of 
reconciliation after a suit has been started . 

The CouncU accordingly recommends that coneffiation 
machinery should be established by court welfare officers 
as recommended by the Denning Committee, or by other 
methods In the Couneff’s view conciliation should 
especially be encouraged where children have been born 
to the marriage. 

3. AppointmeiU of guardian to children and adviser to 

parents 

The welfare of children whose parents are involved in 
divorce proceedings and especially after the divorce has 
taken place should be a paramount consideration. The 
Council fully endorses the views of the Denning Com- 
mittee on this subject (see Denning Report, pages 17-21, 
II Children and Divorce, paras. 30-34). It is now fully 
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established that disharmony between the parents or a 
broken home causes the greatest possible suffering and 
psychological damage to children. 

After a divorce has occurred it does the child 
incalculable harm to be shuttled between two hostile 
parents who, frequently aided by the “ in-laws ”, do thw 
best to poison the child’s min d or try to cajole it by unwise 
indulgence in order to be revenged upon one another. 

It is hardly less disastrous when the parents marry again 
and find the child an embarrassment and a burden in 
their new life. 

The Council strongly recommends that the court should 
appoint some suitable person to act as guardian to the 
child and adviser to the parents in regard to its interests, 
until it has attained the age of sixteen or even eighteen. 
Some simplified procedure by which the child could be 
made a ward of court mi^t be the best method of 
ensuring that the child’s welfare is adequately safeguarded. 

4. Prohibition of marriage between non-consanguineous 
reiatioas should be removed 

The Council is of the opinion that there is no medical 
reason for the prohibition of marriage between persons 
of non-consanguineous relationship and considers that 
&ese prohibitions should be removed. 

At the present time a man may marry his deceased 
wife’s sister, but not his divorced wffe’s sister. Apparently 
the motive behind this distinction is to deter the sister-in- 
law from seduction, but the Council has no evidence that 
the prohibition does act as a deterrent. 

It is recommended, therefore, that there should be no 
distinction in this matter between decease and divorce, 
and that the Deceased Wife’s Sister’s Marriage Act, 1907, 
and also the Deceased Brother’s Widow’s Marriage Act, 
1921, should be amended accordingly. 

It should be mentioned here that the Medical Women’s 
Federation, which submitted a number of points for 
inclusion in this memorandum, is of the opinion that the 
case of the deceased wife’s sister is quite different from 
the case of the divorced wife’s sister, and that the law 
should not be altered. 

The Council also recommends that a woman should 
be able to marry her deceased or divorced husband’s 
brother. 



NULLITY ON GROUNDS OF INSANITY, ETC. 

5. All persons of unsound mind should be incapable of 

contracting valid marriage 

At the present time the marriage of a lunatic so found 
by inquisition is absolutely void even if it takes place 
during a lucid interval and the person understands fully 
the nature of the contract. On the other hand, marriage 
of persons of unsound mind under other forms of 
certificate is not void ab initio if the marriage takes place 
during a lucid interval. 

The Council recommends that the bar now Kusting on 
the marriage of lunatics “ so found ” by inquisition should 
be extended to all patients under certificate. 

The Council also recommends that persons of unsound 
mind, even if not certified, should be incapable of con- 
tracting a valid marriage. The test should depend upon 
the person’s capacity at the time to understand the nature 
of the contract and the duties and responsibilities created, 
and his freedom from insane delusions upon the subject. 

6. Poww to extend period for institution of proceedings 

Under the Matrimonial Causes Act, 1950, proceedings 

must be instituted within a year from the date of the 
marriage. 

The Council recommends that the court should have 
power to extend this period. Alternatively, if the period 
is still to be one year it should run not from the date 
of the marriage but from the time the petitioner became 
aware of the facts rendering the marriage voidable and 
of his or her legal rights. 



7 Amendment of Section 8 (1) (b) of- the Matrimonial 
Causes Act, 1950, with regard to mental deficiency, 
recurrent fits of insanity and epilepsy 
The present grounds for nullity, subject to the statutory 
requirements as laid down in the Matrimonial Causes 
Act, 1950, include the following: — 

“That either party to the marriage was at the time 
of the marriage of unsound mind (A) or a mental 
defective within the meaning of the Mental Deficiency 
Acts, 1913 to 1938, (B) or subject to recurrent fits of 
insanity (C) or epilepsy (D) ; ” (Section 8 (1) (i)). 

A. This ground has already been dealt with in para- 
graph 5 above. The Council has expressed the opinion 
that marriage of such persons should be void ab initio. 

B. The Council agrees with this provision, but it would 
like it to be clarified. The wording does not make it 
clear whether the respondent must have been actually 
certified under the Mental Deficiency Acts, or merely 
“ ascertained ” by the local authority, or whether it is 
sufficient to bring forward medical evidence of defective- 
ness. It is well known that the proportion of mental 
defectives “ ascertained ” and “ certified ” varies greatly 
in different local authority areas, depending on the 
policy and activity of the authority, on the institutional 
accommodation available, etc. It is therefore recommended 
that the criterion should be the actual existence of a state 
of mental defect as defined in the Act, independently of 
whether the case is known to the local authority or of 
whether action has been taken by them. 

C and D. The Council considers this part of the clause 
to be unsatisfactory, in that it is ambiguous and based on 
an imperfect knowledge of fee conditions with which it 
deals. In the first place the word “ fit " is here used to 
cover two quite different phenomena. An epileptic fit 
is, generally speaking, a convulsion, lasting a few minutes ; 
these fits may occur several times a month or several 
times a day ; to say that a patient is subject to recurrent 
fits of epilepsy is simply to say that he is an epileptic. 
A “ fit ” of insanity, on the other hand, can only mean 
a period during which the patient was mentally ill ; 
recurrent mental illnesses may occur at first at quite 
lengthy intervals, five years perhaps, or ten, becoming 
•more frequent in later life. Provisions applicable to 
epilepsy are therefore not at all applicable to mental 
disorder. 

Next the words “ subject to recurrent ” are extremely 
vague, and might denote any of the following conditions 

(1) The patient might have had at least two attacks 
before marriage, irrespective of their nature, and might 
be considered “ subject ” even if medical evidence stated 
that further attacks were unlikely ; or 

(2) At least two a>ttacks, coupled with evidence that 
recunence was likely ; or 

(3) One attack only before marriage, but liability to 
recur proved by a second attack after marriage ; or 

(4) One attack only, coupled with medical evidence 
that recurrence is likely ; or 

(5) No actual attack, but a strong family history, 
coupled with temperamental abnormalities leading to 
a medical opinion that recurrent attacks were probable 
in the future. 

The Council considers therefore that, as far as insanity 
is concerned, this clause should be clarified, and suggests 
that it should be re-worded to read : 

“ has suffered from one or more attacks of insanity of 
a type likely to recur ”. 

The Council holds that the requirement of a medical 
prognosis is important, that a single previous undisclosed 
attack, of, say, manic-depressive psychosis should be 
sufificient grounds for nulii^, but that mental illnesses of 
an accidental nature and unconnected with each other 
should not be taken into account, e.g. a woman who has 
had one attack of puerperal delirium and ano.ther of 
bromide intoxication. 

As regards epilepsy, the Council feels that there is no 
logical reason for making special provision for epilepsy 
and omitting other illnesses which may be just as inimical 
or disruptive to marriage, or more so. The reports of 
the debates on the Matrimonial Causes Act show a good 
deal of ignorance and prejudice: one influential speaker 
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said that “ epileptics should be regarded as a class apart, 
not fit members of society ”. This is quite contrary to 
current medical teaching. Epileptic fits may be of varying 
degrees of severity, and may cause less interference with 
normal life than other paroxysmal diseases such as 
asthma and migraine. 

The Council is of opinion, therefore, that epilepsy 
should not be singled out in this way. It has considered 
whether the present provision should be replaced by a 
clause in which epilepsy would be included with other 
diseases as grounds for annulment. In this connection 
the following recommendation put forward by the 
Joint Committee of the Convocations of Canterbury and 
York in 1935, has been noted: — 

" Where a party knows of and has concealed from 
the other the existence of some notable hereditary 
mental or physical disorder in his or her family, likely 
to be detrimental to the happiness of the marriage 
or the health of the children.” 

It will be seen that this recommendation deals both 
with established disease and with hereditary tendencies 
but the Council feels tliat these should be considered 
separately. 

It is in agreement wifh the view that the existence at 
the time of marriage of a grave disease likely to make 
a satisfactory marriage impossible should be a ground for 
annulment, provided that this was known to the affected 
party and not disclosed to the spouse at the time. 
Examples of such diseases might be tuberculosis, 
haemophilia, various progressive diseases of the nervous 
system, epilepsy if severe or intractable, and others. It 
is believed, however, that it would be extremely difficult 
to draw up a satisfactory list of diseases under this 
heading, especially as the severity and the prognosis of 
the disease ought to be taken into account. It is recom- 
, mended, therefore, that there should be a clause in 
general terms which the court would apply to each case 
on its merit with the aid of medical evidence. A suggested 
wording is: — 

“ A marriage shall be voidable on the ground that 
either party at the time of the marriage knew of and 
concealed from the other the existence in himself or 
herself of some grave disease or abnormality likely 
to be detrimental to the happiness of the marriage, or 
the health of the children,” 

It was then considered whether a similar provision 
should apply to cases where there exists in either party 
a family history of disease suggesting a hereditary tendency 
which might be transmitted to the children. 

The classical example of this is haemophilia, in which 
the disease only appears in the male members of the 
family, but the hereditary tendency is transmitted by the 
females. Most hereditary conditions are not. however, 
as clear-cut as this, and the conclusion was reached that 
it would be impossible for the law to specify the condi- 
tions to which a provision of this kind could apply, or 
for the court to arrive at consistent decisions on individual 
cases. Further, the eugenic value of such a clause would 
not be very great. Tlie Council therefore is unable to 
support the inclusion as grounds for annulment of 
hereditary tendencies as distinct from established diseases. 

8. Opportunity for medical examination in nullity suits by 

woman doctor 

The Council’s attention has been drawn to the fact that 
there is some diflaculty in arranging for the woman partner 
in a nuIUty suit to be examined by a woman doctor if 
she desires it and it is recommended that a woman should 
always be given the opportunity of examination by a 
woman doctor. 

GROUNDS FOR RELIEF 

9. Incurable insanity — Amendment of Section I (1) (d) of 

the Matrimonial Causes Act, 1950 
The provisions of the Matrimonial Causes Act, 1937, 
re-enacted in the Act of 1950, were largely based on the 
proposals of the Royal Commission of 1909-12 (Majority 
Report). It will be remembered that the Act was a 
Private Member’s Bill, and it would seem that the promo- 
ters felt that there was a better chance of their proposals 
becoming law if they were supported by the authority 
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of a Royal Commission. Little account was taken of 
changes in the law, in current practice, or in psychiatric 
opinion subsequent to 1912. The only adaptation referred 
to voluntary patients, and was not in the original Bill, 
but was an amendment proposed by another member. 

With the introduction of the new status of voluntary 
patient and temporary patient, the development of out- 
patient care, the opening of psychiatric units as part of 
general hospitals, and the extension to all patients of the 
relative’s powers of discharge under Section 72 of the 
Lunacy Act, 1890, it is no longer possible to equate 
insanity with certification, and detention under an order 
should no longer be the criterion required. 

The recognised practice nowadays is to avoid certifica- 
tion as much as possible. Whereas formerly a patient 
would be certified as soon as he was certifiable, he may 
now be treated in the first place as an out-patient ; later 
perjhaps he may enter a mental hospital as a voluntary 
patient ; he may discharge himself repeatedly or be taken 
home by relatives, all this irrespective of the persistence 
of his insanity. Even when incurable, or after long 
residence, he may still have the status of a voluntary 
patient, for instance in cases of chronic depression when 
the patient is utterly lacking in confidence and cannot 
bring himself to leave the shelter of the hospital. 

Again, the application of modern 'treatments produces 
a number of partially cured patirats, many of whom are 
discharged from hospital, not fully recovered, because 
it is thought that a return to normal surroundings will 
complete their rehabilitation. A proportion of these fail 
and have to return to hospital, but the continuity of 
detention has been broken. 

Numerous obvious anomalies have been the subject of 
judicial and other comment since the Act was passed. For 
instance, voluntary treatment following on certification 
counts towards the required five-year period, but volun- 
tary treatment preceding certification does not. Difficulties 
in, interpretation have arisen in England over periods of 
absence from hospital for holidays or on trial. Divorce 
has been refused on technical grounds, e.g. because some 
formality required for the patient’s detention had not been 
complied with. Moreover, the present provision penalises 
a faithful spouse who does her best for the patient and 
encourages the spouse who is indifferent to the patient 
and is contemplating divorce from the start of his illness. 

The Council does not consider it worth while to suggest 
detailed remedies for these anomalies, since it is felt that 
the estimation of the five-year period should not depend 
on the patient’s status. The criterion should be the actual 
duration of the mental disorder as shown, by medical 
evidence in each case. 

The Scottish Act differs from the English one in stating 
that a person is deemed to be under care “ while any order 
under the Acts is in force”, instead of as in England 
“ while he is detained in pursuance of any order ”. In 
discussions on the question of the inclusion_ of periods 
of prolonged trial in, the required period, it has been 
pointed out that, if this is allowed, a patient might be 
at home and actually cohabiting, and yet the spouse could 
at any moment decide that she was tired of him and 
forthwith sue for divorce, without even having to return 
the patient to hospital. This is a somewhat repugnant 
possibility, and it is therefore suggested that the patient 
should actually be resident in a mental hospital or its 
equivalent for at least one year immediately before the 
petition is presented, with a proviso for the usual short 
leaves or holidays which might be granted during that year. 

It wm probably be argued that it is difficult to establish 
the exact time at which mental disorder began. It is true 
that there are cases of insidious onset, and there are also 
intermittent cases in which it may be difficult to dis- 
tinguish between a full cure followed by relapse, and a 
mere transitory improvement. But in all cases, sooner 
or later, a date must be reached when a diagnosis of 
mental disorder was made, and some form of care or 
treatment instituted or recommended, and if retrospec- 
tively this disorder can. be shown to have been continuous 
with that existing at the time of the petition, and the 
period amounts to five years or over, then the condition 
as to duration should be regarded as fulfilled. 
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Although uader the Council’s proposals the medic^ 
evidence will have to be considered carefully in each 
case, the procedure for the submission of evidence should 
be as simple as possible, and the summoning of a number 
of medical witnesses should be avoided. Evidence ob"'^* 
able from clinical records, unless contested, should be 
given, by affidavit, and where, for instance, notes covering 
the whole progress of the case are contained in the records 
of one hospital, a single affidavit by the medical super- 
intendent or consultant psychiatrist in charge of the case 
should be sufficient. 

The Council considered whether some restriction should 
be placed on divorce in cases where the patient, though 
incurable, is likely to be distressed by the news that 
he has been divorced. It is not tme that all incurable 
and long-standing patients are devoid of normal^ feeli^s, 
as was suggested to the previous Royal Commission. But 
the number of patients who might be harmed is probably 
too small to make a change in the law worth while. 

The Royal Commission of 1912 also proposed an age 
limit, as it was suggested that it ought not to be possible 
to divorce an, elderly spouse who might be suffering from 
senile dementia only. This proposal was not included 
in the Matrimonial Causes Act. The Council has con- 
sidered it, but does not feel that a restriction is needed 
as experience shows that it is very rare for a divorce 
of this kind to be asked for. 

Finally, the Council has considered whether the term 
" incurably ” used in the Act should be replaced by words 
indicating more precisely what is meant. It is appreciated 
that the courts have interpreted the term liberally, but 
there appears still to be a good deal of hesitation in the 
minds of many of those called upon to give evidence 
as to whether they can conscien,tiously pronounce a patient 
to be “incurable” while any chance of improvement 
remains. It is felt therefore that a change should be 
made which would dispel such doubt or hesitancy. 

The Council recommends that the relevant clause should 
read as follows : — 

" A petition may be presented to the court on the 
grounds that the respondent: 

(a) is suffering from mental disorder which has been 
present continuously for a period of five years, and that 
his or her mental state is now such that recovery is 
extremely unlikely ; and 

(ft) has at the time of the presentation of the petition 
been resident as a patient in one or more mental hos- 
pitals (or licensed houses) continuously for a period of 
one year.” 

If these proposals are adopted, the conditions laid down 
would not be affected by any change in the law of lunacy 
and mental treatment ; but if grounds for divorce are to 
continue to depend on the respondent’s legal status, then 
it is imperative that the relevant clauses should be revised 
whenever a new Mental Treatment Act is being drafted. 
For instance, it is possible that a new Act might greatly 
extend the provisions for temporary treatment without an 
“ order ”, and thus exclude numerous patients from the 
definition now in force. 

The Council has considered whether there should be 
any extension of the present grounds of divorce to forms 
of mental abnormality not at present included. The in- 
clusion of recurrent insanity was urged both at the time 
of ffie previous Royal Commission and in the debates 
on the Matrimonial Causes Act, but the difficulties of 
establishing satisfactory criteria were thought to be too 
great. It has also been suggested that various forms of 
psychopathy, alcoholism, drug addiction, and personality 
changes following head injury or leucotomy might be 
added. 

It is not felt that a personality change alone should be 
taken into consideration ; such changes may occur even, in 
the normal course of advancing age, and should be re- 
garded as among the ordinary risks of marriage. It is 
generally the intolerable behaviour of the affected person 
that drives the spouse to seek relief by divorce. The same 
applies to the recurrent case of mental disorder ; the 
patient may be an admirable partner in the intervals 
between bis illnesses, but on the other hand his behaviour 
may be disturbed by a recurrence short of established 
illness, and may be very hard to bear. 



If it is accepted that cruel behaviour as defined in para- 
graph 10 below should be a ground of divorce even if it 
proceeds from mental abnormality, there should be no 
need to extend the grounds of divorce specifically to in- 
clude the conditions referred to. 

10. Amendment of definition of cruelty 
The Council has considered the present accepted legal 
definition of cruelty, namely: — 

“Conduct of such a character as to have caused 
danger to life, limb or health (bodily or mental), or as 
to give rise to a reasonable apprehension of such 
danger.” 

In, the Council’s view the purpose of the clause in its 
application to divorce and separation proceedings should 
be not to seek out guilt and inflict punishment but to 
afford relief from suffering, and it should not be neces- 
sary to show the existence of intention, to cause cruelty, 
For instance ; if the petitioner’s health has suffered as a 
result of the conduct of the respondent, irresponsibility 
on grounds of insanity or drunkenness should not be a 
sufficient defence ; or, for instance, if the petitioner’s health 
has suffered as a result of the respondent’s habitual 
drunkenness or drug-taking, absence of intent to be cruel 
should not be a sufficient defence ; or, for instance, cruelly 
to the children should be held to be sufficient grounds 
of divorce, even though the cruelty was not with the 
intent to wound the other spouse’s feelin,gs, nor to injure 
the other spouse’s health. 

The Council recommends therefore that the words 
“ wilful or oUierwise ” should be inserted in the definition 
after “ conduct ”, and that “ cruelty ” for the purpose 
of proceedings for divorce and separation should thus be 
defined as: — 

“ Conduct, wilful or otherwise, of such a character as 
to have caused danger to life, limb or health (bodily 
or mental), or as to give rise to a reasonable apprehen- 
sion of such danger.” 

It is also recommended that more emphasis than hither- 
to should be laid on the last phrase of the definition, 
“ or as to give rise to a reasonable apprehension of such 
danger 

In cases wdiere a woman leaves her husband in circum- 
stances of extreme provocation or danger, or in protec- 
tion of her children, the Council recommends that the fact 
that she has left her husband should not prejudice her 
case in any le^ action in court. 

11. Discretion in application of provisions regarding 
desertion 

The accepted legal definition of “ desertion ” is as 
follows: — 

“ Desertion is the separation of one spouse from the 
other with an intention on the part of the deserting 
spouse of bringing cohabitation to an end without 
reasonable cause and without the consent of the other 
spouse.” 

Under the Matrimonial Causes Act the intention to 
desert must subsist continuously during the three years 
immediately preceding the presentation of the petition, 
and hardship arises in cases where the respondent has 
been a patient in a mental hospital during some part of 
the three years’ period. It has been held that if he is 
a certified patient he can have no will and can form no 
intention to desert, and therefore any period, however 
short, of detention under certificate must interrupt the 
required three years. 

It seems to have been overlooked that for other pur- 
poses a certified patient is not necessarily regarded as 
incapable of forming an intention — e.g. for the purpose 
of establishing his testamentary capacity, where each 
case is decided separately according to certain very reason- 
able criteria — and it is recommended that in desertion 
cases the court should have the fullest discretion to decide 
each case according to the circumstances. 

It is recommended that where a man deserts his wife 
and later, having nowhere else to go, forces his way back 
into the house and cohabits with her, condonation should 
only be presumed where there is real evidence that the 
wife has forgiven the husband and has agreed to take 
him back. 
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12. Insanity is not a valid defence in adultery 

It is recommended that insanity should not be held to 
be a valid defence to an allegation of adultery. 

13. Insanity is not a valid defence in unnatural offences ; 
lesbianism to be included as a ground 

At present sodomy and bestiality are grounds for disso- 
lution at the suit of the wife. 

It is recommended (a) that insanity should not be held 
to be valid defence to an allegation of an unnatural 
offence ; 

(b) that lesbianism should be included as a ground for 
dissolution at the suit of the husband. 



EXTENSION OF PRESENT GROUNDS OF DIVORCE 

14. Either party, or both by agreement, to petition for 
divorce when there is no possibility of reconciliation 
after separation 

Attention is drawn to the large number of cases where 
husband and wife have been separated for a long time 
and there is no possibility of their ever coming together 
again, but a divorce cannot be obtained because the 
separation is by mutual consent and does not amount in 
law to desertion. The Council recommends that in such 
cases separation should be a ground of divorce if there 
is no prospect of reconciliation, and that it should be 
possible for a petition to be presented by either party or 
by agreement by both parties jointly. 

15. Offending party to petition for divorce 

Another situation which occurs quite frequently is 
where one party offends but the other refuses to take 
action. Sooner or later the offending party pro-bably goes 
to live with someone else and any children resulting from 
such union are illegitimate. It is recommended that in 
these circumstances it should be possible after a time for 
the offending party himself to sue for divorce. 

BARS TO DIVORCE 

16. Exerdse of discretion in regard to collusion 

In the matter of collusion the Denning Committee felt 
that the law did not need amending, but recommended 
that lawyers should cease to advise toeir clients to have 
nothing to do with one another but to explain to them 
that the law favours reconciliation and that any overtures 
to that end would not prejudice the case, 

The Council is fully in agreement with the observa- 
tion that the law as to collusion needs to be better under- 
stood, but it disagrees with the view that collusion should 
remain an absolute bar. It is felt that there are many 
things which might be done quite honourably and yet 
be held to constitute collusion, and that the judge should 
be empowered to exercise discretion as to whether or not 
the petition should be allowed, as he may in the case 
of adultery by a petitioner. 

The Council recommends that the judge should be 
able to exercise discretion and decide whether or not in 
the interest of the petitioner divorce should be granted 
notwithstanding the existence of collusion. 

ILLEGITIMACY 

17. Marriage of parents always to confer legitimacy 
It is recommended that ; — 

Marriage between parents should always confer on a 
child bom before the marriage the status of legitimacy 
whether or not at the time of th? birth either party was 
free to marry ; 



Whenever a child is born in apparent wedlock neither 
subsequent annulment or dissolution of the marriage nor 
any other event should be held to deprive it of legitimate 
status. 

18. Artificial insemination with consent should confer 
legitimacy 

In cases of artificial insemination, where the consent of 
the husband has been obtained he should for all purposes 
be regarded as the legal father of the child. 



CONCLUSION 

In conclusion the Council would summarise its evidence 
by stating that certain changes in the law concerning 
divorce and other matrimonial causes are desirable. Such 
changes should reduce suffering and hardship as far as 
possible, establish conciliation machinery, remove 
anomalies in connection with insanity, cruelty, desertion 
and long separation, and give discretion to judges with 
regard to collusion. In recommending the above altera- 
tions the Council nevertheless maintains that the greatest 
possible number of sound family units is essential to the 
nation's health and well-being, and would support every 
effort to ensure that marriage as an institution is both 
stable and permanent. 



ADDENDUM 

APPLICATION OF PROPOSALS TO SCOTLAND 

It is desired to make two general points, namely: — 

(1) the views expressed in the metmorandura are 
generally in accord with those held by the profession 
in Scotland ; 

(2) a number of the measures recommended would 
appear already to be provided for under Scots law ; and 
comment is made on only two of the paragraphs under 
the heading “ Proposals and evidence 

Paragraph 3 — ^Appointment of guardian to children and 
adviser to parents 

The implementation of this proposal, so far as guardian- 
ship of children is concerned, would involve a fundamental 
departure from the legal conccipt in Scots law that the 
parents are the natural guardians of their children. It 
is appreciated that this concept has already been departed 
from under certain statutory legislation, e.g., the 
Children and Young Persons (Scotland) Act, 1937, which 
provides for the placing of children in the custody of the 
local authority. In consistorial actions, however, the court 
invariably awards custody to one or other spouse. The 
object envisaged might be achieved by tiie appointment 
by the court of an adviser to the parents, coupled with the 
existing right of either parent to apply to the court during 
the child’s pupiUarity for variation of the custody award. 



Paragraph 9— Incurable insanity 
The possibility referred to in the third sub-paragraph 
is sufficiently safeguarded against by the provisions of 
Section 3 of the Divorce (Scotland) Act, 1938, since it is 
highly improbable that a defender held to be incurably 
insane would be at home on trial. Consequently the 
amendment suggested is unnecessary so far as Scots law 
is concerned, and it seems better to leave the wide discre- 
tion vested in the court as provided in the present statute. 

(Dated 23rd January, 1952.) 
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1285. {Chairman): I understand we have here Dr. Guy 
Dain, who is the Chairman of the British Medical Associa- 
tion, Dr. Annis Gillie, Dr. J. A. Hobson, Dr. Doris Odium 
and Dr. A. Walk, but I presume I should address my 
questions in the first instance to you. Dr. Dain? — {Dr. 
Dain) : Yes, if you please, Sir. 

1286. I am going to ask Sir Russell Brain to put his 
questions first on the memorandum in general, but 1 
want to ask you one or two questions about your para- 
graphs 14 and 15, which seem to have caused _ a 
considerable stir both inside and outside the British 
Medical Association. I am not going to discuss with you 
the wisdom or unwisdom of these paragraphs at me 
moment ; I want to find out, first of all, just how far the 
suggestions go and, seco.ndly, ho.w far they represent 
the views of your 65,000 regktered medical practitioners, 
or how far they are the views of a smaller body? — 
Sir. I wonder if, before you start to examine us, 
I might make a statement which appears to be rather 
necessary in view of the publicity which our document 
has received, and the misapprehensions which have arisen 
from it. I want to take the opportunity to make the 
position perfectly clear publicly. Those of us in the 
committee which was constituted by the British Medical 
Association set ourselves to endeavour to answer your 
questions and to keep ourselves strictly to your terms of 
reference. We have been so successful that we are uow 
accused of taking the view that we wish to make divorce 
more easy, because we have not expressed^ any views on 
the solemnity of marriage and on the sanctity of marriage 
as a permanent contract for life. We have avoided that 
question as not coming within the terms of reference, so 
we have not said much about it in our memorandum. As 
you suggested, we gave you the summary first, and the 
people who have unfortunately read the summary without 
reading ±e rest of the arguments have taken a different 
view of our recommendations from the one we hoped 
they would take. We set up a committee of general 
practitioners and specialists in mental diseases, the sort 
of people who see patients in their own homes and see 
the stresses and strains which are the unfortunate result 
of broken marriages. The committee represented not only 
the British Medical Association but to some extent also 
the Medical Women’s Federation and the Royal Medico- 
Psychological Association. Of course we cannot attempt 
to speak for 65,000 doctors on the religious and ethical 
views on divorce and we have, therefore, tried to confine 
ourselves entirely to medical problems arising out of 
divorce laws and to any changes which we thought would 
make those laws more effective. We have not attempted 
in any way to enter into the difficult problems — we have 
doctors, of course, who believe there should be no divorce, 
We have accepted divorce as part of the structure of this 
country, and we have attempted to give you advice on 
the methods by which we think improvement might be 
obtained. In our memorandum we do lay enormous stress 
on preventing divorce by various means that have been 
suggested at one time and another, and we suggest methods 
by which we think certain anomalies could be removed. 
I think that is all I want to say in introduction ; I felt 
that we should say that to you at the start, because of 
the misunderstanding of our attitude which has arisen, 
perhaps from the way we set out the memorandum and 
from the stress which we have laid on the particular 
points we want to bring before you. 

1287. I think the misapprehension has arisen partly 
from this : in the letter from the Secretary enclosing your 
memorandum he said: “The Council has no objection ” 
— ^that is your Council — “ to its proposals being made 
public after oral evidence in support thereof has been 
given What happened was that your proposals were 
given out to the Ihess before there was any opportunity 
of their being elaborated and explained fay oral evidence 
and, as you may have seen for yourself, the points which 
were seized upon by the Press — I am not imputing blame 
to the Press, because I think these points had what is 
called “ news value ’’ — were the suggestions in paragraphs 



14 and 15, where you go beyond purely medical subjects 
and express general views as to what is good for the 
community from the point of view of its citizens. That, 
as you know, has caused considerable perturbation 
amongst your own ranks. We have had communications 
from doctors who entirely disclaim those views, and I 
have also seen certain correspondence, I think in the Brilisk 
Medical Journal, repudiating those views. What I want 
to ask you first of all is how far those views go? In 
the preamble to your memorandum you say: — 

“ It is not the practice of the Council to m^e 
pronouncements on matters of public policy concerning 
which medical practitioners may hold views as individual 
citizens but cannot claim to speak with special authority 
in their professional capacity. On this occasion, there- 
fore, the Council has sought to confine its attention to 
such of the questions under discussion by the Commis- 
sion as may be regarded as medical in character or as 
having medical aspects. It should be stated, however, 
that health, including mental health, depends so much 
upon emotional and environmental factors that almost 
any aspect of the application of legislation in connection 
with marriage and divorce may influence ” — I emphasise 
these words — “ may influence the well-being of ths 
individuals concerned.” 

With that in view, that you are not seeking to make 
pronouncements on matters of public policy conceruiug 
which medical practitioners may hold views as individual 
citizens, would you turn to paragraphs 14 and 15, which 
I shall read: — 

“ 14. Either party, or both by agreement, to petition 
for divorce when there is no possibility of recon- 
ciliation after separation 

Attention is drawn to the large number of cases 
where husband and wife have been separated for a 
long time and there is no possibility of their ever 
coming together again, but a divorce cannot be obtained 
because the separation is by mutual consent and does 
not amount in law to desertion. The Council recom- 
mends that in such cases separation should be a ground 
of divorce if there is no prospect of reconciliation, and 
that it should be possible for a petition to he presented 
by either party or by agreement by both parties jointly, 

15. Offending party to petition for divorce 
Another situation which occurs quite frequently is 
where one party offends but the other refuses to take 
action. Sooner or later the offending party probably 
goes to live with someone else and any children result- 
ing from such union are illegitimate. It is recommended 
that in these circumstances it should be possible after 
a time for the offending party himself to sue for 
divorce.” 

'Having read these, I want to put this to you ; if that is 
a general expression of opinion it would be right to 
say, would it not, that that is a “pronouncement on 
matters of public policy concerning which medical practi- 
tioners may hold views as individual citizens but cannot 
claim to speak with special authority in their professional 
capacity”? Would, that be right? — It would not be 
completely right. 

1288. I was coming to that, I thought that would 
•probably be your answer. May I take it, .then, that when 
you expressed these views they were based on the medical 
welfare or health of the parties concerned. You think 
it would make for their medical health if people who 
want a divorce can get a divorce, is that right? — That 
is the rest of my answer, yes. 

1289. So read, you realise that those proposals have 
a very limited scope, but set out in their naked simplicity 
they would 'appear to have a very wide scope indeed?— 
Yes. 

1290. Now may I come to this: it is said in some 
of the letters which we have received, and indeed ia the 
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letters in your Journal, that there was a lack of consulta- 
tion of the body as a whole before this memorandum was 
issued, and I want to ask you this: you have 65,000 
members, are they divided into branches?— They are. 

1291. Does this memorandum express the views of the 
Council only, or of a committee ; if not, what steps have 
been taken to bring it to the attention of the general body 
of practitioners belonging to your Association, and to 
obtain their views on it?— The notice of the request we 
received and of the establishment of a committee was 
published in OiUr Journal. The report of the committee 
was considered by the Council, which is elected to repre- 
sent all the members, and it agreed that the report should 
be forwarded to you as representing the views of the 
Council of the Association. We have taken no steps 
yet to present that report to the individual members, but 
it will come up for discussion at their annual representa- 
tive meeting in July. But the situation was considered 
urgent ; you required from us an answer to your request 
by a certain date, you kindly extended that date in order 
that we might give more consideration to the matter, 
but we had no opportunity in the time allowed to us 
to go to our constituencies and consult the individual 
members. 

1292. Please understand, I am not making any reflec- 
tion on the procedure you followed. I merely wanted 
to make it clear how far the individual members had 
had a chance of expressing their views. The answer is, 
and it is a perfectly fair answer, if I may say so ; “ These 
are the views of the Council ” ? — These are the views of 
the ^uncil. 

1293. “And we have not had time to consult the 
general body of members yet ” ? — That is so. 

1294. In view of what you have said as to the import 
and limited scope of paragraphs 14 and 15, I do not 
think I need pursue any questions as to whether these 
suggestions are or are not for the good of the community, 
at any rate for the moment. There is just one thing 
further: I think there is an impression, judging from 
communications which we have had, that these views 
have been put out as commending themselves to the 
majority of the members of your Association. If I may 
respectfully suggest this, it might be a good idea if you 
could take some steps to make it plain, first of all, that 
these are the views of the Council, and, secondly, that 
the import of paragraphs 14 and 15 is not so wide 
as has at first been thought amongst your members and 
the general public. I do not know what you would think 
of that? — I think we would be glad to adopt that sugges- 
tion. We will do that through the Journal. 



mental disorder ”, that again would give rise to difficulties 
of definition. To attempt to define in terms of such matters 
as treatment in hospital or detention would give rise to 
the same difficulties as we were up against in the clause 
in the Act on divorce for incurable insanity. So we thought 
we might leave it alone, since the courts are at present 
satisfied with the position. 

1297. May I illustrate the difficulty which it suggests 
to me. In your memorandum you mention manic- 
depressive psychosis. Would you agree that that exists 
in every form, from extremely mild, recurrent attacks 
of depression to extremely severe forms of certifiable in.- 
sanity? — ^Yes. 

1298. Would it be true, therefore, to say that rnild forms 
of depression are in a sense a form of insanity? — Yes, 
certainly. 

1299. Then might not the point arise, if you use the 
word “insanity”, that somebody who has suffered from 
two mild attacks of depression would be cited as having 
a form of insanity of a type likely to recur? — Yes, although 
that does not happen now. At present the court seems 
to be satisfied with the word “insanity”, and relies upon 
the medical evidence in deciding each case on its merits. 
The number of cases of that kind are small, and we 
thought it was not worth while interfering. 

1300. I see. Coming to epilepsy you suggest an in- 
clusive clause: — 

“ A marriage shall he voidable on the ground that 
either party at the time of the marriage knew of and 
concealed from the other the existence in himself or 
herself of some grave disease or abnormality likely to 
be detrimental to the happiness of the marriage, or the 
health of the children." 

Would that not include hereditary disease in one partner 
which, though not in itself a serious matter for him or her, 
would nevertheless be likely to lead to, and might in fact 
lead to, some detriment to the health of the children? 
—{Dr. Hobson): Yes. We discussed this at great length, 
and we felt that it was far too difficult to legislate for, 
or to draw up a list of, such, possible hereditary diseases. 

1301. I have not made myself clear. I am asking you 
whether this clause does not in fact, as you have worded 
it, cover cases where one partner has a hereditary disease 
and this leads to detriment to the health of the children. 
Would that not under this clause be a ground for making 
the marriage void?— Yes. We felt that the important part 
is not the existence or otherwise of some grave disease, 
hereditary or otherwise, but the active concealraen,t of it 
•by one spouse at the time of the marriage. 



1295. (Sir Russell Brain): Dr, Dain, I propose to 
confine my questions to the medical aspects of the memo- 
randum ; as you will realise, most of the members of the 
1 Commission have no medical qualifications, and my object 

' will be two-fold, partly to elucidate for the benefit of my 

colleagues, if I can, some of these matters which must 
i naturally be foreign to them, and secondly, to ask you, 

t if you will, to explain the difficulties, which suggest them- 

S selves to me, in the implementation of some of your 

recommendations. In paragraph 7 — Amendment of 
Section 8 (1) (b) of the Matrimonial Causes Act, 1950, with 
" regard to mental deficiency, recurrent fits of insanity and 
epilepsy” — you suggest in respect of insanity that the 
clause in the Act should be re-worded to read: “has 
* suffered from one or more attacks of insanity of a type 
® likely to recur ”. You would agree, would you not, that 
“ insanity ” is not a medical term? — -Yes. 



1296. Indeed, it is not a legal term either, I think, but 
just a popular term. Would you, in view of that, insert 
j some amplification or definition? — (Dr. Walk): We dis- 
7 cussed that point and it was suggested that a definition. 
7 ought perhaps to be inserted, hut, on the other hand, we 
considered that the courts find the present wording of 
the Act satisfactory, and, as far as we have been able 
to ascertain, the anomalies and difficulties which do exist 
are maiffiy concerned with the word “ recurrent ” and the 
question of epilepsy. There does not seem to have been 
any difficulty over the use of the word “ insanity ” in that 
clause, so we felt we might leave it alone. We felt, for 
instance, that to substitute “ mental disorder ” would make 
it very extensive and go much beyond the present law- 
if and what we intended. If we used words like “serious 
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1302. But we have to cover all the implications of the 
clause, and this clause would dn fact mean that if two 
people were married and it was subsequently found that 
one of them had a hereditary disease which might affect 
the health of the children, that would be ground for 
making the marriage void? — ^Yes. 

1303. The question, of “grave disease” seems to rne 
to give rise to some difficulty. Who is to decide what is 
a "grave disease”? I imagine it could be the court, 
would that be your view?— Y es. 

1304. Would you mean by a grave disease, s. disease 
which is grave in its nature, or a disease which if present 
in a severe form would be grave but if present m a mghl 
form would not be?— No, just grave in its possible effects 
on the welfare of the marriage and the children. 

1305. Let me illustrate that. Take tuberculosis of the 
lungs : supposing a person had had a milfi attack, or a 
tuberculous pleural effusion, let us say, before marriage 
and concealed the fact and it came out subsequently, 
would that in your view be a grave disease which would 
entifie the marriage to be made void? — ^No, I do not think 
that would. I think if one partner at the time of marriage 
knew that he had tuberculosis and that he was infective, 
and actively concealed that from the other partner, that 
should be sufficient ground. 

1306. I see the point. I am just suggesting that in 
practice it might be very difficult for a court to decide 
what did constitute a grave disease, a disease which the 
patient might have been advised was not grave and which 
subsequenfiy became grave, or a mild form of a grave 
disease. 1 think perhaps there are difficulties in your 
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phraseology. Would you care to comment on that? 

Yes. We agree there are difficulties in the phraseology. 
We tried to improve upon it We gave some thought 
to specifying what diseases might be considered grave tor 
this purpose, and we found it too difficult, and finally 
hoped that it would be left to the court’s disoretifin. 

1307. In the hope that the court would succeed in doing 
something you had failed to do? — ^Yes. 

1308. Would you include chronic alcoholism as one of 
these grave ffiseases? — No, I would not include chrome 
alcoholism under this paragraph on nullity, but we have 
discussed it in our paragraph on cruelty. 

1309. There are certain other practical difficulties I 
would like to mention. There is the obvious one that 
patients are not always told when they have a grave 
disease ; for example, a young woman with disseminated 
sclerosis is often not told she has a grave disease, and 
she often does not consult a doctor when she wants to 
get married. That would not raise any problem m your 
recommendation, but do you think, there is any possibility 
that false charges might he made, that somebody wanting 
a marriage annulled might say: “You did in fact know 
you had this disease and you did not teU me"?~Yes, 

I think false charges would be made, as they are made 
now in the civil courts in questions of breach of contract. 
If there is a contract between two parties, and one party 
intentionally conceals or withholds relevant facts which 
might have dissuaded the other party from entering into 
that contract, the contract is void. The question of whether 
or not the party did know is now left to the court to 
decide, and if it is able to do that I think it could do 
the same in respect of a medical point like this. 

1310. Do you think it might create more opportunity 
for collusion, for instance, if the other party did in fact 
know, and both parties wanted the marriage annulled, 
they would then agree together to deny that they had 
known or that one party had told the other ; is that a 
possible effect?— It is a possibility. 

1311. With regard to the type of case covered by your 
clause, it might well happen that the fects did not come 
to li^t until the parties had been married for many 
years and bad had children. In those circumstances might 
not a marriage be annulled at the instance of one partner 
on such a ground after it had subsisted for many years 
and had resulted in offspring?— Yes. We considered that 
and we assumed, though we have not set it out m this 
paragraph, that, as is the case at present, the suit for 
nullity would have to be brought within a year from 
the date of the marriage— though we say, of course, in 
paragraph 6, as an alternative, that a suit for nullity should 
be brought within a year from the ascertainment of the 
relevant facts. 

1312. With regard to the principle involved in this 
recommendation, had you considered its possible applica- 
tion outside the field of medicine? For example, 
supposing one of the partners had been convicted of a 
criminal offence and had been in prison, would you regard 
that as a parallel ground for nullity? — I do not think 
that is for the British Medical Association to comment 
upon. That would be outside our scope. We discussed 
the question of crime a good deal, particularly with regard 
to divorce on the grounds of cruelty, and we appreciated 
ffiat if our .new recommendations for divorce for cruelty 
were implemented they could possibly be extended to 
these cases, but I do not see how this principle could 
possibly extend to the grounds of nullity. 

1313. Coming to your recommendation about incurable 
insanity in paragraph 9, 1 am sure you appreciate that the 
Commission has received memoranda putting forward 
different points of view on this. We have in fact had a 
memorandum from two distinguished psychiatrists who 
are opposed to insanity being a ground for divorce at 
all. Might I first of all draw your attention to your 
recommendations in relation to the existing law, which 
are: five years as a patient, recovery must be extremely 
unlikely, and that there should have been continuous 
residence in a mental hospital for one year. Why do you 
select insanity to the exclusion of other illnesses which 
may be almost equally destructive of the married life? — 
{Dr. Walid'- All these questions, of course, were gone 
into at great length and with a great wealth of medical 
evidence at the time of the Royal Commission of 1909. 



I think that at that time a much larger number of 
medical witnesses were questioned than are being ques- 
tioned now, and opinions were given both for and against, 
both by psychiatrists and by other members of the pro- 
fession. It was certainly argued then, as it has been 
argued now. that insanity is a disease in every sense 
of the word and therefore should not be treated dif- 
ferently from other diseases. Nevertheless, in the opinion 
of most of us, that seems to be a rather false analogy. 
For some purposes it is very essential that insanity should 
be regarded as a disease, in that it should be investigated 
and treated and receive the same humane care as other 
diseases, but there are a good many other legal_ purposes, 
besides this one, for which insanity has to be singled out 
from other diseases. For instance, it cannot be argued 
seriously that there should never be any detention on the 
ground of insanity, because there is no detention for any 
other disease ; nor is it ever argued seriously that insanity 
should never be a ground for deprivation of civil rights, 
which is not the case with any other disease. We feel 
that this is a question which cannot be answered, yes or 
no. One cannot assimilate insanity to other diseases in 
every respect ; each case must be judged on its merits, 
and we feel' that in this case incurable insanity is by itself 
so necessarily destructive of marriage and leads to such 
permanent separation that it can properly be singled out 
in this way. We rather accepted the view that divorce 
' on the ground of insanity had come to stay ; that it had 
worked reasonably well for thirteen years or so ; that, 
as I think was pointed out this morning, the number of 
divorces on that ground was not unreasonable, being 
quite small ; that the provisions were not being abused ; 
and there was no reason, therefore, to reconsider the 
whole question. We were concerned to try and remove 
anomalies and to bring the law more into relation with 
general psychiatric opinion. 

1314 Could we examine now the criteria of incur- 
ability which you lay down. Would you agree that many 
patients who develop chronic insanity are at home for a 
number of years suffering from mental ill-health before 
they are actually admitted to a mental hospital?— We 
feel that there is quite an infinity of ways in which cases 
of insanity may be dealt with. The onset may be very 
insidious, there may be a very long period of mild abnor- 
mality which would not in any view be accounted as part 
of a period of insanity ; on the other hand, the onset may 
be acute ; or there may be partial remissions ; there are 
a very great many ways in which the commencement of 
the disease may take place. What we felt was that it is 
possible retrospectively to find some date at which there 
is no doubt that the insanity was established. The concept 
of established insanity as evidenced by the facts of the 
case was put forward by Lord Dawson on several occa- 
sions in the debates on the Matrimonial Causes Act, 
1937 ; eventually that was not agreed to and it was 
decided that the actual period of detention shon.vld count. 
It is obvious that there may be disagreements — there 
may not be, the onset may be of such a nature that there 
is no doubt at all about the actual date — ^but even in 
cases of disagreement it is possible at least to take the 
most conservative of two or more opinions. 

1315. I thought that was what you had in mind, and 
that your proposal did take into account adequate 
medical evidence of mental disorder prior to admission 
to hospital? — ^Yes. 



1316. That was your intention?- Yes. 



1317. That might mean that the patient had in fact 
been under care and treatment for only one year before 
a divorce petition could be brought?— If you mean by 
care and treatment, detention in a mental hospital, then 
that is so. 



1318. Yes.— If, say, the patient had undergone no care 
and treatment because care and treatment had been re- 
fused, but nevertheless there was evidence that the msanuj 
was fully established, then we would like to count tnai 
period. For instance, a patient might be diagnosed as 
suffering from, say, paranoia (delusional insanity) a par- 
ticularly intractable type, and admission to a mema* 
hospital might have been recommended but nevertheies 
refused. If we had continuous evidence that this conor- 
tion had persisted, -say, for four years, although ^ 
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patient was at home, and finally it led to such anti-social 
behaviour that certification and detention in a mental 
hospital were necessary, then we would like those four 
years counted. We only wish them to be counted if 
there is irrefutable evidence that the insanity has per- 
sisted during that whole period ; in other words, for 
instance, we would not like the period to be counted in 
the case of the patient who had been seen once and then 
had disappeared from one’s view and had turned up 
again four years later in a mental hospital, so that there 
was no knowledge of his condition during that interven- 
ing period ; but where the patient had been continuously 
under observation so that there was clear evidence that his 
mental state had continued throughout the four years, 
then we would like that period to be counted. 

1319. What I had in mind was that the requirement of 
residence in a mental hospital for a period of one year 
only might mean that only for one year had the patient 
had the facilities for treatment which are alone available 
in a mental hospital. — That is quite true, but of course 
that would influence the medical opinion as to whether 
the case was incurable or not. 0.bviously, if a patient 
had come under treatment late, so that there had only 
been an opportunity of applying treatment for one year, 
it might well be considered that further treatment should 
be carried out, before the case was given up as incurable. 
The fact that one could establish continuous insanity for 
five years would not necessarily mean that anybody 
would be willing to give a certificate or an opinion as to 
incurability ; it might quite well be necessary for the 
patient to remain in hospital much longer before such an 
opinion could be given. 

1320. Would you agree that in chronic mental disorder, 
certainty about the prospects of recovery differs according 
to the cause of the disease? For example, where there 
is organic brain disease and all possible treatment has 
been carried out, we can reasonably say that that patient 
will never recover. That is often true, too, of manic- 
depressive psychosis and schizophrenia, but would you 
agree that in the case of these two disorders there may 
occasionally be surprising recoveries in patients who have 
been ill for many years? — ^Yes, I think we have all seen 
surprising recoveries, but the fact that they are surprising 
does indicate their extreme rarity. I think that figures 
were given to the previous Royal Commission at a time 
when the many methods of treatment we have now did 
not exist, and it was then pointed out that less than 0.5 
per cent, of recoveries took place after, I think, three 
years. With our present methods of treatment I think 
one can say that the proportion must be even less. 1 
think we now have a means of judging irrecoverability 
which we had not at that time, in that it is now easier 
to deteimine incurability than it was twenty or thirty years 
ago if the patient fails to respond even temporarily to the 
modern treatments. 

1321. I was coming to that, because twenty-five years 
ago you would have said the same thing, not knowing that 
patients who were then labelled irrecoverable would 
twenty-five years later to be able to be cured very speedily, 
with the new methods of treatment Would you say with 
the same assurance that the next ten or twenty years may 
not produce similar developments, and that treatment of 
schizophrenia may not then show similar improvements? 
— ^That is so, but I think that was discussed in the courts 
at quite an early stage after the Matrimonial Causes Act, 
1937 came into force, and I think I am right in saying 
that the authoritative judicial opinion was that it was not 
necessary to take account of future developments, that it 
was sufficient if one said that a case was incurable, or at 
any rate that the chances of recovery were ne^gible, 
in the state of medical knowledge at the time. 

1322. That no doub't would be so in the case of a 
court decision, but we are discussing broad policy for 
legislation, are we not? — We did not go on discussing 
this aspect in committee, we did not see any reason to 
change our viewpoint. We might then of course have 
new methods of treatment at our disposal, on the other 
hand we might not. But up to the present, those methods 
which have been introduced are found to do good in 
the early years of mental disorder and become less and 
less effective as time goes on, so that we have no real 
reason to suppose that something will be introduced in 



the near future which is likely to be effective in very 
long-standing cases of insanity of that kind. 

1323. There is an operation on the brain, is there not, 
called leucotomy, which has enabled many patients who 
were previously in mental hospitals to m^e a “social” 
recovery and to leave the hospital. Would it be right 
to say that in most of those cases there is frequently some 
residual abnormality present? — iWe have been very much 
exercised over the question of the patient who has made 
a partial response to treatment, whether by leucotomy 
or by, for instance, the insulin treatment for schizo- 
phrenia. That was one of our reasons for wording our 
recommendation as we did, There are a number of 
patients who make this partial response to treatment and 
who are therefore discharged from the hospital, partly 
because their relatives want them at home and parfly as 
deliberate policy, because we think that they will com- 
plete their recovery or their rehabilitation better at home 
than they would in hospital. In such cases, althougli the 
insanity has persisted, the continuity has been broken, so 
that the spouse is refused a divorce ; we tried to remedy 
that. We also considered the question of the personality 
changes in a patient who is cured of his original mental 
state but who develops, or continues to show, personality 
changes following leucotomy. There was a suggestion 
that such changes in themselves, if persistent, should be 
grounds for relief. We felt that that should not be so, 
but that all cases of that kind should come under the 
recommendation regarding cruelty or, if you like, in- 
tolerable behaviour, and in such cases the criterion should 
be the actual behaviour of the patient to his spouse and 
not his mental state apart from that behaviour. 

1324. Surely that would be covered by your recom- 
mendation about incurable mental disorder, because it 
is a mental disorder and it is incurable? — If the residual 
disturbance was so serious that the patient eventually 
could not live a normal life at home and had to re-enter 
a mental hospital, then in some cases the mental disOTder 
might be regarded as continuous with that originally exist- 
ing, but it would depend on the circumstances. 

1325. But even in other cases, if a person has a mental 
illness for some years, is operated upon, makes a fairly 
complete recovery but still remains somewhat abnormal, 
has returned home and wishes to live with his wife, he 
would still be suffering from a mental disorder which 
would be incurable and therefore would come under this 
recommendation about incurable insanity as a ground for 
divorce, Is that not correct? — We considered the ques- 
tion of whether the required period of continuous insanity 
should include a period in which the patient was at home, 
and we concluded that that should be so where the 
condition had become so severe that he had to re-enter a 
mental hospital. We did not feel that a divorce for 
incurable insanity should take place when a patient was 
actually at home and able to live outside hospit^. 
(Chairman) : I would point out that the requirements of 
(fl) and (b) are cumulative ; you have to have both the 
mental disorder and that the person in question has been 
resident as a patient in one or more mental hospitals, 
and so on, continuously for a period of one year before 
the presentation of the petition. 

1326. (Sir Russell Brain) : Yes, I appreciate that. What 
I am suggesting is that where that has been fulfilled and 
the patient has been discharged partially cured but still 
somewhat abnormal, and permanently so, divorce would 
still be possible in the case of people who are no longer 
in mental hospitals and who might wish to live at home 
with their spouses. — It would not be possible, under our 
proposals. Are you suggesting that it ought to be possible? 

1327. No, that is my interpretation of your proposals. 
— ^No, Sir. 

1328. I do not quite see why it does not apply. — Our 
recommendations are: — 

“ (fll is suffering from mental disorder which has been 
present continuously for a period of five years, and 
that his or her mental state is now such that recovery 
is extremely unlikely ; and 

(b) has at the time of the presentation of the petition 
been resident as a patient in one or more mental hos- 
pitals (or licensed houses) continuously for a period of 
one year.” 
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That is the important point, we felt he ought to be resident 
in the mental hospital at the time of the presentation of the 
petition. 

1329. But you would not apply your proposal to patients 
still suffering from incurable mental disorder who had ful- 
filled those conditions but had come out as a result of 
some form of treatment?— No, whether as a result of 
treatment or not, because of course a good many patients 
are -discharged simply by order of their relatives, although 
there has been no question of improvement at all. In 
the new Northern Ireland Act that has been, taken into 
account ; the Act says that a period following discharge 
from a mental hospital shall count if the patient is dis- 
charged unrecovcred ; in fact the wording suggests that 
this period can go on indefinitely. But we did not recom- 
mend that, and in fact we went further and suggested that 

though this was not agreed tc by our Scottish colleagii(» 

vve should go back on the provisions of the Scottish 

Act by which the period includes a period of discharge 
on trial Where the patient is at home but the order 
is still in force, the Scottish Act allows that to count, but 
we felt that was not acceptable because it meant that fte 
patient might be at home and actually living with has 
spouse, and at any time the spouse, if dissatisfied with 
him, might threaten him with an immediate divorce. 
That might lead to great harshness, therefore we felt that 
although the period when the patient was outside a mental 
hospital should count towards the required five ye^s, 
he should actually be resident in the hospital again for 
a reasonable time before the petition was presented. 

I would like to add one minor point. In the original 
memorandum on which these proposals are based the 
wording was: “has been resident as a patient in one 
Of more mental hospitals or the equivalent thereof con- 
tinuously for a period of one year . _ That has been 
turned into “ one or more mental hospitals (or licensed 
houses) ”. It has been pointed out to me by a member 
of the Board of Control that there are other possibilities 
of official care and treatment, such as single care, and 
that those also should be included. But the essence is 
that the patient should be under some kind of offwi^care 
with a recognised status under the Mental Deficiency Act 
or any new Mental Treatment Act, either as a certihed 
patient or as a voluntary patient. 

1330. And you feel that one year’s residence is sufficient 
to be sure? — ^We are asking for five years’ continuous 
insanity. We are asking for the period of one year in 
a mental hospital not in order to be sure but in order 
to avoid possible harshness to a patient who might oe 
divorc^ outside a mental hospital. 

1331 You do not propose to exclude mental changes 
caused ’by disease due to age, but as we are living in times 
when we have more and more older peojde, these cases 
wiU increase in frequency, will they not, and this might 
weU lead to such things as an elderly man whose wife 
is suffering from senile dementia divorcing her when she 
is in hospital. You feel that it is not necessary to legis- 
late for that?— The Royal Commission of 1912, _ lecorn- 
mended that there should be an age limit, wffich was 
■ olaced at forty-five. It was not included in the Matrimonial 
Causes Act, 1937, and it seems to us that experience 
since -then has shown ffiac such cases are very rare. 1 
have not come across such a case myself, nor has any 
of my colleagues, so we felt it was not worth while 
changing the law. We have nothing in principle against a 
change, but this does pot seem to happen in practice. 
It is very rare, we feel, for an elderly spouse to divorce 
his wife who is senile so that he can marry somebody 



ings. But, after considering this, we came to this con- 
clusion : in the first place, the number of patients who 
have such normal feelings and who might be distressed 
must be very small indeed among the actual incurables. 

It is much more likely that the chronic patients who are 
capable of emotion to that extent are not incurable at 
least, .they are patients of a type in respect of which most 
of us would hesitate very much to give a certificate of 
incurability-— so that reduces the possible numbers to 
a figure which we felt was almost negligible. I have! 
looked through all the cases which have occurred at my 
own hospital, and I find that in only one of them was 
the patient actually able to understand even the purport 
of the document. Even then, it did not actually cause 
her much distress, because she was so overwhelmed with 
delusions that those loomed much larger in her mind 
than anything which was happening in reality. I feel 
that the reason why this situation arises so ra,rely is 
that where the patient has natural feelings he will also 
arouse corresponding feelings in his spouse, and there 
will be much less likelihood • of the spouse wanting to 
divorce him. There is much more likelihood _ of the 
spouse remaining as a faithful visitor to the hospital and 
not seeking relief in that way. I really cannot spe>ak too 
highly of tlie very large number of husbands and wives 
who do remain faithful and give the utmost devotion 
to the patients in hospital. The cases of divorce that I 
have seen have been almost entirely ones where the 
patients have been in a state of advanced dementia and 
no question of distress arose. There also seemed to us 
to be another consideration, and -that is that it is so 
easy to cause distress to the patients in other ways. It 
is all very well to say that the patient must not be 
divorced because it would upset him, but if his wife 
really feels so hostile towards him she can cause him 
a lot of distress in other ways, by harshness during her 
visits, and in letters, and so forth, and it is ^ just ^ as 
distressing to a patient to know that his wife is living 
with another man, or if she tells him she would divorce 
him if only the law allowed it. There are a great many 
harsh things that might be said or done, therefore it did not 
seem worffi while to us to exclude this one possibility 
of causing distress to the patient I have known much 
distress caused, and I will not enlarge upon it, in nullity 
cases ; for instance, where a husband has brought an 
action for nullity not on the grounds of undisclosed 
insanity but on the grounds of non-consummation and 
the patient has had to go through the whole procedure, 
medical examination and so on, and even appear in the 
witness box to give evidence. I have known two women 
who conducted themselves with great dignity and restraint 
in these most trying circumstances. It seemed to us that 
compared with that the distress of knowing one was 
divorced was extremely slight and the possibility of such 
distress being caused very remote. 

1333. {Lady Bragg): In paragraph 4 of your 

memorandum you say: — 

“It should be mentioned here that the Medical 
Women’s Federation which submitted a number of 
points for inclusion in this memorandum is of the 
opinion that the case of the deceased wife’s sister is 
quite different from the case of the divorced wife’s 
sister, and that the law should not be altered.” 

I should like to hear your reason for saying that? — {Dr. 
Odium): The reason was that we felt that the wife’s 
sister was in a rather favourable position to seduce the 
husband, that it might be due to her seduction that the 
divorce had occurred and that it would perhaps be 
encouraging such a situation if marriage were permitted. 



younger. 

1332 I know you have considered very carefully the 
position of patients themselves ; you agree that some at 
any rate of -the patients suffering from mental illness am 
well aware of what is happening to them?— Yes, in ta« 
I personally feel very strongly about that. I think the 
House of Commons and the House of Lords at the time 
they considered the Matrimonial Causes Act, 1937, were 
rather misled about that. It was suggested that in fact 
all chronically insane patients were devoid of aU feeling 
and could not possibly be distressed by being divorced. 
I feel strongly that that is not so. There are large numbers 
of chronic patients who certainly have got normal feel- 



1334. Does that mean that the majority oP women 
doctors subscribe to that point of view?— We were asked 
by our Council to form an ad hoc committee to prepare 
a memorandum. This memorandum was then submitted 
to the special committee set up by the Council of tlie 
British Medical Association. It has not been before our 
Council or the individual members and therefore expresses 
the views only of the ad hoc committee. 

1335. {Mr. Beloe): Regarding the establishment of con- 
ciliation machinery (in paragraph 2), I would like to ask 
whether you feel that possibly the best person of all to 
act as adviser on conciliation may not be the general 
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practitioner? — (Dr. Dain): The answer is yes. That is 
not perhaps the end of the matter but the answer to your 
question is yes. 

1336. The general practitioner knows the whole family 
in a way nobody else is likely to, is not that so? — Yes.' 

1337. With regard to paragraph 3, is any children's 
specialist here today? — Yes, Dr. Odium is a children’s 
specialist. 

1338. Has any thought been given to the question of 
whether a bad home is better or worse than a broken 
home? — (Or. Odium): Yes, a very great deal of thought 
has been given to that question and we have tried as 
far as we could by enquiring of child guidance clinics 
and other sources to get some data on it. Apparently 
there have been no statistical researches into this, but I think 
it would be true to say that general opinion is against the 
bad home where there is constant quarrelling, friction 
and unhappiness, with the division of loyalties in the child’s 
mind and the fear that damage may be done to the 
mother which often distresses the small child. We have 
come to the conclusion, influenced by the investigations 
that have been made into the home background of 
delinquents, that the quarrelsome and unhappy home, on 
the whole, has a worse effect on the child than the home 
that is broken provided the child then goes to the parent 
with whom it has the more happy relationship. 

1339. In spite of the fact that that parent may be the 
guilty party?— In spite of the fact that that parent may be 
the guilty party. The point is, of course, the relationship 
to the child, the child is not interested in the technical 
guilt or innocence of the parent. 

1340. (Chairman) : Might I ask a question arising out 
of that? Supposing the comparison were between a home 
where the parents are still living together and the child 
is with them but they are quarrelling, if you like, constantly 
quarrelling, and the child being divided between the two 
parents, that is to say spending a fortnight with one and 
a fortnight with the other and so on. That is often done 
in regard to a child’s holidays. Which of these two do 
you think is the better?— We think that they are both 
very bad and we are very opposed to this shuttling of 
the child. As you see from our memorandum, when the 
child is divided between the two parents, we think that 
has a detrimental effect on the child. It is difficult to 
answer your question categorically. It would be 
essential to take each case on its merits as far 
as one could. (Chairman): Perhaps it is a very diffi- 
cult question to put. I thought it was linked up with 
Mr, Beloe’s question. That is why I asked it. I will 
not pursue it any further. 

1341. (Mr. Beloe): Could I continue this question of 
the children a little more. Supposing a child is taken 
away from one of its parents, do you find that the loss 
of that parent is acutely felt? — ^I think that would depend 
very much on the chOd's relation to that parent. It could 
in certain, cases be acutely felt if the chOd were very fond 
of both parents. In many cases of course the child has 
become attached to the one parent and is afraid of the 
other parent and has very little relationship with that 
parent. In that case the separation is not acutely felt 
and does the child, shall we say, relatively little harm. 
The child is going to receive some detriment whatever is 
done. 

1342. Can you tell me on ho-w many cases you have 
based these conclusions? — I think that is an extremely 
difficult question to answer. One has seen a great many 
cases in a lifetime, one has discussed a great many of 
these cases with other people, and I do not think one 
could give figures at all. There is unfortunately no research 
with any kind of statistical evidence on these subjects. 

1343. In paragraph 3, it is said: — 

" The Council strongly recommends that the court 
’ should appoint some suitable person to act as guardian 

to the child and adviser to the parents in regard to its 

interests until it has attained the age of sixteen or even 
• eighteen.” 

Have you in mind who that suitable person might be?— 
We did discuss this at great length and it was a little 
difficult to see who the suitable person might be. We 
came to the conclusion that possibly the child might be 
in a similar position to that of being a ward of the court 



in which case the court could appoint a suitable person 
to take on this rdle. It would obviously have to be 
somebody of suitable status and position. We could not 
at that stage — there was some hurry in. preparing this 
memorandum — go more fully into the detail of who wa 
thought might be the suitable person, but I think we rather 
followed the view of the Denning Committee, that the child 
should be rather like a ward of the court and that there 
would be some suitable person appointed by the court. 

1344. And that person would have the right of access 
to the court if he thought anything was going wrong? — 
Yes, that was the idea. 

1345. There is just one other point at the end of para- 
graph 9 on the question of insanity. How would you 
propose that the court should be satisfied that a person 
had been suffering from mental disorder for a period 
of five years?-^Dr. Walk): In every case of mental dis- 
order treated in hospital there is always the fullest in- 
formation about flie past history. 

1346. The first part of the five years would possibly 
not be in hospital. — I am talking of the information that 
would be collected when the person was eventually 
admitted to hospital ; in every case one has as full a 
history of the case as possible. What we had in mind 
was what so cocnmonly happens nowadays in any case 
of mental disorder which eventually becomes chronic. 
The patient is seen first by a psychiatrist, perhaps at home 
or perhaps at an out-patients’ clinic, a diagnosis is made 
and some form of treatment or care is recommended. 
At the time when the previous Royal Commission sat, 
what might have happened was that a specialist would 
have seen the case and might have diagnosed it as, say, 
demen, tia praecox, a form of insanity with a very un- 
favourable prospect of recovery, and he might have said 
that the patient ought to be certified and go into a mental 
hospital straight away. What happens nowadays is that 
the specialist finds that the patient is suffering from this 
same disease, that the outlook is unfavourable in the 
absence of treatment, and that the treatment should be 
started forthwith but, more often, than not, not in a mental 
hospital ; if the treatment is in a ment^ hospital, then 
it is not under certificate. More often the patient becomes 
a voluntary patient perhaps at a mental hospital or per- 
haps at a hospital specially designed for early cases which 
may be under the Lunacy and Mental Treatment Acl 
or it may not. In London we have the Maiidsley Hospital 
under the Act and we have the Woodside Hospital not 
under the Act. It is very much a matter of chance 
whether the patient is treated under the Act or not, bul 
he has been receiving some form of treatment and a 
diagnosis has been made. 

1347. That is my point, is it proposed that this period 
of five years shall be started on the diagnosis of a single 
medical practitioner? — I think the evidence would have 
to be weighed by the court in each ^ase. There might be 
differences of opinion and in that case I should imagine 
the most conservative opinion would prevail, but what 
happens in practice is not necessarily what is contemplated 
by the law. The law at present allows any medical prac- 
titioner to sign a certificate of insanity, but in practice 
that does not happen. In practice a patient before 
being certified is under observation by specialists 
and very often the opinion which is finally 
embodied dn the certificate is not the opinion of one 
doctor but the cumulative opinion of various specialists 
who have given very anxious consideration to the case. 

1348. But at the moment you have got to be in a mental 
institution for five years, have you not, before your spouse 
can get a divorce from you as a certified patient? — 
Surely. 

1349. And the mental hospital can discharge you at any 
time?— Yes. 

1350. In other words, you have other opinions, but 
in this proposal there is the possibility of not having more 
than one opinion covering four years? — What happens is 
cumulative. The patient might . . . 

1351. (Chairman) : You were asked a definite question — 
would it be possible to have only one medical opinion 
over four years? — My answer is an unqualified no. One 
opinion if unsupported by the subsequent history would 
carry no weight, If the opinion, is supported by the 
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may have him at home and he attends an out-patiei^s 
clinic. He is seen there for a .period of some years, ms 
treatment continues but it is not essential that he should 
go into hospital. After some length of time he goes 
into hospital. All that constitutes a continuous history. 
If there is not a continuous history the period would not 
count for the statutory period. In other words, we are 
trying to bring the duration of mental disorder^ as 



1360. As 1 read your proposal you do not pist stop 
there, you go on to say that the Council considers that 
the prohibited degrees of relationship for rnarnage should 
be removed in aU cases except as between blood relatives. 
Are you proposing anything quite so far-reaching as 
that or is your proposal limited to abolishing the pro- 
hibited degrees in the colateral relationship, that is to 
say, a man and his divorced wife’s sister^and woman 



q^uir^d by the^courts into relation with the actual facts of her divorced husband’s brother. Do you follow 

the case rather than with a legal procedure. what I mean?— I thqu^t I made it 

1352 tDr. Baird): I am not quite clear about the view 
of the Medical Women's Federation, in paragraph 4 ol 



your memorandum, as to the recommendation that a 
woman should be able to marry her divorced husband s 
brother?— <Dr. Odium): Yes, that was also turned down 
by the Federation. 

1353 Then in regard to collusion (in paragraph 16), I 
wonder if the British Medical Association can give us 
any view out of its wide experience as to whetl^r there 
are many divorces based on faked evidence. Can you 
answer t^t?-<Dr. Dflm):Out of my own wperience I 
could not answer that, I do not know Dr. Od^m may 
meet the cases more frequently. {Dr. Odium). Will you 
repeat the question? 



were only concerned in the blood relatwnship of the 
parlies to be married. If there were no blood relation- 
ship, from the medical point of view and not uom any 
other, we suggest that there should be no prohibitions, 



1361 (Chairman): In other words, when you say you 
consider that these prohibitions should be removed. I 
understand you merely to be saying again that there is 
no medical reason for the prohibitions? — That is right. 

1362 And you are not expressing any view, as you 
have said already, as to their advisability on other 
grounds? — ^No. 

1363. {Sheriff Walker): In paragraph 5, the CouncD 
would bar .the marriage of lunatics who were certified as 
such. Those, I suppose, would usually be confined?— 



Gillie, who 



in general law. If a patient who has been certified by inquisition 
me itiwi i tn deal with this, escapes from a mental hospital and goes through a form 

not m them ^ S a p Uiattiri S marri.Ea, that marriaga i; void One of tha mac^bart 

do rt think l lluldMDy. Om,)-. In my genaial h„ow, whara this has hapoanad thraa 



do nor ininK i wuuiu. ---y - - 

practice I can say I have met very few indeed where I 
would even have suspected that, and I have seen a good 
many divorces from their early days of difficulty leading 
up to final dissolution. I can only think of one where I 
knew it was a faked piece of work. 

1355 That was not part of the reason for advocating 
divorce after a period of separation?— No, I do not 
think one can say definitely it was part of that reason 
but it would obviously bring m a fresh set of factors. 

(Dr. Hobson): I think I have seen half a dozen patients 
who have told me that their divorce was of the hotel 
bedroom ” type. Somebody has put the husband in touch 
with some lady who agreed to share a room at a hotel 
with him, apparently doing it professionally, and the evi- 
dence is faked in so far as srou^d for such divorc|^^^ 
adultery ; in none of those six cases did adultery take 
place, ^Is that the sort of thing you mean? I am sure it 
does happen. 

1356. That people, who have no grounds for divoree, 
but who both want a divorce, because the marriage has 
broken down, are driven to deceive the court? Yes, it 
does sometimes happen. 

1357. But not often?— I do not think so.— (Dr. (Odium): 
Yes I do have evidence that it does occur but I have 
not met very many cases in my experience. I have heard, 
however, from other people that there is qude an amount 
of that. (Dr. Gillie): I would like to say that on that 
aspect I do know of cases where the process has been 
deliberately thought out from the beginning ; I know of 
one or two. 

1358 Do vou think there is more divorce-mindedness 
among young people at the present day?-— -I think the two 
SrerSe? exift I think there are more devoted marriages 
from the start today than perhaps twenty_ y®ars ago, a so 
there is a larger proportion of casual marriages, the parties 
S marrifge a try out but contemplating that it can 
be brought to an end. 

1359. (Sheriff Walker): In paragraph 4 you are making 
a very far-reaching proposal, that the prohibition of m«- 
riaee between non-consangumeous relations should be 
removed. That would enable a man to marry sons 
Sow. Is that intended?-(Dr. Dain): You will ob- 
serve that we preface our remarks on this by saying that 
on medical .grounds there are no reasons for continuing 
certain restrictions on marriage between persons if such 
pSsons are not blood relations in any sense ; we put it no 



or four times with the same patient. If a patient who is 
certified on petition escapes and goes through a form of 
marriage, his marriage is not necessarily void. It has 
to come before the court to decide whether he knew 
the nature and quality of his act. We feel that the 
law should be made the same for all certified patients no 
matter what was the form of certification. (Dr. Walk): 
May I amplify the question about whether the patients 
are confined. Sheriff Walker put the point that the 
patients were certified and were in close confinement. 
Dr Hobson pointed out they might have escaped from 
hospital, but there are other possibilities. They might 
be under single care and have a good deal of freedom 
and do a lot of things unknown to the person responsible 
for them or they might be on trial for a considerable 
period. 

1364. Also in paragraph 5, you say:— 

“The Council also recommends that persons of 
unsound mind, even if not certified, should be incapable 
of contracting a valid marriage.” 

How is it to be proved whether the person was of 
unsound mind or not? — (Dr. Hobson): It would be for 
the court to decide on evidence whether the man under- 
stood what he was doing, and the vows he was making, 
in going through a marriage ceremony. 

1365. Supposing that two people get married and have 
children, and then the question of insanity arises later, 
do you mean that if the court finds .these two people were 
of unsound mind when they were married, the marriage 
should be set aside and the children be made illegitimate. 
Are you proposing that every person who gets married 
should get a certificate of sanity before being married?— 
No, we are not proposing that at all. In this paragraph 
there is nothing very different from the law as it stands 
at present. 

1366. I was wondering how the question arose in 
practice. If two people who happen to be of unsound 
mind get married, what happens then? — I think that if 
two people of unsound mind got manied nothing would 
happen. I do not think that case is likely .to arise. It 
is where a person of unsound mind marries someone of 
sound mind and then subsequently the person of sound 
mind desires a divorce. 

1367. Presumably there is nothing to prevent these two 
people, one of them of unsound mind or both of unsound 
mind, from cohabiting and having children? — There ia 
nothing to prevent that anyway. 
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1368. What is the poioit to be gained from wiping out 
the marriage? What does the Council mean by saying it 
should be an invalid marriage? — Surely it is a mockery 
of marriage in law if you allow somebody to be married 
when he does not understand what he is doing or what 
he is signing. 

1369. There is one other question on divorce for 
insanity about which I wanted to cleat my mind. Your 
recommendation in paragraph 9 refers to those suffering 
from mental disorder. Is there any recognised definition 
of mental disorder or of insanity? — (Dr. Walk): There 
is no definition but the term “ mental disorder ” is used 
for legal purposes. It is, for instance, used in the Mental 
Treatment Act where it is stated that the patient may 
enter a hospital voluntarily for treatment of mental dis- 
order. Presumably if he is not suffering from that mental 
disorder he is not entitled to go into hospital as a 
voluntary patient, The term is a well-recognised one. 

1370. At the moment there is no definition of what 
amounts to mental disorder recognised by the medical 
profession, is that right? — ^There is no definition of the 
precise boundary of mental disorder but neither is there 
any definition of such terms as disability or invalidism. 
There are recognisable illnesses but there cannot be a 
precise definition of something which only connotes a 
degree of illness and not an actual disease as such. 

1371. I am not blaming the profession for not having 
a definition of insanity. I only wanted you to confirm 
the fact. The next question I wanted to ask you was this, 
what degree of mental disorder must there be? We have 
been told about incurable insanity, incurable mental 
disorder, and so on, but mental disorder is a matter of 
degree, is it not? Is it your recommendation that any 

, degree at all of mental disorder, so long as it is incurable, 
shall be sufficient? — ^I am much obliged to you for the 
point you have made. We have in mind the serious mental 
^ disorders of the type that eventually become incurable 
and make the consummation of a marriage impossible. 
I do not think we should have any objection if the word 
• “ insanity ” was substituted for “ mental disorder ”, as 

indicating a more serious form of mental disorder, so long 
“ as we were not asked for a precise definition of insanity. 
® The question always arises in connection with the form 
' of disorder known as neurosis which we would regard 

“ as mental disorder and which may be in some cases 

extremely disruptive, more so than the recognised forms 
M of insanity, but nevertheless may persist in a mild form, 
4 incurable yet very mild. 

1372. You know that a long time ago there were 
rules drawn up known as the M’Naghten Rules where 
the degree of insanity which makes a man not responsible 
in criminal law was stated to be that he should not know 

11 the nature of what he was doing. I do not suppose that 
p( you would want any degree of insanity quite so grave 
as that in order to justify divorce? — No. We would say, 
in a general way, that the degree of insanity present at the 
“ time the petition was presented ought to be of a kind 
generally known as certifiable insanity. — (Dr. Hobson) : 
^ There is a fairly well-recognised definition among doctors 
^ — ^incidentally it was propounded by Dr. Maudsley in the 

same year as the M’Na^ten Rules, in 1843 — that is that 
I k a person is insane if he is unable to think the thoughts, 

bt feel the feelings or do the duties of the social body in, 

t « for and by which he lives. This is of no practical value 
inil as a test either for doctors or legal men in deciding 
lilt whether an individual patient is insane or not. 

IjS 1373. There is a kind of definition, is there not, of a 
person who is dangerous to himself or others? I think 
“J' that is used for certain purposes? — ^That is not used as a 
** definition of insanity. ] think all of us as doctors are 
taught that that is one of the main reasons for determining 
'OK whether or not the patient should be certified and sent 
ad to a mental hospital. 

1374. (Mr. Maddocks): Do you think it would help 
if instead of using the words “ mental disorder ” you used 
the words “ disease of the mind ”, which lawyers under- 

K* stand in connection with the M’Naghten Rules? — I do not 
f If think psychiatrists understand it 

1375. It would come to the same thing? — It really comes 
to the same tiling whether we change it to another word 

JM* or not. We are still arguing about words rather than 
Ikh ^out facts. 



1376. (Mr. Mace): May I ask a supplementary question 
to that asked by Dr. Baird, namely, where the evidence 
of divorce has been given in the manner that was described, 
if the doctors know whether or not the other party knew 
it was being done? — No, I cannot be certain of that. I 
believe in most of the six cases I can remember it was 
so. (Dr. Odium): Yes, in my experience the other party 
has usually known that it was being done. (Dr. Gillie): 
And in mine, too, it was regarded as token evidence and 
the actual basis of the grounds for the divorce was not 
used. 

1377. (Mr. Lawrence): May I have some help on the 
suggested amendment to the law relating to divorce for 
insanity, mental disorder or disease of the mind, what- 
ever we may like fo call it. The position at the moment 
is, as you know, that there was a ground of divorce 
introduced by the 1937 Act using the term ” incurably 
insane ” and the necessary condition for this ground was 
that the respondent should have been under continuous 
care and treatment for at least five years immediately 
preceding the presentation of the petition. I gather your 
suggestion is that the period of five years should be 
retained, that the mental disorder should have been 
continuously present throughout the whole of those five 
years, and that the condition as to care and treatment 
should also be retained but limited to twelve months 
immediately preceding the presentation of the petition. 
Have I understood the suggested amendment correctly? — 
(Dr. Dain): There should have been continuous care in 
an institution for a minimum of twelve months before 
the date of the presentation of the petition. 

1378. And I might point out in passing that continuous 
care and treatment for at least twelve months is of a 
less strenuous and formal character than that indicated 
by the 1937 Act. — (Dr. Walk) : That is quite correct. 
We would like to have any anomalies which now exist 
concerning leave or trial removed, that is to say, the 
word “ detention ” should include a period of leave or a 
period of short absence on trial. 

1379. I understand that. The two points upon which 
I want help are these, first of all, the period of five years, 
and, secondly, the period of care and treatment. I believe 
I can shorten this if I introduce my questions by telling 
you we had evidence given to us the other day on behalf 
of the Bar .Council which made the recommendation 
that the question of whether a person is incurably of 
unsound mind should be recognised for what it is and 
treated accordingly, namely, as a question of fact, and that 
the statute should be appropriately amended to produce 
this effect and the term “ care and treatment ” be 
abrogated. That would get rid of any minimum period 
during which mental disorder should have been con- 
tinuously present and it would obviously get rid of any 
qualifying period of care and treatment in any mental 
institution. What is the basis upon which your Association 
would desire to retain five years as a period during which 
the mental disorder should have been continuously 
present? — I think that is only our own natural diffidence. 

1380. Diffidence to do what, to interfere witii the period 
in the present statute, or do you require the five years as a 
minimum period before you can express any decided views 
upon the matter? — ^No, we do not require it. We had 
regard to previous discussions and debates at the time 
of the previous Royal Commission and at the time of the 
passing of the Matrimonial Causes Act, 1937, in which 
it was widely felt that too much power should, not be 
entrusted to the doctors in deciding on the facts, which 
they as doctors feit to be correct ; I may say a similar 
view is held by some of our own members who feel they 
are on surer ground if there is some legal qualification or 
some legal restriction laid down and the matter is not 
entirely left to be settled as a question of fact. 

1381. But, if I may interrupt you, it cannot be a question 
of law. May I direct your attention to the suggested clause 
towards 'the end of paragraph 9. On the basis that there 
may be something to be said for treating this question as 
an objective question of fact, what is the Association’s 
objection, if there is one, to the sub-clause (a) reading as 
follows : — 

“ Is suffering from mental disorder and that his or 

her mental state is now such that recovery is extremely 

unlikely ”? 
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— ^Personally, I should welcome a reform on those lines 
and I am sure there is a large number of my colleagues 
who would do so as well. On the other hand, the conitra^ 
view has been expressed in the BritiA Medical Associa- 
tion and also in the Psychological Association ; first of 
all, chat such a suggestion would not be likely to be 
acceptable to public opinion and then that in fact it would 
put too great a re^onsibility <ai us. I myself woi^d 
agree with it. It seems to me that if we are eniCrusted with 
the .power to express an opinion as to whether a patient 
should be detained or not, or whether a patient is fit for 
discharge or not, we rai^t equally be entrusted to give 
an opinion as to whether a person is incurable or not, 
and if there are any safeguards needed it might lie in an 
accumulation of opinion rather than in the laying down of 
strict legal standards ; but a lot of my colleagues felt 
we should not go so far. 

1382. Do I understand your view is that the impo.rtant 
element in that sub-paragraph (a) a this, that the mental 
state of the respondent at tthe date of the petition is such 
chat recovery is extremely unlikely and &e question as 
to how long that state has gone on continuously before 
that date is of comparatively minor significance? — That 
is so. 

1383. May I pass to the second point. You have- put 
in the further provision that there '^ould be a period of 
— say “ care and treatment ” though .those are not your 
words— dn a mental hospital for at least a period immedi- 
ately preceding presentation of a petition. Again treating 
insanity or mental disorder as being of a kind which is 
unlikely to be remitted to the doctor as a question of 
fact, how would it help the court, or anyone else, to 
decide that question of fact if the re^ndent has been 
for a year, or whatever the period may be, resident in a 
mental hospital undergoing care and treatment. Is there 
any object in retaining this period of care and treatment? 
-T-I think I explained_ this before. The object was that 
ttie_ .patient should be in a mental hospital at the time the 
petition was presented so as to remove any possible harsh- 
ness to the patient by his being at home and threatened 
with divorce by a spouse who was perhaps not very 
favourably disposed .towards him. It seem«i to us rather 
a repugnant possibility that a man might be insane but 
living at home and his wife might at any moment 
threaten that any bad behaviour on his part would be 
followed by divorce proceedings ; we felt it would be 
better to limit divorce proceeding to cases where the 
patient was actually in hospital under care, and not at 
home. The actual period was immaterial. We put in a 
year but it might as well be six months. 

1384. During that period of six months or a year the 
patient would not be isolated from visits from a spouse? 
— ^No. 

1385. During those visits the same threats might take 
place?— That is so, but his actual presence in the mental 
hospital could not result merely from the spouse’s ill-will 
He would either have to enter the hospital voluntarily or 
he would have to be certified. In other words, it would 
be necessary to say that his behaviour was such that 
detention in a mental hospital was necessary ; in other 
words, he would not be at .the spouse’s mercy. 

1386. I am much obliged. I wondered whether or not 

it was put in as an aittempt to help the court on a matter 
of proof. I read that part of paragra'^ 9, which does 
tell me what you have just told me, but I did not quit© 
follow It ^ 

‘‘ It has been pointed out that, if this is allowed, a 
patient might be at home and actually cohabiting, and 
yet the spouse could at any moment decide fiiat she 
was tired of him and forthwith sue for d.ivorce without 
even having to return the patient to hospital." 

Of course, that might also occur because he or she could 
no longer endure the suffering of 'having to look after a 
mentally deranged spouse?— That is so. In that case the 
patient would properly be certifiable and would be re- 
turned to hospital under certificate, 

1387. _ (Afr. Justice Pearce): Dr. Gillie, I gathered from 
something you said about hotel divorces that you meant 
that toe real basis was not toe incident in the hotel .but 



that that was given as toe evidence for the divorce ; I 
understood you to mean' that there was adultery going on 
wito some other woman whose name was not to be dis- 
closed and toe husband sent hotel evidence for that 
purpose. That as what you meant?— (Dr. Gillie): The 
one case I quoted was really because of incompatibility 
but there were no grounds for divorce, and evidence was 
suifplied and produced. The second case was where the 
actual ground was not used as evidence and other evidence 
was produced. 

1388. Where there was adultery going on?— Yes. I 
knew of one case. 

1389. And in toat case you were presumably told by 
the respondent, the supposed guilty person; you would 
agree, I imagine, toat it was toe respondent who told the 
other doctors. I see Dr. Hobson nodding. We find it 
rather a commonplace in court for the husband who lots 
a decree go against him to say there was as a matter 
of fact nothing in it. Even when it was a case of orueUy 
he says that there was no truth in the allegations but did 
not think it was worth contesting. It is a convenience 
to have a decree against you if you want to .be divorced 
and yet to be able to tell your friends you never cora- 
mitt^ adrultery ; so such information is always a little 
suspect. You do see toe point? — ^Definitely I see the 
point, yes. I explained my view in my original answeir. 

1390. {Lord Keith) : I am going to ask you a question 
which is on a point not in your memorandum. I suppose 
you are aware that there have been difficult questions 
raised in divorce cases about the period of gestation?— 
(Dr. Dain): Yes. 

1391. And of course the period of gestation is often a 
very material piece of evidence as to wihetoer there has 
been adultery or not? — ^Yes. 

1392. I think I have seen it suggested that instead of 
the courts having to -get evidence in every case of that 
kind, .the medical profession might be aible to arrive at a 
conclusion as to what is toe minimum and what is the 
maximum period of gestation which might perhaps be 
accepted as a rule by the court. I will not say in what 
circumstances it woidd be accepted but it might be. Is 
it possible for .the medical profession to arrive ait a con- 
dlusion of that kind in .the present state of medical know- 
ledge? — ^Not very easily. A case has recently been 
reported which has exceeded all previous ideas of the out- 
side hmit which S'hould ibe afiowed. I have no personal 
knowledge of the facts of toat particular case 'bait if it 
wees established toat the child in that case was toe result 
of an act of intercourse on a 'particular date we should 
be getting near to a year before it would be quite safe 
to say that the child was not the child of the husband. 
I do not think the medical profession is dn a position to 
fix maximum and minimum dates. I toink toe court 
will still have to hear toe evidence and make up its mind 
as to the probabilities. 

1393. There is another point I should like to mention, 
arising on toe memorandum, namely, the rrference at tiie 
end -to two points toat. affect. Scotland. Will .any mem- 
bere of toe Britito Medical Association be (prepared to 
speak to these matters dn Scotland? — I am not clear, is 
there a similar Commission sitting in Scotland? 

1394. We are going to sit in Scotland. — Whoa it is 
announced that you are going to Scoitdand we can arrange 
for evidence to be given on Scottish law. 

1395. If we think toat is necessary? — ^Yes, 

1396. (Sir Frederick Burrows): Dr. Dain, you say in 
paragraph 8 that an opportunity of 'medical examination 
by a woman doctor should always 'be given in nullity suits. 
What is the reason why a woman doctor is not available? 
Are toere not ' enough?— No, it is the inability or the 
unwillingness of the authorities to provide a woman doctor 
when one is asked for. It is nothing to do with us, it 
is noit our responsibility. 

1397. You want it to be made compulsory toat one 
should be supplied? — ^Yes. 

{Chairt^n): Thank you very much for helping us 
both with your memorandum and your evidence. 



{The witnesses withdrew.) 

{Adjourned to Thursday, 19th May, ■1951, at 10.30 a.m.) 
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Correspondence regarding Paper No. 19 and the Evidence given thereon 



NOTE ON SUBSEQUENT CORRESPONDENCE REGARDING 
THE MEMORANDUM AND EVIDENCE SET OUT ABOVE. 



In July, 1952, after the above evidence had been given 
before the Commission, an enquiry was addressed to the 
Secretary of the British Medical Association in regard 
to a request, which it was understood was about to be 
made by the Council of 'the Association, for the with- 
drawal of the memorandum and oral evidence. In reply 
to that enquiry the letter, set out at A below, was received 
from the ^cretary of- the Association, 

In the ligfbt of ■the decision of the Council of the 
Association to request withdrawal of the memorandum 
and oral evidence, a letter was addressed to the Chairman 
of the Commission by Dr. H. Guy Daio, who had led 
the deputation which gave evidence before the Commis- 
sion on 28th May, 1952, to the effect Chat the members of 
that deputation ^1 adl^ed to the views expressed in the 
memorandum and in their oral evidence, notwithstanding 
the decision taken subsequently by the Council of the 
Association. Dr. Dain's letter is r^roduced at B below. 

A reply on behalf of the Commission, sent to the 
Secretary the Association on 11th August, 1952, is 
reproduced at C below. 

A letter was received from the General Secretary of the 
Royal Medico-Psychological Association explaining the 
position of the Association with regard to the memo- 
randum. This letter is set out at D below. Further 
evidence given by the Association is reproduced in the 
Minutes of Evidence for the Thirty-Seventh Day, Thurs- 
day, 27th November, 1952. 



LETTER A 



Received from the Secretary of the 
British Medical Association 



Dear Madam, 



19th July, 1952. 



I am sorry 'that, owing to absence from London on 
business, I have not been able to reply more promptly 
to your letter of 14tlh July. 

It is a fact that the Council of this Association, with 
the concurrence of the Representative Body, which is the 
governing body of the Association, has decided, after 
further consideration of all the issues involved, to request 
the permission of the Royal Commission on Marriage 
and Divorce for the evidence submitted by the Council 
to the Commission to be withdrawn. 

The Council greatly regrets any difficulty or inconveni- 
ence caused to the Royal Commission by this request. 

Yours faithfully, 

(5gd.) A. Macrae, Secretary. 



Miss M. W. Dennehy, C.B.E., 

Secretary, 

Roy^ Commission on Marriage and Divorce. 



LETTER B 

Received from Dr. H. Guy Dain 

IZth July, 1952. 

Dear Lord Morton, 

You will have heard officially that the Council of the 
British Medical Association, on reconsidering the evidence 
that was submitted by it to your Royal Commission, 
decided to ask permission for it to be withdrawn. I feel 
that you would wish to know my view and the views of 
members of the deputation wihom you so kindly received 
on 28th May last. 

I feel quite ctonfident that you recognise that the 
members of the deputation were all of wide and special 
experience in the matter, and I wish you to know that the 
evidence submitted, both written and oral, is our personal 
view and, in these circumstances, should be looked on as 



the view of individuals who have special knowledge on the 
subject. We are naturally sorry that the Council felt it 
necessary to revise ite opinion but wish to state that this 
in no way alters our personal view. I feel you would 
like to know tlus. 

Yours sincerely, 

iSgd) H. Guy Dain. 

The Rt. Hon. Lord Morton of Henryton, M.C. 
Chairman, 

Royal Commission on Marriage and Divorce. 



LETTER C 

Reply on behalf of the Commission to the Secretary 
of the British Medical Association 

Wth August, 1952. 

Dear Sir, 

■I write to acknowledge with thanks your letter of 19tb 
July. 

The Commission has now considered your letter, 
together with a letter received by the Chairman of the 
Commission from Dr. H. Guy Dain to the effect that the 
members of the deputation, which gave evidence before it 
on 28ch May last, desire to adhere to the views expressed 
in the memorandum and in their oral evidence, notwith- 
standing the decision subsequently taken by yo'ur Council. 

The Commission has accordingly decided to print and 
publish the memorandum and oral evidence as submitted, 
and to reproduce therewith your letter of 19th July and 
that received from Dr. Dain, prefaced by a short covering 
note. 

Yours faithfully, 

(Sgd.) M. Dennehy, Secretary. 

A. Macrae, Esq., M.A., M.D., 

Secretary, 

British Medical Association. 



LEXTER D 



Received from the General Secretary of the Royal 
Medico-Psychological Association 

lUh September, 1952. 

Dear Madam, 

The Council of the Royal Medico-Psychological Asso- 
ciation held a special meeting yesterday to consider its 
position with regard to the joint memorandum submitted 
with the British Medical Association to the Commission 
following on the withdrawal of the British Medical 
Association. 

If acceptable to the Commissionj the Council of the 
Royal Medico-Psychological Association desires to forward 
an amended memorandum to the Commission based on 
the joint memorandum already submitted but confined 
entirely to the psychiatric point of view. This memo- 
randum would carry the authority of the Council of the 
Association, and would be available by 6th November, 
1952. 

The Council would greatly appreciate the Commission’s 
permission to give amended evidence as outlined above 
and if this is granted would be glad to know whether the 
Commission would wish it to be supported by oral 
evidence. 



Yours faithfully, 

(Sgd.) R. W. Armstrong, General Secretary. 
The Secretary, 

Royal Commission on Marriage and Divorce. 
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PAPER No. 20 

MEMORANDUM SUBMITTED BY THE NATIONAL ASSOCIATION 
FOR MENTAL HEALTH 



Introduction 

1. The National Association for Mental Health is a 
voluntary body 'registered as a charity which exists to 
promote all those measures by which the mental health 
of the community might be improved, and to mitigate the 
effects of mental disturbance and disability. Its member- 
ship comprises persons with professional qualifications 
such as psychiatrists, psychologists, psychiatric social 
workers, and magistrates, but it is pr^ominantly an 
association of lay persons bavinig the interest of the 
mentally sick and the mental hygiene of the community 
at heart. The 1950-51 Annual Report of the Association 
sets out the ainns and objects of the Association, and the 
constitution of its main committees. 

2. In response to the Royal Commission’s invitation to 
submit evidence the Association convened a committee 
composed of representatives reflecting the professional and 
lay interests of the Association. The memorandum w>hich 
follows is the work of this committee ; it has the approval 
of 'the Executive Committee of the Association. 

3. Essentially the memorandum is based upon the 
observations of professional workers in the field of 
psychiatry, of child guidance, of social case-work and 
of marital conciliation work as practised by magistrates 
and social agencies. It thus tends to embody the point 
of view of those dealing with the effects of human 
behaviour at close quarters, and to reflect the concepts with 
which the National Association for Mental Health 
approaches its preventive and remedial work. It is divided 
into two parts ; one in which the husband and wife, wiho 
are parties in a marital cause, are mainly considered, and 
one in which the interests of the children, which naturally 
loom large in 'the work of the Association, are chiefly 
dealt wit'll. 

Basic assumptions 

4 The National Association for Mental Health, as a 
non-denominational .body, bases its work on the findings 
of modern psychology and social science, and has a 
humanitarian and ethical goal. .In the view o^f the Associa- 
tion mental health, sound morality and personal and social 
maturity form d.ifferent aspects of the same goal towards 
which the work of the Association is striving. The break- 
down of marriage would appear to the ^sociation to 
be a crucial example of failure to maiptain a healthy, 
responsible and mature human relationship. Such failure 
is a problem of great concern to mental hygiene, not only 
through unhappiness which it brings to the rnm 
parties, but also in its wider repercussions affecting chiefly 



the security and happiness of the children of the marriage 
as well as the wider social milieu in which such disturbed 
persons move. 

5. The memorandum assumes that an important value 
in marriage is the aobievement of the 'biological goal of 
healthy sexual relationships issuing in the procreation of 
wanted children. At the same time it cannot be denied 
that with the complexities of highly civilised communities 
there may be instances in which this biological goal is not 
the primary object of the parties in marriage, and that the 
human relationship of the parties forms the focus of 
attenlion. Such would be the case, for examiple, in 
marriages where the wife is above the child-bearing age. 

6. The Association holds strongly that childhood should 
be passed in an atmosphere of stability, consistent affection 
and security where the extremes of neglect and indulgence 
are excluded. Emotional harmony, warmth and devotion 
in the home are the greatest factors contributing to good 
mental health in the adult. For any child to be deprived 
of such a background can often be shown to have serious 
effect on his subsequent personal development and mental 
health out .of ail proportion to the apparent disturbance. 
It is, therefore, clear to the Association 'that any home 
where the emotional conditions are even modestly realised 
is preferable to no home, i.e. institutional care. No child 
should he lightly removed from the care of his iparent or 
parents, and this is more especially true of the young child 
in respect of his mother. 

7 The Association, basing its present remarks on the 
evidence of child guidance workers and chOd psychiatrists, 
is unable to state authoritatively which of two alterna- 
tives is more damaging to the mental health (present or 
future) of children ; (a) a home atmosphere in which the 
parents behave incompatibly towards each other and the 
children, or (Z>) a “ broken ” home, i.e. where_ thwe has 
been divorce or separation and the children are in the care 
of one or other spouse or some t'hird party. All that can 
be said is that more children of the former or (a) sort 
come to clinics on account of nervous or emotional dis- 
tress than of the latter or {b) sort. In the absence of 
statistics to show what the true ratio should be the sigmfi- 
canoe of this fact is hard to assess. It may be that while 
the disturbed but intact home is an immediate source for 
the bad nerves of children, the permanent “ loss ” of one 
or other parent is responsible for subtler and later after- 
effects though the child may actually ejqierience apparent 
relief ’and peace on the separation of bitterly opposed 
oarents On these grounds 'the Association feels that no 
rigid views or rule-of-thumb disposals of children involved 
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in the mariul disputes should ever he made, hut that le^l 
provisions should aUow for 

Moh family prior to decision, whioh should always taHe 
fuU account of such investigation. 



Principal aims of the memorandum 

8 The Association would like ifio feel th^ Its chief 
contribution to the deliberations of the Ro^l Coi^sion 
is a certain point of view with its unphed assumptions, 
from wlwch changes in the law should flow. 



as to the motivations of both parties. Such advice might 
be tsiven by ministers of the Church, by competent social 
woricers, or by doctors. In every case we suggest that 
delay s-hO'Uld be imposed. 

15 We advance this plea because in practice single, 
isolated, impulsive acts of extra-marital sexual intercourse 
may be comipatible with a deeper loyalty to the spouse 
and adequate marital life and happiness as well as with 
good parenthood. 

16. We recognise that this suggestion may be subjecl 



llW'r. H.W'giat.Jw -^ 7. , , j* , , . 

9. In , principle SafirwoStoSy'S to'the 



would seem to us to lie in yaiaa 

or nearly complete, destruction of the marriage relabon- 
ship. Under the present divorce law, ,wJ;th toe «ngle 
exception of the insanity issue, a decree is ;f 
the guilt 'Of one .party can be shown to have ^ 
outcome of a conscious act agaii^ the other party in 
violation of the marriage contract We 
this ought to be the over-nding criterion. We would l±e to 
see the area to which divorce is applicable extended to 
include cases where behaviour or attributes of one partaer 
can be shown to have acted to the deprivation or detri 
ment of the health and happiness of the other partnM or 
the children. It is our opinion that only an ass^ment 
of toe total relationship between 'Che partners can dis 
tdnguish between toe casual acts which ® 

mainly stable relationship ; acts which are broking 
points in a relationship which is no longer tenable, a^ 
toe .persistent attitudes, behaviour aud mtoual 
toe Sirtners which constitute the real basis of marital 
tension. • , . j 

10. The touchstone of divorce should not be the isolated 
act as such, whether done impulsively or as toe r«ult or 
an intolerable maritai tension. At pr^ent th«e are 
not distinguished in law. although in their X 

as indices of marital disharmony they may be vastly 
different. Rather should there be an attempt to assess 
and legislate for the total situation irrespective ot the 
technical “guilt” of one or other party in law. The 
Association holds that in many cases the spouse who is 
by present law represented as the guilty party 
of ^h acts, may in fact be driven to some formal breach 
of the marriage by behaviour or attitudes ot the inno- 
cent” or .petitioning party that are mainly responsible for 
the situation. 

11. The Association makes no apology if these p^- 
ciples cut across some of the existing provisions., Ibe 



the marriage tie than present practice in the application 
of toe law as it now stands. 

17 The Association ho'lds not that single acts of adultery 
shculd be condoned, but Chat the guilty .tarty should not 
be severely penalised by the destruction of marital hn-ppi. 
ness as a result of a rash and perhaps ill-considered aol 
and toe sometimes equally impulsive Teaotion of piqiie 
and vengefiulness on the part of toe offended spouse, vaio 
in most cases also suffers unnecessarily by the sequels 
of a disrupted marriage. Within the Associations expeo. 
ence o-f such .matters, the .guilty .party, in such <»ses, is 
often severely lafflicted with remorse whuto can be con- 
structively used in work of healing and reconoiliatioiii 
granted that delay and agencies for conciliation exist and 
are used. The Association would like to see mraisteis 
of religion, doctors and social workers also engaged m 
this work. 

18. Our submissions .under this head are made on ttie 
assumption that our suggestions on extended criteria lor 
divorce for cruelty, long prison sentences and imsoundness 
of mind are also adoipted. 



Cruelty 

19 The Association would strongly recommend .that a 
divorce on grounds of cruelty should be given for reasons 
addiitiouad ito those at present admitted. As the law now 
stands, cruelty leading to a “ breakdown in health must 
be proved. We would not suggest that the present law 
toould be reviriced, 'but 'rather that it should be extended 
to include a further category of case under some such 
heading as “persistent abnomKil behaviour, which would 
be considered by a jury of reasonable citizens to be 
intolerable, and to lead to a situation in which muUial 
respect, affection and trust between the partners is 
impossible ”. 

20. Under this head there should be included two 



cipies cui across aviuc w v,..—..o r - - - . _ 

a spouse may suilo, 

cerned with new proposairwhich shall minimise damage lasting detriment and unhappiness. In toe first class 
to human beings, and shall increase the prospects for a 
constructive and hc^ful handling of manUl probl^. 

What follows should be read in the light of this preamble. 



Husband and wife , 

12. As regards toe husband and wife, toe Association 
would like to comment on those sections of the law which 
at .present deal with desertion, adultly, cruelty, unsound- 
ne« of mind, and mental defect. These are matters ^ 
which it has a ^ecialist knowledge and wide case-work 
experience. 

Desertion 

13 We suggest that toe law as it stands at present 
ipilitates against the possibility of reconciliation. Attempts 
to brin'g husband and wife together are frustrated by toe 
partner’s knowledge that if the attempti fail a toother 
three years’ separation wOl be required before a tovorce 
can be 'granted. The Association would suggest that an 
aggregate of three years’ separation should be the criterion, 
r. . .. , ij , 1 ... fMmarl in rp.lation to toe 



there would be those acts and persistent attitudes aimed 
directly at the spouse and/ or the obildren ; contmua 
hostility, nagging and disparagement ; obnoxious sexual 
practices in the home ; persistent morose refusal to com- 
municate OT converse, to aid and co-operate, to comfort 
and '^ve affection, to grant reasonable conjugal rights. 



21. .In the second class there would be included acis ^ 
committed ou.tside the narrower marital Tedationship whioh 



by their severity of degree or continuance seriously damajo 
the spouse, children and the 'marriage. Such would be: 
a sexual perversion carried on outside the home; : 
alcoholism ; .persistent adultery ; irresponsible and con- 
cealed extravagance (often with consequent failure _ to | 
mainitain .the home) ; defamation of the spouse’s reputation [ 
to outsiders, and the like. 



aKarthe ii; toouW framed in relation to toe 
principle stated in .paragraph 10 above. 



Adultery . . , , - j i. 

14 It is our experience that the single act of adultery 
is often tricked on by the “ injured ” party as toe ground 
upon wluch .to ask for the d.isscri'U.ti'Oa of a marriage. 
We deplore the degrading use which is commonly made 
of a single act of adultery in order to obtain a divor«, 
where the underlying cause of breakdown in rel’^onships 
is often quite other. If toe underlying cause is tackl^ 
toere may be hope of reconciliation. In our view, m 
the case of adultery, divorce should usually^ be confined 



to iproved repeat^ acts of adultery, and that before a 
decree is given the best possible advice should be available 



22. It will be seen that the Association wants to stress I 
the kind of behaviour whioh signifies a serious, continued f 
lack of consideration for the positive elements of the ' 
marriage contract. Among these what might be caUed 

“ malicious ” adultery (as seen from the point of view 
of toe marriage) takes its place as behaviour which destroys 
the marital relationship. 

23. The Association recognises that such types of 
behaviour wodd require careful evidence, as perhajis 
furnished by independent witnesses and by expert medical 
reports, to show their persistence, lack of response to 
various forms of exhortation^ and treatment, and degree 
of harm caused to the marriage. 

24 In criminal procedure toe concepts of “ intolerable 
behaviour ” and “ .uncontrollable iropuilse ” have no Uga! 
standing. 'In the marital area the Association knows such 
behaviour to be the most potent source of maritai break- 
down. 
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25. In oases under this head the Assooiation would 
advocate rapid settlement. If itiere is no hope of recon- 
ciliation delay merely adds furdier strain. 

26. As a corollary to this recommendation we would 
ask that financial injustices inherent in the present position 
should 'be removed. Where, for example, it is clear thait 
a wife leaves her husband as a result of his intolerable 
behaviour she should be granted retrospective financial 
support to ilhe date of her leaving the home. At present 
she runs the risk of being “ guilty ” of desertion and not 
entided to support. 

Prison sentences 

27. So far the memorandiira has dealt with types of 
beliaviour which may or may not have entailed proc^d- 
ings against the offending spouse under civil or criminal 
law. At this >point the Association wishes to add also 
the recommendation that a long prison sentence of the 
order of ten years should afford the opportunity of divorce 
where the nature of the offence for which the prisoner 
is committed is such as to affect the nature of the marriage 
relationship. The onus would naturally be on the petitioner 
to show detriment to .the marriage relationship. 

28. In such a case the petition might be brought early, 
so as to afford the innocent party a chance of freedom 
and happiness. The Association approved the de^sion 
of the court in granting a divorce to Mrs. Hume in the 
Setty case, as an extreme example of the kind of situation 
it has in mind. 

Unsoundiicss of mind 

29. We appreciate <the reasons for which the present 
clauses in the law governing divorce of persons of unsound 
mind were included in 1937, and recognise that many 
socially desirable results have been brought about. With 
the advances leading to the present state of medical 
knowledge, however, it is becoming increasingly difficult 
for doctors to ceitify that any patient is incurably of 
unsound mind, and except in the most stubborn cases 
it is in recent years becoming increasingly rare for a 
person suffering from mental illness to be admitted to a 
mental hosipitad and detained there under treatment for 
an uninterrupted period of as long as five years. The 
advances in medical treatment, however, though they do 
materially improve the possibility of fair recovery from 
mental diseases formerly th'ou^t incurable, may still 
result in leaving patients with defects of behaviour which 
render them inadequate or intolerable spouses. It is also 
stressed that there are disabilities other than certifiable 
unsoundness of mind which can so change an individual 
as to make participation in a satisfactory marriage im- 
possible. Personality changes towards violence or im- 
pulsiveness, for example, may follow certain organic 
illnesses such .as epidemic brain inflammation, or result 
from head injuries or certain operations to the brain. 
Here we would like to advance the suggestion that the 
social behaviour of the partner, rather than the disability 
from which he suffers, should be the criterion for the 
granting of divorce. 

Mental defect 

30 The Association does not consider that any change 
in the law should be made to allow the divorce of one 
partner on the grounds of mental defect unless, as is 
at present provided under the nullity clause, defect was 
not revealed at the date of the marriage. We would 
stress that the marriage of a defective is not proved always 
to lead to the procreation of defective children, although 
it frequently produces children of inadequate intelligence. 
The Association has known of cases where a defective has 
been an adequate parent, and indeed has exhibited great 
warmth and tenderness to young children. Here again, 
therefore, we would only envisage defect being adduced 
as a cause of divorce where it led to behaviour of a 
nature so disastrous as to make the preservation of the 
marriage tie impossible. 

Wilful refusal of divorce 

31. The Association has received evidence that great 
hardship may be caused in the case of a partner who is 
technically in the right in refusing divorce to the tech- 
nically guilty partner even when the marriage has-been 
broken for many years. There are cases where children 



have been born to the “guilty” partner by a second 
liaison and at present these children can never be 
legitimised. 

32. We are aware that this question raises many diffi- 
culties and would ourselves offer no solution other than 
to ask that the question should be considered. We would, 
however, draw the Commission’s attention to a precedent 
contained in the law as it .affects adoption where it is laid 
down that “the court may dispense with any consent 
required ... if it is satisfied ... in any case that the 
person whose consent is required cannoit be found or is 
incapable .of giving his consent or that liis consent is 
unreasonably withheld (S. 3 of the Adoption Act, 1950.) 

Nullity 

33. The Association’s committee which prepared this 
memorandum debated for some time the questions, relat- 
ing to suits of nullity. It became clear that the tecfinical- 
medical definition of non-consummation of marriage is 
one of great complexity. Whilst the Association cannot, 
therefore, in the time at its disposal, make any recora- 
imendations, it is clear to it that there is urgent need 
for expert examination of this problem, and it accord- 
ingly suggests that the Royal Commission should set up 
such an expert body. 

Tiie children 

34. The Association includes under this head all young 
persons up to the age of seventeen years. The Association 
would like to comment on those aspects of treatanent under 
the present law which affect the emotional security and 
stability of the children in divorce cases. 

Custody of cliildren 

35. The Denning Report recommended the appoint- 
ment of court welfare officers to give guidance to parties 
who resort to the Divorce Court or are contemplating 
so doing. We would urge the implementation throughout 
the country of this recommendation which, so far as we 
have been able to discover, has not been implemented, 
except in London. The Denning Committee proposed 
that besides their tasks of attempting to reconcile the 
parents, court welfare officers would have special duties 
to perform in cases where there were dependent children. 
We would endorse this view and would add that such 
officers should be competent to give objective advice con- 
cerning custody to the court after appraisal of the person- 
alities of each person concerned, irrespective of the tech- 
nical guilt of the parties. We would suggest that such, 
welfare officers should have expert training in the prin- 
ciples of child development, and be appointed on grounds 
of educational and personal suitability for this work. In 
the first instance they should be recruited from officers 
of the existing services. Attention should, however, be 
paid to an extension of training to cover the new func- 
tions proposed. 

36. We believe that in this matter the matrimonial 
co-urts are at present in advance of the Divorce Court 
in taking advice from experts. In view of the fact that 
many divorce suits at present reach the Divorce Court 
without first going through the matrimonial courts, we 
would underline the necessity of expert advice in the 
highest courts ; if anything, the advice tendered in the 
Divorce Court should be even more skilled than that in 
the lower courts. 

37. When an application for the custody of the child 
is made it should be obligatory for both parents and the 
court welfare officer to appear before the authority respon- 
sible for arriving at a decision. The present practice 
of making such decisions on the evidence produced by 
affidavit without cross-examination of the parties should 
be discontinued, as it is liable to gross mistakes in the dis- 
posal of children and thus likely to produce grave injuries 
to their mental health and development. 

Rciwesentation of the child’s interests 

38. At present the interests of the child are not guarded 
in court by an independent representative. Advocates 
speak in the interest of both father and mother, but no- 
body speaks for the child. Worse than this, the child 
is often treated as a pawn in the game, and father or 
mother strives to prove technical innocence in order to 
gain the custody of the child, since under present prac- 
tice ffie child is most often confided to the technically 
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innocent party. We recommend that the court welfare 
officer should normally be called upon to give oral evi- 
dence on the child’s behalf. If oral evidence is likely 
to be detrimental to the child’s interests or mental health 
then evidence should be presented in_ writing. The Asso- 
ciation wishes to draw special attention to Section 11 of 
the Denning Report, in which most of these points are 
made with great force. 

39. We recommend further that the court welfare offi- 
cer should, on analogy with present practice in adoption 
cases, assume the role of guardian ad li/ein to the child 
during the progress of a case. It should be his duty 
to recommend {sue Question 1555) whether, for the .period 
of the case, the child’s interests arc best served by leaving 
him with one or other of the parents, with suitable relatives, 
or by placement in a children’s home. In this duty he 
would' call upon the experience of the probation service 
and children’s officers, as well as on such disinterested 
evidence from the child’s environment as may best serve 
his purpose. By this means it is hoped that the stress 
caused to a child by continuous claims made upon him 
by one parent to the detriment of the other can be avoided, 

Position of the children after divorce 

40. We have received evidence to the effect that con- 
siderable mental strain is caused to children by their be- 
ing continually shuttled from one parent to the other after 
a divorce has been granted. We suggest that access by 
the parent to whom the child is not confided should not 
be unreasonably withheld, but that where the parent to 
whom custody is granted finds his or her authority with 
the child undermined by actions of the other party, it 
should be open to the custodian to make application to the 
court. Such application should also be allowed in cases 
where access by the parent who is not the custodian causes 
the child undue mental stress. In both cases the court 
welfare officer should advise upon the application. The 
court welfare officer should liave the duty to review the 
custodial arrangements in the light of changing 
circumstances. 

Family courts 

41. We believe that where the powers of matrimonial 
courts are well exercised, much can be done by way of 
reconciliation, It seems possible that if all cases had 
by law to go through these courts before coming to the 
Divorce Court much could be done to mend marriages 
on the verge of disruption. Although it is outside our 
own experience it seems reasonable to suggest the estab- 
lishment of himily courts which could consider all legal 
matters affecting the family, including petitions for divorce. 
In such a court the interests of the children might more 
readily find a hearing. 

42. With reference to paragraph 14 above, relating to 
“delay” in the bringing of divorce petitions, such a 
family court might be an intermediate legal institution 
upon which would devolve the task of sifting and verify- 
ing the grounds on which the marital “deadlock” rested, 
and of deciding which cases required to go forward to a 
higher court as being beyond its own powers to remedy. 

Legitimacy 

43. We recommend that the area of illegitimacy should 
be still further reduced. For example, marriage between 
the parents of a child born prior to wedlock should always 
legitimise the child. We make these points in the interest 
of the children ; there is no evidence known to us showing 
that legislation in this sense would increase the risk of an 
extension of promiscuous relationships. 

Publicity 

44. We are aware that certain restrictions are placed on 
the Press in regard to publicity over divorce proceedings, We 
recommend that these restrictions should be extended to 
exclude publicity in cases of cruelty such as we have out- 
lined. We need not, we believe, elaborate the mental stress 
which such unwholesome publicity adds to an already 
intolerable situation. 



SUMMARY OF PRINCIPAL RECOMMENDATIONS 
General propositions 

1. The criterion of the need for divorce lies in the 
irremediable destruction of the marriage relationship. 

2. The disturbance of the total relationship between the 
partners to a marriage should be assessed in arriving at a 
decision, and the isolated act should not be given over- 
riding significance. 

3. Where the possibility of reconciliation exists and is 
desirable, delay in divorce procedure should be accom- 
panied 'by suitable measures to bring about a rapproche- 
ment. When reconciliation is neither possible nor desirable 
rapid settlement of the case should be effected. 

4. The interests of children during and after divorce pro- 
ceedings should be more appropriately safeguarded, bearing 
in mind the emotional and material needs of the child. 

Specific recommendations 

5. In a case of desertion, an aggregate period of three 
years’ separation should be the criterion for divorce 
(para. 13). 

6. In a petition for divorce on the grounds of adultery, 
granted that our other recommendations are accepted, an 
isolated act should not normally be sufficient ground for 
a decree (para. 14). 

7. A divorce on the plea of cruelty should be obtainable 
under widened criteria which should include certain 
varieties of persistent abnormal behaviour (para. 19), and 
a long prison sentence where the offence for which the 
prisoner is committed is such as to impair the marriage 
relationship (para. 27). 

8. In cases of unsoundness of mind the behaviour of the 
affected partner should be the criterion for divorce and not 
the length of his detention in hospital, or the nature of his 
disease. This recommendation is made in the full appre- 
ciation of the benefits conferred by the Herbert Act, but 
bearing in mind the improvements in 'treatment since the 
date of that Act (para. 29). 

9. There should be no change in the law as regards the 
marriage of mental defectives (para. 30). 

10. Special consideration should be given to the possi- 
bility of legislating for cases of unreasonable refusal of 
divorce after long separation (para. 32). 

11. Nullity should be examined by a specialist com- 
mittee (para. 33). 

12. Court welfare officers, with specialist training as 
proposed by the Denning Committee, should be appointed 
with special responsibilities for reconciliation of partners 
and guarding of children’s interests (paras. 35-39). They 
should represent the children’s interests in court (para. 38) 
and act in the role of guardian ad Uiem as necessary 
(paras. 39 and 40). 

13. Custody of the children should not be assigned as a 
result of evidence by affidavit (para. 37) nor according to 
the technical innocence or guilt of the partner selected, 
but on the basis of the best place for the child’s emotional 
and material happiness. 

14. The possibility of establishing family courts for all 
questions relating to the family should be considered 
(para. 41). 

15. The stigma of illegitimacy should be still further 
reduced (para. 43). 

16. Publicity given to divorce should be restricled 
(para. 44). 

Note: 

The Association wishes to make clear the position of 
those of its members who adhere to the Roman Catholic, 
faith ; the 'Roman Catholics are unable to accept any re- 
commendations relating to the subject of divorce, as being 
contrary to their tenets. On the other hand, the Roman 
Catholics wish to associate themselves with those portions 
of 'the memorandum which relate to the work of con- 
cUiation and the care and welfare of children. 

(Dated 20tk December, 1951.) 
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(Dr. H. V. Dicks and Dr. Colman Kenton, representing the National Association for Mental Health; 
called and examined.) 



1398. {Cliainnaii): 'Professor Dicks, you belong to the 
Department of Psychiatry in the Tavistock Institute of 
Human Relations? — (Dr. Dicks) : That is not quite 
accurate, my Lord. I am a consultant psychiatrist at the 
Tavistock Clinic. My title of Professor dates from the 
time when I held the Chair of Psychiatry at Leeds. 

1399. And you are a member of the Council of the 
National Association for Mental Health? — That is correct. 

1400. Dr. Colman Kenton, you are the Medical Director 
of the Association? — (Dr. Kenton) : I am. 

1401. In paragraphs 4 to 7 of your memorandum, you 
set out certain basic assumptions. I am very interested to 
see the first sentence of paragraph 7, which deals with a 
much discussed subject. You say: — 

“The Association, basing its present remarks on the 
evidence of child guidance workers and child psychia- 
trists, is unable to state authoritatively which of two 
alternatives is more damaging to the mental health 
(present or future) of children: (a) a home atmosphere 
in which the parents behave incompatibly towards ea.ch 
other and the children, or (b) a ‘ broken ' home, i.e. 
where there has been divorce or separation and the 
children are in the care of one or other spouse or some 
third party.” 

You set out the pros and cons of that matter and arrive 
at no conclusion on it. Is there anything under that head- 
ing of “basic assumptions” you wish to add? — I am in 
the hands of the Royal Commission, my Lord, but what 
I think we meant there was that statistical or firm scientific 
evidence is lacking. We do know, however, that both 
situations are damaging. The difference may be that where 
there is what you might call a “cat and dog” home, the 
children are often very obviously affected, and express their 
distress, their anxiety and unhappiness in various behaviour 
disturbances. On the other hand, where a home has been 
broken, or where, perhaps from the age of four or five, 
the child has lacked one or other of his parents, there are 
good grounds on clinical evidence for believing that there 
is damage, but of a different kind. It may take much longer 
to manifest itself— in later problems and incapacities for 
full and happy living. It is obviously a subtler thing. It 
may go very deep but it is not so manifest at the time. 

1402. Dealing with the principal aims of the memo- 
randum, you say in paragraph 9 : — 

“ . . . Under the present divorce law, with the single 
exception of the insanity issue, a decree is granted 
where the guilt of one party can be shown to have 
been the outcome of a conscious act against the other 
party in violation of the marriage contract. We do 
not believe that this ought to be the over-riding criterion. 
We would like to see the area to which divorce is 
applicable extended to include cases where behaviour 
or attributes of one partner can be shown to have acted 
to the deprivation or detriment of the health and happi- 
ness of the other partner or children. It is our opinion 
that only an assessment of the total relationship between 
the partners can distinguish between the casual acts 
which may disturb a mainly stable relationship ; acts 
which are the breaking points in a relationship which is 
no. longer tenable, and the persistent attitudes, behaviour 
and mutual feelings of the partners which constitute the 
real basis of marital tension.” 

The difficulty I feel about that is twofold ; first, at the 
present moment, acts which amount to cruelty, within the 
meaning which has been attributed to that word by the 
courts, do give a reason for divorce if the party affected 
thereby suffers in health or is likely to suffer in health. 
I am not quite sure how much further you wish to go. 
Secondly, it seems to me an almost impossible task to put 
upon a human being — even judges are human beings — ^to 
assess the total situation and go into all the rather subtle 
matters which you mention, Would you deal with those 
two points?— 'We realised that this was one of the things 
which might give rise to difficulty. I think what we had 
in mind was to try and distinguish in concept,_ rather than 
in practice, between two things. First, the kind of thing 
which may blow up in any marriage. That may be fol- 
lowed by a period of tension- qq© spouse may be very 
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angry at what the other spouse has done — but deep down, 
‘it becomes clear if one goes into such cases, as I do 
very frequently, that really these people are quite able 
to live well together. If one intervenes, then what we 
have called the casual act fades into insignificance and 
they make it up again, and they give up all notion of 
going to lawyers. That would be the first of these, namely 
the casual act which disturbs the relationship. 

Secondly, we wanted to distinguish what may be called 
the symptom from the underlying trouble. What really 
matters Is not the fact that on a certain night husband X 
lost his temper and flung something at his wife, but the 
question — what did this portend? Was it one of those 
casual acts, or was it merely the last straw in a situation 
which had been growing steadily worse, and which, when 
one came to examine it, revealed that there had been 
virtually a dead relationship, or a “ cat and dog ” life for 
years? I think, when it comes to practice, I would agree 
with you, my Lord, that it is awfully difficult, particularly 
for people who are not working clinicaUy and at length 
with such cases, to bring out these persistent attitudes. 
Nevertheless, since this is such a difficult and important 
subject, I think it is worth making a distinction between 
■the symptom and the underlying attitude, and to dis- 
tinguish two kinds of symptoms — the benign symptom, 
which we call here the casual act, and the malignant 
symptom, which shows that something is very seriously 
wrong and perhaps irremediable. 

1403. It is very helpful of you to explain that, It 
really links up with the question I will put on para- 
graph 14. In paragraph 13, you make a suggestion as 
to desertion. The point has been brought before us by 
several bodies, and unless you want to add to that I have 
nothing to ask you on it. — May I add, and it is quite 
an important point, not mentioned in the memorandum, 
that, in our view, if people separate on and off for short 
periods over a spell of thirty years of mainly stable married 
life, that should not qualify as desertion. We should per- 
haps say an aggregate of three years’ separation within a 
short space of time, say five years. 

1404. You do not want to spread it over too long a 
period? — It might otherwise be rather flimsy. 

1405. Now we come to adultery, paragraph 14. You 
say: — 

“It is our experience that the single act of adultery 
is often picked on by the ‘ injured ’ party as the ground 
upon which to ask for the dissolution of a marriage.’ 

I am interested in that because I should have thought 
that, unless the state of affairs between husband and wife 
was otherwise unhappy, what you call later a single, 
isolated, impulsive act of extra-marital sexual intercourse 
was very frequently forgiven, especially by the wife. Is 
not that your experience?— I think it is my experience. But 
I think for the purpose of discouraging the use of the 
single act as a ground — for it is often not a genuine ground 
but a peg on which to hang the divorce— we wanted to 
say just what you yourself, my Lord, have said, namely 
that if the relationship is mainly stable then the casual 
act will not matter. 

1406. I follow that, but then you go on to say; — 

“ In our view, in the case of adultery, divorce should 
usually be confined to proved repeated acts of adultery, 
and that before a decree is given the best possible advice 
should be available as to the motivations of both parties. 
Such advice might be given by ministers of the Church, 
by competent social workers, or by doctors. In every 
case we suggest that delay should be imposed.” 

I appreciate that if the best possible advice were available, 
that would in many cases be helpful, but I do see some 
difficulties ; I do not say they are insuperable. You say: 
“Proved repeated acts of adultery”, First of all, if there 
is a single act of adultery, would it not perhaps be for the 
party who has not committed the act, to decide whether 
to make it a basis for divorce, or whether to forgive. 
Does that seem to you unreasonable? — No, I think that 
is reasonable. 

1407. Then if you suggest that there should be proved 
repeated acts of adultery, that is taking away the optiop 
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from the injured party. 'It may be right, I do not say 
it is not, but you realise that that is what it does. 
Further it may be very difficult for the wife, say, to prove 
repeated acts of adultery; and thirdly, how often must it 
be repeated before she has tlie option of putting an end 
to the marriage?— I think our intention here again was 
to safeguard marriage from hasty impulsive action_ on 
minimal provocations. We only want to make marriage 
more stable, and I think that what we hud m mmd, and 
T suppose it might have been more pertinent to say so, 
was the “hotel bill" divorce, and that kind of thing, 
the one little thing which may be picked upon. Our 
intention was to distinguish between the basic imderlying 
difficulty and the casual act. You would not be able 
to go to a court of law and say: “This Is all that he has 
done wrong, 'therefore I propose to divorce him . What 
we would like to see is that the court should go thoroughly 
into the matter, and ask from the point of view of society 
— Are these people really as unhappy as all that, has this 
man done all that much wrong? Is this evidence in itself 
really sufficient ground to justify breaking up a home, 
smashing marriage, exposing the children to deprivations 
and the like? 

1408. But you see, we as a Commission have to con- 
sider the various laws as they are, ami make up our 
minds whether to suggest any alteration.s in the law. I 
do not say that any task is impossible— but it is rather 
difficult to put what you have in mind in a statute, how- 
ever much we may agree with the principle of iit? — So 
long as our intention is clear, I think that the law-makers 
could find ways of doing .something about it. (Dr. 
Kenton)-. My iLord, you did say that this particular 
paragraph docs take away the option of the injured 
spouse in going to law on a single act of adultery, but 
we had in mind, too, the fact that as a single act of 
adultery is at present well known as a particular means 
of divorce ; the injured -spouse, who might otherwise be 
forgiving and want to be forgiving, may be provoked 
into divorce proceedings by pressure from others who 
say, “This is something you really cannot tolerate, you 
must divorce”. It is a fact that a single act is known 
and widely 'iised as a means of getting divorce, and we 
felt 'that it was becoming rather a degrading means of 
ending a marriage relationship. 

1409. Then you arc really upholding a particular atti- 
tude towards marriage, a course of conduct, rather than 
something which can be incorporated m the cold, hard 
words of a statute? — (Dr. Dicks) '• Yes. 

1410. There is one thing about paragraph 17 which 
seems to me at first sight a little contradictory. You 
say: — 

“The Association holds not that single acts of adultery 
should be condoned, but that the guilty party sliould 
not be severely penalised by the destruction of miintnl 
happiness as a result of a rash and perhaps ill-considered 
act and the sometimes equally impulsive reaction ot 
pique and vengefu!ne.ss on the part of the oirended 
spouse, who in most cases also sulTers unnecessarily 
by the sequels of a disrupted marriage.” 

Then you go on to set out your experience in cases of 
this kind. You are in fact suggesting— and I am not 
suggesting you are wrong — that single acts of adultery 
should frequently be condoned? — think we are not con- 
doning. We must not be held to approve or encourage 
adultery. 

1411. What you are really stating here is your attitude 
towards divorce for individual acts of adultery? Yes. 

1412. That completely explains it. Coming to para- 
graphs 20 and 21, several of the matters which you men- 
tion there would in fact 'imdcr the existing law constitute 
cruelty, would they not? — ^Yes. 

1413. I am not .sure if you are suggesting some different 
definition of cruelty?-Wc have used the existing word 
to cover something which we _ later on call 
abnormal or intolerable behaviour , that is, behaviour 
which may not amount to either conscious or 
conscious cruelty to the spouse, but which has the etlect 
of being cruel or intolerable to that spouse. 

1414 You want to eliminate the element that it has to 
be “aimed at” -Che other spouse?— Not entirely, hot what 
we are after is something more than the present restr 
tive criterion— the need to prove breakdown m healtn. 



At present, if I am right in my interpretation of_ the law, 
breakdown in health has to be proved. But injury to 
health in a very wide sense should be the criterion, which 
at present is quite often very difficult to establish, 1 think. 

1415. I think I follow what you had in mind. In 
paragraph 26 you ask : — 

“ . . . that financial injustices inherent in the present 
'position should be rwnoved. Where, for example, it is 
clear that a wife leaves her husband as a result of his 
intolerable behaviour she should be granted retrosp^- 
tive financial support to the date of her leaving the 
home. At present she runs the risk of^^-being guilty 
of desertion and not entitled to support.” ■ 

I think I am right in saying that if the behaviour is so 
intolerable as to justify her leaving the home, then it is 
the husband and not ffie wife who is guilty of desertion, 

1 am confirmed by a nod on my left from Mr. Justice 
Pearce. Perhaps that mitigates the financial injustice ol 
which you speak?— There seems to have been an impres- 
sion in the minds of members of our Committee, who 
were not, of course, lawyers, that it should be made quite 
clear that a wife, by leaving her husband because she 
cannot stand it any more, is not thereby Jaymg herself 
open to the accusation, “ Oh, but you should have stuck 
there 

1416. It is, 1 think, a matter for the court to decide 
in every case whether the behaviour has been such as 
to justify the spouse in leaving the house. At the end 
of paragraph 28, you refer to a decision m the Setty 
case, but I am afraid I do not know what the Setty case 
is Could you tell me where it is reported, and then 
we will read it?— It is reported in The Times, but on 
what date I cannot remember. 

1417 Would you mind looking up the date and send- 
ing the Secretary a note of the reference to the Selty 
case? — Yes. 

1418 Mr. Justice Pearce suggests you could tell us m 
a word what it is about, because he does 

the Setty case is either.— I remember Mr. Justice Darling 
often expressing his ignorance. I think what happened 
was this Setty was a man whose dismembered body was 
thrown out of an aeroplane by a man called Htime. Mrs, 
Hume was granted a divorce very soon after her hus- 
band’s conviction for being concerned in the murder. I 
forget exactly what it was, but he was not actually found 
guilty of murder. 

1419. She was granted a divorce? ^Yes. 

1420. On what ground?— Presumably on some siicii 
cround as his behaviour to her haying amounted to 
cruelty. She could not tolerate the idea of sUll being 
married to a man who had done this. 

1421 I think we must study the judgment in the Setty 

case. In paragraph 32 about wilful refusal of divorce 
you say:— _ _ 

“ We are aware that this question raises many dim- 

culties and would ourselves offer no solution other than 

to ask that the question should 'be considered. 

I cat. assure you that the question will be considered with 
ihe neatest of care. Then yon call the Comtmssion ! 
nttenfion to a precedent contained in the law. I venture 
to mike the poit that that is hardly an analOEOus situa- 
tion. I think you will appreciate that that is so? Yes. 

1422 We will consider the suggestion in paragraph 33 
where yon suggest that we should set np an eapetyiodi| 
tor the examination of oeitain types of nnllity. Wodd 
you expand the views set out in para^apte 35 and 36, 
where you deal with custody of children? You say 

" We believe that in this matter the mattimonial courts 
are at present in adva^e of the Divorce Court in taking 
advice from experts.” 

r“'”^.fa°'rgSS‘ra"m— 

fold III that advToe from experts of aU kinds^ inoludiuE 
rayoMatriats, was more easily taken there. Wo person- 
ally have no experience, 
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1423. Then as regards the position of children after 
divorce (paragraph 40), you call attention to the consider- 
able mental strain that is caused to children by their 
being shuttled from one parent to the other. You go 
on : — 

“We suggest that access by the parent to whom the 
child is not confided should not be unreasonably with- 
held, but that where the parent to whom custody is 
granted finds his or her authority with the child under- 
mined by actions of the other party, it should be open 
to the custodian to make application to the court." 

I will not speak of the Divorce Division because I have 
no personal experience of it, but I can assure you that 
that is exactly what is done in the Chancery Division 
already. It would never be tolerated that the authority 
of the person with custody was being undermined by 
these visits. A Chancery judge would certainly see — 
and it seems that it is so in the Divorce Court too — 
would see the other party and insist upon an explanation 
of his or her conduct and an undertaking to stop it ; 
and would say, " If you do not stop it, you will not get 
access to 'the child ".-^Dr. Dicks ) : That is a very welcome 
statement. We would wholeheartedly agree with it and 
hope it will be continued. 

1424. I wish to ask you about family courts, dealt 
with in paragraph 41. You say: — 

“ It seems possible that if all cases had by law to 
go through these courts before coming to the Divorce 
Court much could be done to mend marriages on the 
verge of disruption.” 

Do you realise that that would mean a very great increase 
in costs and delay if all cases had to go first to the 
matrimonial courts and then to the Divorce Court? I do 
not know whether you have thought out the implications 
of that fully? — ^We did not discuss it. We felt that if the 
community wants to safeguard marriage and make divorce 
not quite so readily available and do more by way of 
reconciliation, then the parties might have to face this 
delay through an intermediate agency. It might amount 
almost to a court of inquiry where things could be studied 
in a slightly less formal atmosphere and a good deal of 
investigation done. I think it would increase the cost 
certainly, but . . , 

1425. It might be well worth it? — ^Yes, if it leads to 
good. 

1426. Are you suggesting the setting up of new courts 
where you suggest family courts? — We really had an 
alternative in mind — either the present matrimonial courts 
or a new sort of court. The latter would deal with all 
matters connected with the family, and would have dele- 
gated to it a good deal of this sifting and investigation. 
The interests of the children would be kept in the fore- 
front. 

1427. I have no further questions. You end by making 
clear the position of those of your members who adhere 
to the Roman Catholic faith. — ^Yes. (Chairman): And 
I may perhaps read that to avoid any misconception : — 

“ The Roman Catholics are unable to accept any 
recommendations relating to the subject of divorce, as 
being contrary to their tenets. On the other hand, the 
Roman Catholics wish to associate themselves with 
those (portions of the memorandum which relate to 
the work of conciliation and the care and welfare of 
ohOdren.” 



think would be the period which you ought to allow to 
give a real chance of reconciliation? Do you follow what 
I mean? — ^Yes. 

1431. To give them three years would be absurd. If 
they could not make it up in a shorter time than that, 
it probably is not worth trying. To give them one day 
is probably not long enough. What period of days, we^s 
or months do you think would be a reasonable .period 
for the parties to get the rhythm of married life going 
again after the break? — ^Well, Sir, here I am speaking 
purely in a personal capacity, as this is something not 
contemplated as part of my brief from the Association. 

It would be a pure guess that it must be a matter of at 
least several months before they could get used to 
each other. 

1432. As long as that? — I think so. 

1433. Six months would ibc . . . — do not want to give 
any kind of authoritative statement on this as I have 
really not considered it, 

1434. I suppose you are speaking with a certain aanount 
of experience of the break of matrimonial harmony and 
the resumption of it? — Yes, (from a good deal, and for 
that reason I am very diffident about making 
generalisations. 

1435. But you think that a few weeks would be too 
short a period to give the partiies in order to make a 
real trial of it? — In some cases it would be enough, but 
in others it would not be. 

1436. As regards your point about conduct which is 
within .the present definition of cruelty, the Chairman 
pointed out that if a husband drives a wife out O'f the 
home by intolerable behaviour he is in fact deserting 
her, and she can get a decree on 'the ground of that 
desertion. Would you be satisfied with two civirent stan- 
dards of “ intolerable behaviour ”? Lord Merrivale posed 
it thus: “Could a reasonable spouse be expected to tolerate 
such behaviour from an unreasonable spouse or to pro- 
ceed with the married life in face of such 'behaviour from 
an unreasonable spouse?" That would really cover your 
point? — It would indeed. 

1437. And if I may add a more recent decision which 
is used as a touchstone in these matters. Lord Asquith 
said : “ Does the conduct exceed in gravity the ordinary 
wear and tear of 'married life when a man accepts his 
wife for better or for worse?" — ^That is also good. 

1438. I think you make take it .that .those two dicta are 
quoted in court as the touchstone when one party leaves 
the other owing to allegedly intolerable conduct. That 
would not really disagree with what you are wanting? — 
Not at all. 

1439. Of course, that standard is not at present a 
standard of cruelty. It is a standard which gives a spouse 
a right to 'go away and say, “ I am being deserted ". You 
want to incorporate it as a standard of cruelty? — ^Yes. 

1440. Which gives you an immediate remedy instead 
of having to wait three years? — Yes. 

1441. (Chairman): Do you agree with that?— (Dr. 
Kenton) : I think we would like it in the ground of cruelty, 
an extension in the ground of cruelty. 

1442. (Mr. Justice Pearce) : Is there not an advantage 
in the present situation in this way? As soon as one 
spouse has been guilty of cruelty, the other can petition 
at once, and questions of penitence or reconciliation do 
not come info it, because the injured spouse has an 
immediate right whatever the other spouse may do after 
the petition. Do you follow? — ^Yes. 

1443. In desertion, of course, the parties have three 
years to think it over, and a proper expression of peni- 
tence by the offcnditxg spouse can atone for what is done, 
and it then ceases to be reasonable for the other to stay 
away, and the injured spouse has no longer any right to 
break up the marriage. Do you follow what I mean? — 
Yes, indeed, 

1444. So that the intolerable conduct does not mean 

that the injured spouse can break up the marriage now 
once and for aU, but gives three years’ opportunity for 
penitence. Do you not think that that_ is really a more 
satisfactory condition for the law to retain? — (Dr. Dicks): 
It mi^t sometimes be. But there would be other 

times, especially where the thing has gone on under- 
ground for a very long time, and where the final 

A4 



1428. (Mr. Justice Pearce): Dr. Dicks, I think that 
your approach to these questions is very helpful but 
I am not sure that your conclusions are always praotic- 
able. Before I deal with what you have been telling 
us about, can you give me any help on this point? 
Assuming there has been a .breakdown in a marriage, and 
one is trying to get the marr.iage on its legs again, would 
you agree that to try and work out a reconciliation in a 
solicitor’s office or some place Kke that is a very difficult 
task? — ^Yes. 

1429. And that foe right way is for foe parties to try 
and make it up in the home? — ^Yes. 

1430. Assuming you gave them what I suggest is the 
best chance of making it up, namely trying to live together 
for a short time and seeing how it worked, what do you 

16822 
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breaking point is reached— that is the point I made ®^rher. '^In'1)ther^words, he has got to have^a 

1 think there should be both general standard if he can, which enables people to know 

it should be open to people to get final ^here they are. You undoubtedly get different views from 

evidence. I think there should be the alternative. But I temperaments as to the effect of particular acts 

think Dr. Kenton wishes to \t;'; in particular cases. Is it not better to have a substantive 

Kenton): If I may say so, the extensions of ®juelty the majority of cases?— I wonder if I may 

■we are envisaging are m fact persistent acts. It is not a way— not a very direct reply but it may be 

isolated act of which there might be repentance ana m ^ f p^j^t of view which we want 

in fipsp.rhon miffht allow for recon- stress. It is this that so very often there is not a 

black and a white in real life in the sense that the one 
□arty, let us call him the innocent party, is blameless, and 
that the other party is the bad person. So very often 
it is a question of human relationships. 

1456 There I doubt if you would find a single judge 
that disagreed. In other words, the problem is an estima- 
tion of varying shades of grey? — Yes. 

1457. But those things, of course, are taken into con- 
sideration in the financial assessment between the parties. 
You realise that the mere fact that one party has com- 
mitted adultery does not mean that from the aspect of 
financial provision, that spouse is held to be wholly 
guilty? — Yes. 

1458 And other matters that are dependent on a divorce 
are dealt with on the basis that there is no hard and fast 
rule in favour of an innocent party. That goes sorne way 
to meet the trouble that you are worrying about, does it 
not?— If that is indeed the practice then my Associatioa 
will, I am sure, be gratified. 

1459 I do not know whether that is universal. But I 
should have thought that it was considered to a large 
extent when the court is weighing up allegations and 



which a waiting period in desertion might allow for recon- 
ciliation. What we have in mind are persistent acts ot 
a kind which are unreasonable, and to which one could 
not expect an offended spouse to continue to submit. 

Therefore we do feel that these extensions should come 
under the heading of cruelty, although we do not rule out 
the possibility of having them under desertion too. We 
would prefer that. 

1445. There are two points of view. I will not follow 
it further, I am only suggesting that if there are recurring 
very tiresome acts which do not amount to cruelty, it is 
a good thing to give the offending spouse an opportunity 
of looking over the precipice and possibly giving 'JP his 
habits. Dr. Kenton does not agree. I rather think 
Dr. Dicks may?— (£>r. Dicks): I want to distinguish 
between the kind where the spouse, having looked over 
the precipice, can do something about it, and that where 
at best it will be like the crocodile’s tears, and it all 
comes back again and the other spouse has gone through 
all this before. 

1446. I want to ask you about the act which is finally 
jelied upon as a peg on which to hang the marriage 
unhappiness. I suppose it is a common experience m the 

Divorce Division that the last straw is generally so strange- 'Qyn\gj..aiJeEation^ contested cases. The 

ly small, compared with some of the load that a party has decisions are made now, I should have thought, 

had to bear. There may have been appalling cruelty and " almost all judges at the end of the hearing, bearing 
in .the end the wife leaves for quite a small incident conduct of both parties.— {Or. Kcmon): May 

because she can stand it no longer?— Yes. j ^ point? You did ask about the pegs, and we have 

1447. And, of course, there is many a case where one really made this particular point. We do not like pegs, 

■act of adultery is only the last straw? — Yes. but we do give a qualifying statement in paragraph 18 to 

laaR nr. th? other hand vou have to have some the effect that we would still want to use adultery a 

no.; Ihic. npoosos .no. a.o 

matrimonial wrongs?— Yes. way we propose. We do think there must be a peg on 

1449. And for which there is a remedy. If you frame which people can go to the court. Although we would 

the law on an excessively psychological basis, the parties situation as the criterion, we make 

will not really know where they stand? — It might be so qualifying statement that we would allow the single 

for -a while, but I think that in time they would probably adultery to continue as a peg if our other recom- 



for -a while, bu» * - - 

get to know where they stood under the new law. 

1450. In the average contested case of crusty, say, 
a judge who has experience knows that on each side some 
of the most impressive acts do the least harm to matri- 
monial relations? — ^Yes. 

1451. And vice versa, and that is all weighed up?— Yes. 
1452 And the tendency of the courts now, as you 

probably know, is even at times_ to give each party^^a 



mendations were not accepted. 

1460 The Chairman has dealt with the point— which 
seems to be a serious one— that if you say a person may 
with impunity commit one act of adultery, then a womans 
protection against her erring husband has largely gone. 
Must she forgive the first, second, third and so forln/ 
— Yes, I see the difficulty. 

1461. Would you agree with me from your experience 



know, is even ac umw to give caw, “ itui. j-w.* -e* — — - - j 

decree on the grounds of cruelty if there has been cruelty that there is a large amount of forgiven adultery. 

at various times by each. But with regard to adultery (Dr. Dicks): Yes. 

—do you not think that you are in danger of confusing the 
further, if you remove the peg of adultery as » 



issue luiLui-i, 1 ,. jw— .— . — - — * ■ i _ 

matrimonial offence entitling an injured spouse to a 
remedy?— Your argument is really m accord with ours. 
What we want to see less used, or not used at all if pos- 
sible is this cooked-up case of adultery. The kind of 
act you have in mind corresponds exactly to that envisaged 
in the point made earlier by the Chairman, namely, that 
we ought to try and distinguish between the casual ^t 
that does not matter very much, and the act which is the 
last straw. The latter should obviously be taken into 
account— whether it be merely the token of a background 
of less tangible cruelty and tension, and cat and dog 
life that has preceded it. What we want is to be quite 
sure that this distinction in background will be taken into 
consideration in the trial and decision of divorce causes, in 
an effort to answer .the question — ^how badly is this 
marriage wearing anyhow? 

1453 That I think, you may fairly say does come into 
the picture the whole time in the ordinary contested divorce 
case.— As you put it, we would have no quarrel. 

- 1454. I am merely agreeing with you, except for this, 
that you propose to do without the pegs in your assess- 
ment of the matter?— Yes. 

1455 But of course, psychologists often entirely disagree 
—you might have one thinking that the wife was largely 
to blame and another th4 husband, I happen to know that 



1462. That would be my experience of the matter. Where 
the parties really are in love with one another, they 
go on in spite of matrimonial faults of cruelty, adultery 
and various things?— Yes. 

1463. Provided there is a counterbalancing backgroiod 
of love? — ^That is true. 

1464 Now you are addressing your mind to the problern 
of out-up cases of adultery. In dealing with matrimoaa^ 
contests, I would suggest that that is not an issue that 
really comes before a judge, because the question beiore 
him really is— has a matrimonial wrong been commute 
that has broken uo the home? It is not within his know- 
ledge how far adultery is a peg and not the «al causa 
Would you not agree, however, that an act ot aamieij 
when a husband goes off with a woman nowadays genen 
ally leads the wife’s friends and relations to urge h“ m ,, 
divorce?— Quite often. Perhaps not at what one might w* 
the sophisticated level of society, -but certainly at tn 
average level of society there is, still a good 
sense of cruel wrong, and a certain arnount of propr‘«“^’ 
possessive pride. If left to herself, the woman-and the 
man for that matter— might show a more forgiving sp>«j 
But the relatives and friends do quite a bit of goading, 

1465. Just one question on the matter of PO^ic^ 
your view is that cases of cruelty ou^t not to be pubusn 
in -the Press?— We would not go as far as that. We wou 
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be inclined .to say that, bearing in mind the great anguish 
which many people suffer when they go through these 
matters, the gloating description of details, and so forth, 
might well be curbed. That is, however, a pious aspiration, 
but we thought we would take this opportunity to put 
forward the point, which we realise is not strictly relevant 
to the Commission's inquiry. 

1466. Finally, to correct what I think is a misapprehen- 
sion in your paragraph on cruelty, I wish to point out that 
it is not necessary to prove a breakdown in health. There 
is a certain class of acts which the law will not consider 
cruelty unless there is an actual or apprehended injury to 
health. A breakdown is not the standard. If a person 
loses weight, gets nervy and so forth, provided that the 
acts which have caused this come to the necessary standard 
of conduct which is not proper conjugal kindness, they 
would be enough to establish a right to divorce, That 
would lessen one complaint you have, would it not? — 
Yes, if that is in fact the law and it is so practised, then 
it would certainly lessen our complaint. (Mr. Justice 
Pearce): 1 think T am right in saying that on the existing 
law, even though there were no injury to health, if the 
judge felt clear that in a short and reasonable time the 
conduct would lead to injury to health that would be quite 
enough— ‘but 1 see that Mr. Lawrence does not wholly 
agree with me on that. 

1467. (Lord Keith): Dr. Dicks, you probably realise 
that, broadly speaking, this Coimmission will have to 
consider, among other things, firstly, a conflict of prin- 
ciples, and, secondly, the question of where the good of 
society lies in the matter of the proposals which have 
been put before it. So far as principle goes, leaving out 
of account religious conviction because we cannot go into 
that, it looks to me as if the question came down to this; 
a conflict between 'two views. Firstly, the view that 
divorce should be granted as a penalty in respect of a 
matrimonial offence, committed by one of the spouses. 
That is. I think you can take it, the present view upon 
which the divorce laws are administered. And secondly, 
the view that divorce should be considered not from the 
point of view of treating it as a penalty, but from the 
point of view of giving relief where a marriage has com- 
pletely broken down. Which side do you take on this 
question of principle? — think that clearly we come down 
on the second of these, namely, the relief to one or 
several persons — if you include both spouses and perhaps 
the children — who are living under the strain. We would 
come down on the side of the relief, believing that it will 
be for the greater good, from the point of view of the 
mental health and happiness of society, that there should 
not be too many intolerable homes from which there is 
at present no escape. 

1468. Of course, there are some people and organisa- 
tions who would rather like to ride two horses, but I 
think that is a little difficult? — I would certainly agree. 

1469. You did, I think, touch upon the second aspect 
of the matter, where does the welfare of the community 
lie in this matter of treatment of divorce, and that is 
more a factual matter than a question of balancing mere 
principles. What is your view upon that? — believe I 
am expressing the view of the Committee which briefed 
me to represent them, when I say that the balance of 
good would lie in the diminution of light-hearted or irre- 
sponsible divorces for what might be called trivial reasons 
—the “ Hollywood ” kind of divorce. We believe that 
it would also lie in the expeditious release from prolonged 
deadlock and difficulty of married people and their 
children, where continued living together in wrath and 
ill-feeling would cause them unhappiness ; from such a 
centre of disturbance waves of unhappiness spread out 
to various aspects of life, because these things have reper- 
cussions on other functions and r61es which the individuals 
play. If they were released from this thraldom we believe 
that, on the whole, the community would be better for it. 

1470. Apart from the question of the personal happiness 
of the individuals who might be relieved, are you in a 
position to say at all from your experience whether, if 
the divorce laws continue as they are at present, the 
number of broken homes and illicit unions will increase? 
Or is that not a matter on which you would like to express 
an opinion? I am treating it rather as a factual matter, 
based on your own experience, as I do not want to get 
on to mere speculation. — I think we would have to specu- 
late. I would prefer not to make any statement which 



may appear to be based on firm knowledge, because we 
have not any, and far more study would be required. 

1471. Therefore you really arc speaking of the well- 
being and happiness of the individuals whom, you think, 
would be, and should be, relieved by release from, a com- 
pletely broken down marriage? — I think that would be 
the extent of our brief at the moment, 

1472. There are only two further points about which 
I would like to ask you, because they bear, I think, upon 
the view you have put forward. With regard to prison 
sentences (paragraph 27), your recommendation is: — 

“ . . . -that a long prison sentence of the order of 
ten years should afford the opportunity of divorce where 
the nature of the offence for which the prisoner is 
committed is such as to affect the nature of the marriage 
relationship.” 

Why do you confine this to a long sentence of the order 
of ten years? — What we would like to explain is that, 
first of all, there is the type of offence which, by its 
very nature, is also an offence against the other spouse. 
One could think of many of these, I am sure I need 
not give examples. On the other hand, there is the mere 
fact of a long sentence, which in itself is a cruel wrong 
to someone who has been deprived of the support of a 
husband, probably financial stress has been caused and 
there is inevitable alienation. I think, to be quite fair, 
one should really have two clauses, one, the length of 
the sentence, which is presumably for a serious crime, 
and the other, the nature of the crime for which the 
spouse has been sentenced. 

1473. Then am I putting the position correctly when 
I say this: you would recommend a divorce where the 
sentence was of such a length of time as by that fact 
really to break up the marriage? — Yes, that would be one. 

1474. And the other is the sentence — perhaps for a 
comparatively short period of time — for an offence which 
offended against the marriage relationship? — ^Yes. I think 
we have not specifically discussed that in committee, but 
I think it certainly would arise, and I am sure I am 
justified in assuming that tny Committee would agree with 
me that that would be the other. But that of course 
would be to some extent covered in the preceding 
paragraphs. 

1475. Quite. The second type would probably be met 
in the great majority of cases by your recommendations 
in the matter of cruelty? — Yes, indeed it would. The 
only additional matter, I think, is the long sentence in 
itself. I think the other clause might just as well have 
been left out. 

1476. Yes. Now there is just one point, under 
“Unsoundness of mind”. Am I right in understanding 
that what you would like would be a repeal of the exist- 
ing insanity clauses in the Divorce Act? — No, we would 
not. Sir. As I think we have said, we would like to 
keep that for stubborn cases, particularly for a transi- 
tional period, What we have tried to point out is that 
modern mental hospital treatment is one of those areas 
of medicine in which perhaps the most startling changes 
have occurred. When the present Act was framed there 
was no so-called modern treatment of the kind which 
has since come into common use. The duration, the 
course, and indeed the outlook for certain hitherto so- 
called incurable mental disorders, have been considerably 
altered by .this, therefore it is no longer safe to rely only 
on the provisions of the 1937 Act. We have to think in 
terms of different sorts of conditions, not envisaged in 
that Act. In those days it would have been fairly safe 
to give a prognosis in certain types of mental disorder, 
so to speak, for life ; nowadays it is not safe to do so. 
We have to envisage, therefore, something that approxi- 
mates more closely to what the condition of the patient 
is when he comes home. It is very rare for people now 
to stay uninterruptedly in a mental hospital for five years. 

1477. Then you wish to make it additional to the exist- 
ing insanity provisions? — That would be so, yes. 

1478. Can you give any indication of just exactly what 
is the addition you suggest? — {Dr. Kenton): The addition 
does not necessarily apply solely to patients still in mental 
hospitals. It is an addition which is based on the be- 
haviour of a partner who has been under treatment, 
but whose subsequent behaviour on return to the com- 
munity makes the marriage condition intolerable. Jt la 
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breaking point is reached — that is the point I made earlier. 
I think there should be both these possibilities, and that 
it should be open to people to get final relief on weighty 
evidence. I think there should be the alternative. But I 
think Dr. Kenton wishes to add something. (Dr. 
Kenton): If I may say so, the extensions of cruelty that 
we are envisaging are in fact persistent acts. It is not an 
isolated act of which there might be repentance and in 
which a waiting period in desertion might allow for recon- 
ciliation. What we have in mind are persistent acts of 
a kind which are unreasonable, and to which one could 
not expect an offended spouse to continue to submit. 
Therefore we do feel that these extensions should come 
under the heading of cruelty, although we do not rule out 
the possibility of having them under desertion too. We 
would prefer that. 

1445. There are two points of view. I will not follow 
it further, I am only suggesting that if there are recurring 
very tiresome acts which do not amount to cruelty, it is 
a good thing to give the offending spouse an opportunity 
of looking over the precipice and possibly giving up his 
habits. Dr. Kenton does not agree. I rather think 
Dr. Dicks may? — (Dr. Dicks): I want to distinguish 
between the kind where the spouse, having looked over 
the precipice, can do something about it, and that where 
at best it will be like the crocodile’s tears, and it all 
comes back again and the other spouse has gone through 
all this before. 

1446. I want to ask you about the act which is finally 
■relied upon as a peg on which to hang the marriage 
unhappiness. I suppose it is a common experience in the 
Divorce Division that the last straw is generally so strange- 
ly small, compared with some of the load that a party has 
had to bear, There may have been appalling cruelty and 
in .the end the wife leaves for quite a small incident 
■because she can stand it no longer? — Yes. 

1447. And, of course, there is many a case where one 
act of adultery is only the last straw? — ^Yes. 

1448. On the other hand, you have to have some 
definite acts, have you not, which spouses know are 
matrimonial wrongs? — ^Yes. 

1449. And for which there is a remedy. If you frame 
the law on an excessively psychological basis, the parties 
will not really know where they stand? — It might be so 
for a while, but I think that in time they would probably 
get to know where they stood under the new law, 

1450. In the average contested case of cruelty, say, 
a judge who 'has experience knows that on each side some 
of the most impressive acts do the least harm to matri- 
monial relations? — ^Yes. 

1451. And vice versa, and that is all weighed up? — Yes. 

1452. And the tendency of the courts now, as you 
probably know, is even at times to give each party a 
decree on the .grounds of cruelty if there has been cruelty 
at various times by each. But with regard to adultery 
— do you not think that you are in danger of confusing the 
issue ■further, if you remove the peg of adultery as a 
matrimonial offence entitling an injured spouse to a 
remedy? — ^Your argument is really in accord with ours. 
What we want to see less used, or not used at all if pos- 
sible, is this cooked-up case of adultery. The kind of 
act you have in mind corresponds exactly to that envisaged 
in the point made earlier by the Chairman, namely, that 
we ought to try and distinguish between the casu^ act 
that does not matter very much, and the act which is the 
last straw. The latter should obviously be taken into 
account — whether it be merely the token of a background 
of less tangible cruelty and tension, and “ cat and dog ” 
life that has preceded it. What we want is to be quite 
■sure ■that this distinction in background will be taken into 
con^sideration in ithe trial and decision of divorce cases, in 
■an effort to answer the question — how badly is this 
marriage wearing anyh^ow? 

1453. That, I think, you may fairly say does come into 
the picture the whole time in the ordinary contested divorce 
case. — As you put it, we would have no quarrel. 

• 1454. I am merely agreeing with you, except for this, 
that you propose to do without the pegs in your assess- 
ment of the matter? — ^Yes. 

1455. But, of course, psychologists often entirely disagree 
— you might have one thinking that the wife was largely 
to blame and anothef the husband, I happen to know that 



there are many cases where that occurs. But a judge 
cannot disagree. In other words, he has got to have a 
general standard if he can, which enables people to know 
where they are. You undoubtedly get different views from 
different temperaments as to the effect of particular acts 
in particular cases. Is it not better to have a substantive 
law which fits the majority of cases? — I wonder if I may 
reply in this way — not a very direct reply but it may be 
helpful at least from the point of view which we want 
to stress. It is this — that so very often there is not a 
black and a white in real life in the sense that the one 
party, let us call him the innocent party, is blameless, and 
that the other party is the bad person. So very often 
it is a question of human relationships. 

1456. There I doubt if you would find a single judge 
that disagreed. In other words, the problem is an estima- 
tion of varying shades of grey? — Yes. 

1457. But those things, of course, are taken into con- 
sideration in the financial assessment between the parties. 
You realise that the mere fact that one party has com- 
mitted adultery does not mean that from the aspect of 
financial provision, that spouse is held to be wholly 
guilty? — ^Yes. 

1458. And other matters that are dependent on a divorce 
are dealt with on the basis that there is no hard and fast 
rule in favour of an innocent party. That goes some way 
to meet the trouble that you are worrying about, does it 
not? — If that is indeed the practice then my Association 
will, I am sure, be gratified. 

1459. I do not know whether that is universal. But I 
should have thought that it was considered to a large 
extent when the court is weighing up allegations and 
counter-allegations of cruelty, in contested cases. The 
financial decisions are made now, I should have thoughl, 
by almost all judges at the end of the hearing, bearing 
in mind the conduct of both parties. — (Dr. Kenton): May 
I add a point? You did ask about the pegs, and we have 
really made this particular point. We do not like pegs, 
but we do give a qualifying statement in paragraph 18 to 
the effect that we would still want to use adultery as a 
peg, if there were not any other pegs on which to bring 
the petition on the ground of cruelty as extended in the 
way we propose. We do think there must be a peg on 
which people can go to the court. Although we would 
like to see the total situation as the criterion, we make 
the qualifying statement that we would allow the single 
act of adultery to continue as a peg if our other recom- 
mendations were not accepted. 

1460. The Chairman has dealt with the point — which 
seems to be a serious one — that if you say a person may 
with impunity commit one act of adultery, then a woman’s 
protection against her erring husband has largely gone. 
Must she forgive the first, second, third and so forth? 
— ^Yes, I see the difficulty. 

1461. Would you agree with me from your experience 
that there is a large amount of forgiven adultery? — 
■(Dr. Dicks) : Yes. 

1462. That would be my experience of the matter. Where 
the parties really are in love with one another, they 
go on in spite of matrimonial faults of cruelty, adultery 
and various things? — 'Yes. 

1463. Provided there is a counterbalancing background 
of love? — ^That is true. 

1464. Now you are addressing your mind to the problem 
of put-up cases of adultery. In dealing with matrimoniiil 
contests, 1 would suggest that that is not an issue that 
really comes before a judge, because the question before 
him really is — has a matrimonial wrong been committed 
that has broken up the home? It is not within his know- 
ledge how far adultery is a peg and not the real cause. 
Would you not agree, however, that an act of adultery 
when a husband goes off with a woman nowadays gener- 
ally leads the wife’s friends and relations to urge her into 
divorce? — Quite often. Perhaps not at what one might call 
the sophisticated level of society, but certainly at the 
average level of society there is still a good deal of this 
sense of cruel wrong, and a certain amount of proprietary, 
possessive pride. If left to herself, the woman — and the 
man for that matter — might show a more forgiving spirit. 
But the relatives and friends do quite a bit of goading, I 
think. 

1465. Just one question on the matter of publicity: 
your view is that cases of cruelty ought not to be published 
in the Press?— We would no-t go as far g,s th^t. We would 
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be inclined cto say that, bearing in mind the great anguish 
which many people suffer when they go through these 
matters, the gloating description of details, and so forth, 
might well be curbed. That is, however, a pious aspiration, 
but we thought we would take this opportunity to put 
forward the point, which we realise is not strictly relevant 
to the Commission’s inquiry. 

1466. Finally, to correct what I think is a misapprehen- 
sion in your paragraph on cruelty, I wish to point out that 
it is not necessary to prove a breakdown in health. There 
is a certain class of acts which the law will not consider 
cruelty unless there is an actual or apprehended injury to 
health. A breakdown is not the standard. If a person 
loses weight, gets nervy and so forth, provided that the 
acts which have caused this come to the necessary standard 
of conduct which is not proper conjugal kindness, they 
would be enough to establish a right to divorce. That 
would lessen one complaint you have, would it not? — 
Yes, if that is in fact the law and it is so practised, then 
it would certainly lessen our complaint. (Mr. Justice 
Pearce): I think I am right in saying that on the existing 
law, even though there were no injury to health, if the 
judge felt clear that in a short and reasonable time the 
conduct would lead to injury to health that would be quite 
enough — 'but 1 see that Mr, Lawrence does not wholly 
agree with me on that. 

1467. {Lord Keith): Dr. Dicks, you probably realise 
that, broadly speaking, this Commission will have to 
consider, among other things, firstly, a conflict of prin- 
ciples, and, secondly, the question of where the good of 
society lies in the matter of the proposals which have 
been put before it. So far as principle goes, leaving out 
of account religious conviction because we cannot go into 
that, it looks to me as if the question came down to this: 
a conflict between two views. Firstly, the view that 
divorce should be granted as a penalty in respect of a 
matrimonial offence, committed by one of the spouses. 
That is, I think you can take it, the present view upon 
which the divorce laws are administered. And secondly, 
the view that divorce should 'be considered not from the 
point of view of treating it as a penalty, but from the 
point of view of giving relief where a marriage has com- 
pletely broken down. Which side do you take on this 
question of principle? — I think that clearly we come down 
on the second of these, namely, the relief to one or 
several persons — if you include both spouses and perhaps 
the children — who are living under the strain. We would 
come down on the side of the relief, believing that it will 
be for the greater good, from the point of view of the 
mental health and happiness of society, that there should 
not be too many intolerable homes from which there is 
at present no escape. 

1468. Of course, there are some people and organisa- 
tions who would rather like to ride two horses, but I 
think that is a little difficult? — I would certainly agree. 

1469. You did, T think, touch upon the second aspect 
of the matter, where does the welfare of the community 
lie in this matter of treatment of divorce, and that is 
more a factual matter than a question of balancing mere 
principles. What is your view upon that? — I believe I 
am expressing the view of the Committee which briefed 
me to represent them, when I say that the balance of 
good would lie in the diminution of light-hearted or irre- 
sponsible divorces for what might be called trivial reasons 
—the “Hollywood” kind of divorce. We believe that 
it would also lie in the expeditious release from prolonged 
deadlock and difficulty of married people and their 
children, where continued living together in wrath and 
ill-feeling would cause them unhappiness ; from such a 
centre of disturbance waves of unhappiness spread out 
to various aspects of life, because these things have reper- 
cussions on other functions and r61es which the individuals 
play, If they were released from this thraldom we believe 
that, on the whole, the community would be better for it. 

1470. Apart from the question of the personal happiness 
of the individuals who might be relieved, are you in a 
position to say at all from your experience whether, if 
the divorce laws continue as they are at present, the 
number of broken homes and illicit unions will increase? 
Or is that not a matter on which you would like to express 
an opinion? I am treating it rather as a factual matter, 
based on your own experience, as I do not want to get 
on to mere speculation. — I think we would have to specu- 
late, I would prefer not to make any statement which 



may appear to be based on firm knowledge, because we 
have not any, and far more study would be required. 

1471. Therefore you really are speaking of the well- 
being and happiness of the individuals whom, you think, 
would be, and should be, relieved by release from a com- 
pletely broken down marriage? — I think that would be 
the extent of our brief at the moment. 

1472. There are only two further points about which 
I would like to ask you, because they bear, 1 think, upon 
the view you have put forward. With regard to prison 
sentences (paragraph 27), your recommendation is: — 

“ , . . that a long prison sentence of the order of 
ten years should afford the opportunity of divorce where 
the nature of the offence for which the prisoner is 
committed is such as to affect the nature of the marriage 
relationship.” 

Why do you confine this to a long sentence of the order 
of ten years? — ^What we would like to explain is that, 
first of all, there is the type of offence which, by its 
very nature, is also an offence against the other spouse, 
One could think of many of these, I am sure I need 
not give examples. On the other hand, there is the mere 
fact of a long sentence, which in itself is a cruel wrong 
to someone who has been deprived of the support of a 
husband, probably financial stress has been caused and 
there is inevitable alienation. I think, to be qui'te fair, 
one should really have two clauses, one, the length of 
the sentence, which is presumably for a serious crime, 
and the other, the nature of the crime for which the 
spouse has been sentenced. 

1473. Then am I putting the position correctly when 
T say this: you would recommend a divorce where the 
sentence was of such a length of time as by that fact 
really to break up the marriage?— Yes, that would be one. 

1474. And the other is the sentence — perhaps for a 
comparatively short period of time— for an offence which 
offended against the marriage relationship? — ^Yes. I think 
we have not si^ecifically discussed that in committee, but 
T think it certainly would arise, and I am sure I am 
justified in assuming that my Committee would agree with 
me that that would be the other. But that of course 
would be to some extent covered in the preceding 
paragraphs. 

1475. Quite. The second type would probably be met 
in the great majority of cases by your recommendations 
in the matter of cruelty? — ^Yes, indeed it would. The 
only additional matter, I think, is the long sentence in 
itself. I think the other clause might just as well have 
been left out. 

1476. Yes. Now there is just one point, under 
“ Unsoundness of mind Am I right in understanding 
that what you would like would be a repeal of the exist- 
ing insanity clauses in the Divorce Act? — ^No, we would 
not, Sir. As I think we have said, we would like to 
keep that for stubborn cases, particularly for a transi- 
tional period. What we have tried to point out is that 
modern mental hospital treatment is one of those areas 
of medicine in which perhaps the most startling changes 
have occurred. When the present Act was framed there 
was no so-called modern treatment of the kind which 
has since come into common use. The duration, the 
course, and indeed the outlook for certain hitherto so- 
called incurable mental disorders, have been considerably 
altered by this, therefore it is no longer safe to rely only 
on the provisions of the 1937 Act. We have to think in 
terms of different sorts of conditions, not envisaged in 
that Act, In those days it would have been fairly safe 
to give a prognosis in certain types of mental disorder, 
so to speak, for life ; nowadays it is not safe to do so. 
We have to envisage, therefore, something that approxi- 
mates more closely to what the condition of the patient 
is when he comes home. It is very rare for people now 
to stay uninterruptedly in a mental hospital for five years. 

1477. Then you wish to make it additional to the exist- 
ing insanity provisions? — That would be so, yes. 

1478. Can you give any indication of just exactly what 
is the addition you suggest? — (Dr. Kenton) : The addition 
does not necessarily apply solely to patients still in mental 
hospitals. It is an addition which is based on the be- 
haviour of a partner who has been under treatment, 
but whose subsequent behaviour on return to the com- 
munity makes the marriage condition intolerable. It is 
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possibly a result of his illness, or of modern forms of 
treatment, for example, a certain brain operation, which 
may make it possible for him to return to the com- 
munity, but leaves him an absolutely impossible married 
partner. 

1479. Under the law of Scotland, cruelty during in- 
sanity or imsoundness of mind is regarded as a ground 
of divorce ; in other words, we do not pay attention to 
the animus of the cruel spouse. Is that what you are 
thinking of?— I do not think so. While the people are 
actually ill and perhaps under certificate in hospital, we 
do not feel that there are any grounds for divorce. We 
feel that they are people who are ill, irrespective of their 
behaviour at the time. They are ill just like other people, 
but on their return to the coramimity, then if their 
behaviour makes for cruelty— although this behaviour 
alteration may be the result of menial illness we feel 
there is at least a ground on which divorce proceedings 
might take place, it is not during the illness, but subse- 
quent to the established illness, although the altered 
behaviour may be the sequehi of the illness. 

1480, But you have just said that divorce should be 
granted for cruelty?- It could be cruelty, but it may not 
necessarily be cruelty. It may be behaviour of such a 
pattern as i-ather to defame the normal partner in other 



all as far as England is concerned, and that the law does 
not regard divorce simply as a penalty for matrimonial 
misconduct. I do not wish to pursue the matter, but I 
desire to make that statement at once. 

1488. (Sir Russell Brain): Dr. Dicks, may I first put 
a general question arising out of your replies to Mr. 
Justice Pearce. Would this be a fair statement of your 
position, that at present if an innocent party goes to court 
an isolated act of adultery proved compels the court to 
grant a divorce ; the alternative to that is not that that 
right should always be withheld, but that it should be 
at the discretion of the court whether to grant divorce or 
not in those circumstances? — That is exactly our point of 
view. If I may add, without any disrespect to our courts, 
it should be open to the court to see whether this was 
a frivolous thing or whether it had deeper substance which 
would make the court grant the divorce. 

3489. And you think that would perhaps have a very 
beneficial effect in diminishing the type of divorce which 
might at present be granted on frivolous grounds? — ^That 
is our Association’s view. 

1490. I do not know whether you have seen the British 
Medical Association’s memorandum? — 1 have not seen 
it in detail. Dr. Kenton probably has. 

1491. May I ask you quite a general question: ^it has 



pattern as rather to defame the normal partner m ocner myi. may i ass. you a 

wavs It miaht for example, be stupid behaviour and a been suggested that a marriage should be capabte ot 
™ifite Slity m marriage relationship, annulment if one of the parties concerned has wdfully 

without necessarily being overt cruelty to the spouse. concealed from the other the existence of senous illness, 

without necessarily Dcmg oven ciu i y including insanity. Would you give us your opinion on 

1481. Arc you not really coming back to your criterion ^,^]^ethe^ that is (a) desirable and (b) practicable?— We 

intolerable behaviour? — Quite. (Dr. _Dic/cs):^ Yes, it is jjjjye not really considered it, and I should be loath to 

embark on this extremely difficult and complex subject 
without haying clarified my own views, and_ obtained 



of intolerable ,..v, : 

just ano'tber form of intolerable behaviour. In this, 
stance, however, the result of, or a sequel to, senous 
mental disorder. 

1482. Just one point about access to children. It was 
put to you, I think, that, at the present time,, where the 
spouse having access undermines the authority ol the 
spouse who ha.s the custody, that can be dealt with by 
the courts. But I want to pul a broader question to you : 
is there no situation where a spouse should be. refused 
access absolutely, not for undermining aiithority, but 
because of the unsettling effect upon the child?— I thmk 
it is possible that there might be such cases. Undoubtedly 
they exist in fact. I would not like to say whctlicr they 
should exist in law. 



the views of our Association. I do not know whether our 
Medical Director would feel more qualified to speak on 
this, but I certainly feel it is a very thorny problem.— 
(Dr. Kenton) : We have only considered one aspect of this, 
and' that i.s, where ascertained mental deficiency was not 
disclosed at marriage. The law as it at present stands 
would in fact grant nullity, and we would not dissent from 
that. We have not considered the question of wilful 
refusal to disclose other kinds of illness. 

1492. I was very glad to hear your reply to Lore! 
Keith about unsoundness of mind, because I was not quite 
clear myself from the memorandum what your position 



oum oxisi in law. „ wac I oather from what you say that you would not 
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comes or the mother comes, the child is in a mental 
uproar again and completely unsettled, sleepless, and so 
on. 

1484. And that is very bad for the child? — 'Very bad, 
yes. 

1485 Do you not think that, in a case of that kind, 
it would be much better-for the child--simply to refuse 
acccfss altogether? -Speaking as an individual, I would 
think so. 



patient was in a mental hospital?-^Dr. Dicks): Unless 
it is of over five years’ standing and likely to be for life. 

I think we would regard insanity, as euch, not as a ground 
for divorce. Rather would we regard as grounds the 
results, the social behaviour, the incapacity to sustain a 
marriage relationship lafter the itreatment or attempted 
cure. 

1493. That is virtually the position at present under the 
law is it not, five years and no expectation of recovery?— 
Yes but it has to be five years in a mental hospital now, 
and we would like to have some additional requirement so 



r anci we wouio nice lo u<ivo 9U1UV — 
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Statement ai once, tmnwus.. “ 'vv 7 — j * t,.,.. os,, 

for a minute or two. Lord Keith has po^d to you. Siri 
a contrast between what he states to be the present view 
of the law as to divorce, and another point of view. 1 
hope it is sufficiently accurate if I say that the cootr.ast 
put to you was between the law as at present, which 
regards divorce as a penalty, and the other view that 
divorce should be regarded as a means of putting an 
end to a state of broken marriage. Is that right? J^ora 
Keith) : Yes, penalty for a matrimonial offence. (L/wir- 
man)‘ Penalty for a matrimonial offence. I want to say 
at once that, so far as England is concer^d, I 
.most profoundly with Lord Keiths statement of ^e 
present view of the law. _ I do not say any^mg about 
Gotland, with which he is fami lar and I ain not. It 
that contrast were posed, I can well imagine that the reply 
i mTn would be the reply which you gave, bu 

X desire^to say that in my view that is not the contrast at 



We would like to keep that for the time being. 

1495. You would accept that? — ^Yes. 

1496 I gather you have considered those patients who 
have had an operation on the brain, who may have niade 
a very satisfactory recovery in some ways, leave hos- 
pital, but are still abnormal m behaviour?— Yes. 

1497 You feel that they should be dealt with not od 
the grounds of their mental sUte as such but on fiis 
grounds of the effect of their behaviour upon the oth« 
spouse? — ^Yes. 

1498 That might be through desertion or through 
cruelty! Would that not be one of the cases where yoo 
feel that cruelty would be more applicable than desertion, 
because that is not a state of ^airs which is hhdy to 
chanae or lead to a reconciliation?— I think mat is so. 
my we put some of these points under the unsoundneas 
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of mind clause was to point out to the Commission that 
there are complications in view of recent developments in 
mental treatment. Such developments had not been 
envisaged in the earlier Act, in which the principle adopted 
was the fact of incurable mental disease. 

1499. Would you agree that this is a group which is 
likely to increase as treatment enables more patients to 
be discharged from hospital? — ^Yes. 

1500. And would you agree it is already somewhat of 
a social problem? — I would agree. 

1501. Lastly, I know your Association has very much 
in mind the standpoint of the patient. It ha,s been sug- 
gested to us that if we were to include a period of treat- 
ment as a voluntary patient as qualifying for the statutory 
period under the Act, that might have the effect of de- 
terring people from accepting such treatment. Would you 
comment on that? — I fear that, as an Association, we do 
not know the answer. I personally would think that if 
a man voluntarily submits to treatment for a mental di.s- 
order from which he knows himself to be suffering, that 
should not penalise him subsequently in his legal or 
marital rights. 

1502. Perhaps that is coloured by your earlier answer 
that you would require five years as a certified patient 
together with the other requirement? — In that case, yes. 
(Dr. Kenton)-. May I make an amendment to that? 
Although the present law says “ certified patient ” we 
meant five years’ continuous detention in a mental hos- 
pital and the other rerjuireraents in the present Matri- 
monial Causes Act. 

1503. But could part of that period be as a voluntary 
patient? — 'We have no't envisaged the kind of patient it 
might be. We really meant “ detained because it was 
necessary to continue treatment in hospital ” and 1 think 
we have not envisaged the voluntary status as being part 
of that five years. It might be some other kind of status, 
not certified and certainly not voluntary. 

1504. (Sheriff Walker): In paragraph 9 of your 

memorandum, you state : “ In principle the criterion of the 
need for divorce would seem to us to lie In the irremediable 
and complete, or nearly complete, destruction of the 
marriage relationship”. If it were possible to express 
that as a single ground of divorce, would you approve 
of that? What I mean is, suppose one fixed an arbitrary 
number of years during which the parties had been living 
separately, so that there is a complete breakdown, and 
then the court was satisfied that there was no hope of 
their ever coming together again, so that .the breakdown 
is irremediable, would you approve of that as a single 
ground of divorce? — (Dr. Dicks): If 1 could put it 
as a sort o^f umbrella heading, I think it would cover 
everything. You would obviously have to sub-classify a 
number of causes for it, but if the fact could be estab- 
lished and, for whatever good and sufficient reason, the 
court realised that these people could never live together 
again, then that would be acceptable. 

1505. As regards adultery, for instance, the number of 
years would give the parties time to cool down and be 
reconciled? Supposing adultery in itself were not' a 
ground for divorce, but only where the parties had lived 
separately for a number of years and could not come 
together again, then they would have time to be recon- 
ciled, if they were willing to be reconciled?— I am not 
quite clear what the point is which is being put. I think 
we hold that adultery per se may merely be the symptom 
of the irremediable breakdown. 

1506. I think adultery, it was indicated, was sometimes 
forgiven, but that sometimes, because of relatives’ inter- 
vention, the injured spouse was rushed into divorce? — 
That is one of the possibilities, yes. 

1507. Suppose one said that adultery in itself should 
not be a ground of divorce, but that the only ground 
of divorce would be where parties had lived separately 
and could not come together again, would you disapprove 
of that? — I do not think we could accept that. 

1508. (Mr. Beloe): 1 understand. Dr. Dicks, that all 
your proposals relate only to divorce. There is no pro- 
posal with regard to separation in your anemorandum? 
— ^No, there are no proposals about separation, 

1509. 'Would you say that, supposing the parties did 
not want divorce, all these grounds which you have men- 
tioned should be grounds for separation instead of 



divorce? — As a representative of a body for whose views 
] am the mouthpiece, I would not like to answer that 
without reference back, 

1510. The reason 1 ask that is this: you do not con- 
sider divorce as the only metiiod of separating people? 
You do allow a place for separation? — Yes, we have 
allowed a place, but we have not considered the necessary 
changes or amendments. 

1511. Because there arc more separations,! think, than 
divorces at present. You would not wish to increase the 
number of divorces and reduce the number of separa- 
tions, or anything like that? — 'We have reaily no views 
on that. 

1512. I thought not, but you did just mention divorce 
only and I wondered what you felt? — It was not discussed 
in our Committee, 

1513. May I turn to paragraph 9, where you say; “We 
would like .to sec the area to which divorce is applicable 
extended to include cases where behaviour or attributes 
of one partner can be shown to have acted to the depriva- 
tion or detriment of the health and happiness of the other 
partner or the children ”. You would like a divorce to be 
allowed if not (the other spouse, but the children only, 
are hurt? — We regard the family as a whole. I. think 
there may be occasions where, for example, a wife may 
feel that while the husband makes quite a fuss of her, 
he is simply beastly to his children, is jealous of them, 
neglects them, has very little to do with them. It may 
very well be in the interests of the community that, in 
such cases, the question of cruelty might be regarded 
from the point of view of the children, especially since 
the effect on them is likely to reflect itself in the total 
happiness and structure of the family. 

1514. That surely need not culminate in divorce? 
There are, already certain provisions, for instance, in 
the Children and Young Persons Act, under which 
children can be removed from their parents. I believe 
they can be taken away from the father and put into the 
care of the mother if necessary. Is there not also the 
possibility of separation in a case like that? Would you 
think it necessary to go the length of a divorce in such 
circumstances? — I do not think so. I think the reference 
to the children was put in in order to show that some- 
times the offence caused to the other spouse was not 
directly against him or her, but against the children, and 
in that way reflected itself on to the other partner. 

1515. May 1 now turn to paragraph 35. I expect you 
are aware of the kind of family where the psychiatric 
social worker, the probation officer, the school attendance 
officer, the health visitor — I could go on enumerating 
them — might all one day appear on the doorstep at the 
same time? — ^Yes, 1 know that type of case only too well, 

1516. Do you think it is 'Well to duplicate the number 
of officers by suggesting that there should be another one? 
— ^In. general we would think it most unwise, and yet 
under certain conditions we can visualise the necessity for 
investigating officers, who might perhaps in the first in- 
stance be probation officers. 

1517. That is rather what I wanted to bring out. 
Perhaps it might be possible to use one of three existing 
agencies, the probation officers, or the officers of the 
Children’s Committee, or the officers of the Education 
Committee? — ^Yes, 1 think we have said at the end of 
•para^aph 35 that in the first instance they should be 
recruited from officers of the existing services. We had 
precisely these in mind. 

1518. I was thinking that possibly the courts might 
•make use of those officers rather than recruiting them 
to a separate service? — So far as I know, my Association 
would have no quarrel with that, but Dr. Kenton perhaps 
has something else to say. (Dr. Kenton): I do not think 
we would have any quarrel with using existing officers, 
but we do make the proviso that they need a little exten- 
sion in their training and experience. The Denning Com- 
mittee suggested the setting up of court welfare officers, 
and we feel that would ’be a good thing. We do not 
mind if probation officers or other officers are used, pro- 
vided they have their training extended. Some might 
have a background of such experience, and would need 
very little training, but others might need more. 
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1519. Do yon feel that the question of the children 
should be looked into even where the custody of the 
children has ibecn agreed between the parties?— (Dr 
Dicks): I would say that it should never be paspd 
over lightly. So much damage can be done. I think 
our Association would he strongly in favour of every case 
being investigated as fully as possible, so that we can be 
reasonably sure that we arc doing the very best we can 
for the children, 

1520. Thill might he an added reason for using existing 
services, suitably strengthened? — Yes, I think that would 
meet the case. 

1521. Finally, you take the view that there should be 
a continuing supervision of the children after the divorce 
has been grunlod?— Yes, we take that view because 
circumstances do change, especially with people who may 
not be of the most stable character. Thus, what might 
look like a perfectly good disposal and arrangernen for 
the children in 1952 might become quite harmful in 1954. 

1522. Up to what age?— We assumed seventeen to be 
the ago at which childhood ceases, but 1 do not know 
that tliere might not be some disagreement about that 
At any rate, it is seventeen which is now the school 
leaving age ... . 

1523 .Seventeen is the age for the Children and Young 
Persons Act. is it not?— Yes, 1 think that is why we 
took it, 

1524 At any rate for the juvenile courts; eighteen is 
the age up to which the Children’s Comnaittec are respon- 
sible for the care of children ; fifteen is the school leaving 
age, so there are three dilTerent ages, but you would say 
not less than seventeen?— Not less than seventeen, ^ Jbmk. 
(Dr Kenton): 'May I add sonicthmg here? I do not 
think Dr. Dicks possibly represents our_ view on this 
accunilciy. We did consider that continuing supervision 
might be necessary in the case of children who were 
iilnccd as a result W a divorce action, but wo have not 
dlcided iiow long this supervision should oontinuo We 
have taken “children” to be those under seventeen, but 
wc have not thereby suggested that we wish continuing 
supervision until the age of seventeen. 

1525 You have not made up your minds about that, 
or you are against ifl— We have not made up out tninds 
apo'li it, nor have we discussed it at any real length. It 
obviously is a matter of some difficulty. 

sefms to e the possibility of more frintful conciliation 
fhrnnch t-L Unofficial and informal atmosphere of the 
Stmtes- cSS, which has the assistance of probahon 
SfflS The problition officers, having gamed same degree 
of Sdence and rvpor, will; the parhes, can and do m 
practice undertake fruitful work. 

1527 I should like to know what you have in mind 
who” yc,;, sp™i: of a family court, and in whaJ^-V, 
would diller from a magistrates coiut. Would it mner 
ta the soone of the subl'ect matter or in personnel? Were 
toil tShig p" spellally trained adges instead of 
SstSS-As fnf as I recall-the meotrng at which 
iVlic VUT 5 discussed was at least six months ago what we 
had ™mind was that kind of informal, helpful almosphere 

a, % have n,— 

SLf'Lt oT pmblLtlV t dealt with by the family 

^°1528. Could I just press you a little furthei—who would 
be the judges?— We have not thought it out. 

1520 (Mr Flecker): Dr. Dicks, may I I'efer you to 
naraaraoh 40 and this Question of shuttling from one 
m eS tS throther, as you'so ably express it. One remedy 
ha^bLn referred to, that of denying access completely to 

further Would you agree that if the mother shall 
assume’ for the moment that she is the custodian 
delSralely does her best to keep the boy away tram his 



father, or someone else does it, then that boy (I ani not 
so sure about girls) constantly desires to see that^ father, 
unless something or someone has poisoned the child’s mind, 
and that a stress is set up? Would you agree with that on 
general grounds? — On general grounds, and speaking as 
an individual, I am quite sure that is so, and even though 
the mind has been poisoned the child still deep down may 
all the more want to see that father. 

1530. That makes the complete denial of access rather 
a dangerous thing? — Unless it is quite overtly and 
obviously against the interest of the child ; for sample 
where the party, to whom access has been denied, is of 
such a character that it is obvious to every right-thinking 
person that he had better be out of the way. Even there, 
however, that might still cause stress in the child s mind. 

1531. I fully understand that. I wondered whether 
someone should have authority very quickly and rapidly 
to bring a custodian into court also, as well as the parent 
who has access?—! think that would arise quite logically. 
We do consider it desirable that someone should have 
such powers. 

1532. There is one other matter: after a divorce, a step- 
father may arrive on the scene._ Can you lay down any 
general principle as to a child’s reaction when that 
happens? Do you consider he usually accepts a step- 
father, and, if so, has he any more interest in the real 
father, or what?— I think the official answer must be that 
we do not know. Speaking from my clinical impressions, 

I think there are so many differences that it would be 
fruitless to speculate on such a case as this. 

1533. You would not even care to comment on it either 
in connection with very young, shall we say, pre-puberty 
children, or in post-puberty children? — Sir, T am being 
tempted beyond the competence of my brief. I think I 
had better not say too much about 'this as it is loo complex. 

1534. Then in paragraph 6, you imply some rather hard 
things about institutional care. I think it is not unfair to 
say that to declare, as you do, that “ any home where the 
emotional conditions are even modestly realised is pre- 
ferable to no home ” implies that institutional care is just 
about the last word. Now is it this that makes institutional 
care difficult, that in many cases institutions contain a large 
number of people with precisely the same problem, and 
therefore reduce the human being to a case amongst 
innumerable cases? Is that really what is at the root of 
your objection? — That is part of it, also very often the 
numbers by themselves, the ratio of staffing, and the 
peculiar need of children, especially of young children, to 
have a person who is their special mummy or daddy. 
Here I think we are stronger in our language because we 
have firmer knowledge. There has been a great deal of 
work done on. the effect of maternal deprivation on young 
children, which has 'been published ; most of the evidence 
was brought together in a report to the World Healtli 
Organisation in connection with the maternal and child 
welfare services by a member of our staff. Dr. John 
Bowlby. This is available if any member of this Com- 
mission would care to see it. It is an impressive document. 

1535 May I refer for a moment to the points Lady 
Bragg was raising on paragraph 41, Lady Bragg was 
pressing you to say, on the family court, who was going 
to preside. Are you so insistent on the “family” 
atmosphere as to exclude the professional lawyer from 
being present? Do you want to have it simply as a 
family gathering with some “magistrate” in charge, or 
would you have ipsychiatrists?— We really have not 
thought of that, Sir. 



1536. In paragraph 14, you say; “Such advice might 
be -given hy Tninisters of the Church, by com-petenit social 
wortiers, or by doctors Are you going to direct people 
to have advice, or is it -to be purely voluntary? — think 
we have condensed two points, owing perhaps to faulty 
editing One is that the court, either direedy or through 
some of those welfare officers whom ■we had in mind, 
should be empowered to get the assistance of people who 
■would be likely to give disinterested advice, the kind of 
neonle who are allowed to sign our passport applications, 
for example, people who know the parties well. Of 
course the advice should be rendered in due form to the 
court th-rough a duly authorised officer, someone like 
the court welfare officer. 

1537 I am sorry, I misunderstood that sentence, it is 
probably my fault entirely. I thought the advice was to 
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be given 'to the parties — the advice is to be given to the 
court? — Yes, that arises from the preceding sentence: 
and that before a decree is given the best possible 
advice should he available as to the motivations of both 
parties On the second point, at the end of paragraph 
17, we do make the point that these same persons, minis- 
ters, physicians, social workers, should so far as possible 
be brought into the work of conciliation. 

1538. What I am getting at really is this. Another 
body has put it to us that if conciliation is ever to be 
the least use it must be absolutely voluntary, and that 
to direct any person to be reconciled is to condemn it 
to failure ibefore it starts. Do you support that view? — 
We do support thait point of view. 

1539. (Mr Luwrence): Dr. Dicks, may 1 put a point 
of view to you arising out of your memorandum? You 
must not take it that it is necessarily my own. It arises 
out of the emphasis which your Association has laid 
upon the totality of behaviour. I suppose (hat in a 
highly civilised and intelligent community it would be 
possiWe to reduce ithe rules of behaviour to a very few 
in number, of a very general and comprehensive kind? — 
Kropotkin had a theory that when a sufficiently high 
standard of maturity and civilisation had been reached, 
then everything could be reduced to the internal regula- 
tion of behaviour by the individual citizens. 

1540. I am putting these questions to you on the basis 
that you are approaching it from the psychological angle. 
It is possible, I suppose, to conceive of some universal 
rule such as this: “You should honour all obligations 
that arise out of your membership of a civilised com- 
immity ", but we have to consider alterations in the law 
with a view to its serving the interests of millions of 
people of all kinds. Do you not think that it is very 
necessary in the first place that the law should be certain 
and easy of comprehension by everyone? — ^That I think 
is true. 

1541. And would it not follow from that ithat it should 
be specific as far as possible, and not general? — I am not 
sure that the one follows from the other. 

1542. May I illustrate what I mean : in most civilised 
communities there is a criminal code that instances not 
general crimes but crimes of a specific and precise 
character, so that people know exactly what they must 
not do. Do you follow that? — Yes. 

1543. Now I am not suggesting that the analogy be- 
tween the criminal sphere and the matrimonial sphere 
is at ail a sound one, but do you not think, from the 
psychological point of view, that when people embark 
upon matrimony they should know, with as much pre- 
cision as the law can give them, what they must not 
do in that relationship, and what constttutes a breach 
of the obligation which they have undertaken?— Yes, I 
think that can more dearly be defined by recalling ray 
answer to Sheriff Walker earlier. That is, the more we 
can sub-classify the general proposition into exact head- 
ings, the better it would be. 

1544. Therefore it would be better that, instead of a 
general emphasis upon behaviour, good, bad or indifferent, 
you should have specific matters, specific rules, any 
breach of which would entitle the offended spouse to 
come to the court for relief?— I am not by any means sure 
that that is necessarily so, I think this really takes us 
beyond our brief. 

1545. 1 am so sorry, but I do not think it does. Let me 
illustrate what I have in mind. You see, you have sug- 
gested that the courts should act rather upon the phrase 
I used, a totality of behaviour of one spouse towards an- 
other, and if that behaviour submitted the marriage to 
an intolerable strain, then relief should be given. Now let 
us take habitual drunkenness — I suppose you would con- 
cede that that is a matter which might very easily submit 
any marriage to intolerable strain? If it was a specific 
ground, and well known to be a specific ground for relief, 
everyone would know that they could not indulge in 
habitual drunkenness without giving their partners grounds 
for going to the court.— Yes, that is in fact specifically 
mentioned in an attempted list of such grounds. 

1546. You and I, of course, know that that sort of 
thing would be comprehended by a general phrase relating 
to matrimonial behaviour. But do you think it possible 
that somewhere in this country there might be a man, or 
a woman for that matter, who would not regard habitual 



drunkenness as being behaviour which would submit the 
■marriage to an intolerable strain such as to give his or her 
partner the right to relief, unless the law said so in plain 
terms? — For that reason I think there is something to be 
said for not being too strict or too narrow. On the one 
hand, one can see the necessity for definitions of exact 
types of exact behuviour ; on the other hand, it would 
seem that you are also saying that some people might not 
regard it as a cause for marital breakdown, that one or 
other of the parties was a chronic drunkard, they might 
take it in their stride and .therefore not make an issue of it. 

1547. But 'what you would want to avoid would be this, 
that the spouse could go to the court on grounds of relief 
from the intolerable behaviour of the other spouse, and 
the other spouse would say : “ I had no idea that what T 
was doing would give rise to this at all ”? — I think what 
we are getting at, and what I think Mr. Justice Pearce 
seemed to understand very much as we understood .the 
matter, was that what we wish to stress is the effect 
which the behaviour has on the other party, rather than the 
act itself. There arc many things which will offend some 
people and not others, and how to teach the offending 
spouse that it really does hurt his partner if he gets 
drunk every night, or something of that sort, is very 
important. 

1548. I am not sure whether I made what I had in mind 
clear, but I will not continue it, With regard to cruelty, 

I dafe say you would know that some years ago it was 
laid down that in order to entitle the spouse to some relief 
on the ground of cruelty it is necessary to prove two 
things, grave and weighty things which can be reasonably 
called cruelty, and also the effect of those acts upon the 
health of the petitioner, either by actual injury or by 
apprehended injury. Of course, there are some acts 
which speak for themselves, physical violence requires no 
specific proof of injury to health, but there are a large 
num'ber of matters which may render continuance of the 
marriage intolerable, which would not necessarily affect 
the health of the other spouse. Is it the view of your 
Association that if the acts complained of are in them- 
selves enough to have destroyed the reasonable basis of 
the marriage they should entitle the injured spouse to 
relief without necessarily showing actual or apprehended 
injury? — Yes, that is our view. 

1549. {Mrs. Jones-Roherts)'. In paragraph 5 of your 
memorandum you say: — 

“ The memorandum assumes that an important value 
in marriage is the achievement of the biological goal 
of healthy sexual relationships issuing in the procreation 
of wanted children. At the same time it cannot be 
denied that with the complexities of highly civilised 
communities there may be instances in which this bio- 
logical goal is not the primary object of the parties in 
marriage, and that the human relationship of the parties 
forms the focus of attention. Such would be the case, 
for example, in marriages where the wife is above the 
child-bearing age." 

I bring up this point because in the course of this week 
two bodies have given evidence before us and have given 
it as their view that one of the basic aims, if not the 
primary aim of marriage, is the procreation of children. 
I gather that it is within your experience that another type 
of marriage exists, where people come together for com- 
panionship and mutual help?-^ertainly. 

1550. In your paragraph you refer more particularly 
to people in the higher age groups? — Only as an example. 

1551. Have you in fact found the same tendency in 
younger age groups? — Yes. I am speaking of people with 
whom I have come into contact in my professional 
capacity. Whether that tendency exists also outside the 
sphere of my professional work, or how widespread it is, 
I would not like to say. But it is unquestionably true that 
a lot of people, quite young ones, do marry for platonic 
reasons. 

1552. But, in any case, whether their motives are 
platonic or otherwise, there is no urge to have children? 
— Yes, that certainly is the case. 

1553. If a marriage of that type were to break down, 
would you see any grave objection if it were terminated 
by consent? I ask that question, because in paragraph 9 
of your memorandum you say that you would like to see 
the area to which divorce is applicable extended, and then 
you enumerate certain factors, but you do not mention 
what has been put to us by a number of bodies, that is, 



Printed image digitised by the University of Southampton Library Digitisation Unit 



194 



ROYAL COMMISSION ON MARRIAGE AND DIVORCE 



29 May, 1952] 



Dr. H. V. Dicks and Dr. Golman Kenton 
Paper No. 21— Memorandum submitted by the Divorce Law Reform Union 



[Continued 



divorce by consent. Would you care to express a view 
as to whether or not in the case of the kind of marriage 
we have been discussing you would favour divorce by 
consent? — It is a very good point. I am not quite sure 
that the Association, and the particular Committee which 
discussed these matters, envisaged it in any great detail. 
Certainly we did not discuss divorce by consent, there- 
fore I really am not briefed to give a reply. 

1554. In your approach to the problem, would you 
make any distinction as between marriages where there 
are children, and those where there are not? -Or would 
you consider it objectionable, socially and otherwise, to 
have different standards? — One can only answer that 
;in a very general way. The gravity of the marital break- 
down is much greater when there are children. But I 
do not think we have envisaged any diiferences in law or 
in handling, or in the ease of divorce for such cases, 
otherwise there would be too many marginal cases, too 
many subtle sub-divisions would arise. We have really 
not given the question much consideration, 

1555. In paragraph 39, you say that where there is a 
divorce pending : “ It should be his [the welfare officer’s] 
duty to decide whether, for the period of the case, the 
child’s interests are best served by leaving him with one 
or other of the parents, with suitable relatives, or by place- 
ment in a children’s home ”. What does “ the period of 
the case” mean? Does it mean from the date when the 



petition was lodged, because that might be a shorter or 
a longer time — I believe the time is a good deal shorter 
than it used to be ; secondly, do you appreciate that it 
would be giving an officer the right to go into a home 
and to remove the child without any magistrates order 
or without its having been before the court, or without 
giving the parent the right of appeal of any kind? I think 
we probably sought to safeguard ourselves by assuming 
that the role of guardian ad litem was already hedged 
about with, the necessary legal restrictions. That is why 
■we used that term, I hope correctly. The answer to your, 
second point, I think, is that the word ” decide in the 
fourth line of this paragraph should be changed to : “ It 
should be his duty to recommend ... ”, 1 think the word 
” decide ” was wrongly used by us. 

1556. {Lord Keith): Dr. Dicks, 1 would like to clear 
away a misapprehension which may have arisen from 
one of my earlier questions — perhaps from a wrong use 
of language, from the legal point of view in England, 
If I put the contrast in this way; not as a penalty for a 
matrimonial olfence, but as between remedy for specified 
matrimonial offences and remedy for a complete break- 
down in the marriage, which principle would you prefer? 
— Remedy for the complete breakdown of the marriage, 
I think would be our view. {Lord Keith): Thank you. 
{Chairman): Thank you very much for your memoran- 
dum and your evidence. 



{The witnesses withdrew.) 



PAPER No. 21 

MEMORANDUM SUBMITTED BY THE DIVORCE LAW 

reform union 



1. The Divorce Law Reform Union was formed in 
1906 and incorporated as a company limited by guaran- 
tee in 1914. 

The objects of the Divorce Law Reform Union are to 
promote the reform and amendment of the la\vs relating 
to marriage, divorce and separation and its affairs are 
managed by a Coimcil of its members. 

2. The following is a summary of the reforms which 
the Divorce Law Reform Union advocates: — 

(fl) Dissolution of marriage after five years’ non- 
cohabitation, and notwithstanding separation by mutual 
consent or order of the court, with proper safeguards in 
every case for the maintenance of the wife and children. 

(6) Dissolution of marriage for refusal without good 
cause to have any children. 

(c) Dissolution of marriage where a spouse has in- 
curred a sentence of five years or more for a criminal 
offence. 

{d) Dissolution of marriage for recurrent insanity. 

(e) Dissolution of marriage for gross and frequent 
drunkenness and/or drug-taking. At first, only power 
to obtain a judicial separation. At the end of three 
years the decree of judicial separation to be automatic- 
ally reviewed with power to convert into a decree of 
dissolution of marriage. 

(/) ’Wilful refusal without good cause by a husband 
to support his wife to be a discretionary bar to the 
obtaining of relief by the husband in every case. 

(g) Establishment of reconciliation machinery in the 
High Court available after service of a petition for 
dissolution of marriage or judicial separation and in 
cases of nullity on ground of wilful refusal. 

(h) All children to be legitimated on subsequent 
marriage of parents. 

(/) Procedural reform to conceal illegitimacy to be 
considered. 

(k) The law as to condonation in desertion cases to 
be reviewed. 

(/) The cause list should not disclose the names of 
parties in matrimonial cases. 

_ (m) There should be a register of decrees of dissolu- 
tion of marriage and nullity open to public inspection 
on payment of small fee. 



(it) Marriage should be allowed with a divorced 
wife’s sister or a divorced husband’s brother. 

(o) Separation orders granted by magistrates to be of 
a maximum duration of three years. At the end of that 
period the order automatically to come up for review 
by the magistrates’ court with power to renew, vary or 
discharge the order. The aforesaid three years should 
count towards the five years necessary for dissolution 
of marriage after five years’ non-cohabitation (as to 
■which see (n) supra). 

{p) A woman adviser to sit with the court in all 
defended matrimonial cases, and in all proceedings 
relating to custody and/or maintenance of children 
and maintenance of the wife. 

3. Dealing in turn with the various matters herein- 
before stated in sub-paragraphs {a)-{p) of paragraph 2, 
supra, we deal first with sub-paragraph (a), i.e., dissolu- 
tion O'f marriage after five years’ non-cohabitation. 

The objections to this proposal at first sight are mani- 
fest. To take an example, a husband deserts his wife, 
and the wife is at no time willing to divorce her husband, 
Nevertheless, after five years the husband has an equal 
right to petition for divorce although he is in fact the 
guilty party and the wife may wish for the marriage to 
continue. There is no logicjd answer to that. On the 
other hand, if two people are unable to decide to come 
together after five years’ reflection then it is time that a 
marriage in name only should be brought to an end. 
In every case the court should have regard to the future 
maintenance of the wife and any children of the marriage. 

4. Dealing with sub-paragraph (b) of paragraph 2, 
supra, i.e., dissolution of marriage for refusal without 
good cause to have any children. At present this is not 
a ground for divorce or nullity (see Baxter v. Baxter 
(1948) A.C. 274). “Good cause” should be widely inter- 
preted so as to cover reasons of health, financial circum- 
stances, lack of adequate accommodation. But when 
one spouse, year after year, without any good cause, refuses 
to try to have one child, against the wish of the other 
spouse, then it is submitted that this refusal should become 
a ground of dissolution of marriage. 

5. Dealing with sub^paragraph (c) of paragraph 2, 
supra, i.e., dissolution of marriage where a spouse has 
incurred a sentence of five years or more for a criminal 
offence. In such a case the innocent spouse should be 
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entitled, if he or she so wishes, to obtain a dissolution of 
marriage. This may seem at first sight to be rather harsh, 
but actually in practice it may work out reasonably as it 
will, of course, be entirely optional for the innocent spouse 
to take proceedings for dissolution of marriage. 

6. Dealing with sub-paragraph [d) of paragraph 2, 
supra, i.e., dissolution of marriage for recurrent insanity, 
this is indeed a complex matter. At present the grounds 
for dissolution of marriage arise where the respondent “ is 
incurably of unsound mind and has been continuously 
under care and treatment for a period of at least five 
years immediately preceding the presentation of the 
petition” (see S. 1 (I) (d) of the Matrimonial Causes Act, 
1950). 



There are unfortunately numerous cases where one or 
other of the spouses is mentally affected to such a recurring 
extent that the continuation of the marriage is undesirable 
and the procreation of children is a positive danger. It is 
impossible to define any specific formula to deal with 
this problem, but it is suggested that the opinion of the 
medical profession should be invited so as to help the 
law to be amended on this point. 

7. Dealing with sub-paragraph (e) of paragraph 2, 
supra, i.e,, dissolution of marriage for gross and frequent 
drunkenness and/or drug-taking. At present this is not 
per se sufficient to constitute legal cruelty. But there is 
a slight unreality about the present position. If a spouse 
is frequently drunk in the presence of the other spouse, 
that in itself is not an act of cruelty. But if a spouse is 
frequently drunk in the presence of the other spouse and, 
for example, calls the other spouse, opprobious names, 
that conduct may constitute an act of cruelty. Nothing 
is more conducive to the break-up of a home than gross 
and frequent drunkenness. Likewise drug-taking (without, 
of course, any good cause) is conducive to matrimonial 
misery. But it is appreciated that in both cases of gross 
and frequent drunkenness and drug-taking there should 
not be precipitate action and hence it is suggested that in 
the first instance there should only be power to grant a 
decree of judicial separation. At the end of three years 
the decree of judicial separation should automatical 
come up for review, and if there has been no substantial 
change of conduct for the better then the court should 
have power to convert the decree of judicial separation 
into a decree of dissolution of marriage. The magis- 
trates’ courts as well as the High Court might have power 
to grant the decree of judicial separation in the first in- 
stance and the magistrates’ court should further have 
power to refer complicated questions of maintenance to 
the Registrar of the Divorce Division of the High Court. 

8. Dealing with sub-paragraph (/) of paragraph 2, supra. 
1 e wilful refusal without good cause by a husband to 
support his wife to be a discretionary bar to the obtain- 
ing of relief by the husband in every case, it is quite true 
that such failure by a husband to support his wife might 
ill a defended case be some evidence that the husband 
has conduced to the commission of a matrimonial offence 
by his wife It is also open to the court to consider this 
matter in an undefended case. It is felt, however, that 
the whole matter should be dealt with in a more positive 
manner, so that greater emphasis be placed upon a hus- 
band’s duty in this respect. 



9 Dealing with s.ub-paragraph (g) of paragraph 2, 
supra, i.e., establishment of reconciliation machinery m the 
High ’court available after service of a petition for disso- 
lution of marriage or judicial separation and in cases of 
nullity on ground of wilful refusal, it is conceded that there 
are certain objections to this proposal. It would impose 
an extra burden on the taxpayer, and it would not be 
effective unless both spouses consented to appear before 
the reconciliation tribunal. However, it may be in prac- 
tice that there are several cases in which the parties might 
be willing to try again, even after service of a divorce 
petition, and it is therefore suggested that ffie idea of 
such a reconciliation tribunal should be considered. 

10 Dealing with sub-paragraph (A) of paragraph 2. 
suora. i.e„ all children to be legitimated on subsequent 
marriage of parents, the present position is that the Legiti- 
macy Act, 1926, does not operate to legitimate a person 
whose father or mother was married to a third person 
when the illegitimate person was born (see S. 1 (2) of 
the Legitimacy Act, 1926). Therefore the Legitimacy 
Act, .1926, does not remove the old' bw sinister in the 
case of illegitimate children born in adultery. While not 



attempting in any way to palliate the immorality of adul- 
terous unions, it does appear that the humane and para- 
mount consideration is the abolition of the stigma of 
bastardy. It is submitted therefore that children born 
to parents, one or either of whom is married to a third 
party at the date of the birth of the child, should be 
entitled to the benefit of the provisions of the Legitimacy 
Act, 1926, in the event of the parents subsequently marry- 
ing each other. 

11. Dealing with sub-paragraph (j) of paragraph 2, 
supra, i.e., procedural reform to conceal illegitimacy be 
considered, this proposal does not require any further 
comment here. 

12.. Dealing with sub-paragraph (A) of paragraph 2, 
supra, i.e., the law as to condonation in desertion cases 
to 'be reviewed. The present position is that desertion 
is a ground for divorce where the respondent “has 
deserted the petitioner without cause for a period of at 
least three years immediately preceding the presentation of 
the petition ” (see S. 1 (1) (b) of the Matrimonial Causes 
Act, 1950). It is quite true that marital intercourse on 
a single occasion does not necessarily operate as condona- 
tion of existing desertion or break the statutory period 
of desertion (see Mummery v. Mummery (1942) P. 107). 
But it is felt that this does not quite meet the point. 
There are cases where, during the statutory period of 
three years, the parties come together (perhaps whole- 
heartedly or half-heartedly) for a period of, say, one 
month, and then the spouse, who formally was in deser- 
tion, deserts again. In such a case the statutory period 
of three years has been undoubtedly broken and yet in 
fact there has been no substantial and continuous resump- 
tion of cohabitation between the spouses. It is felt that 
the law on this subject should be reviewed, and, if neces- 
sary, the existing statute law be amended. 

13. Dealing with sub-paragraph (0 of paragraph 2, 
supra, i.e,, the cause list should not disclose the names 
of the parties in matrimonial causes, it is felt that the 
publication of the parties’ names often causes pain to 
the innocent party and serves no public purpose, but 
merely excites the idle curiosity of inquisitive people. 
The courts would still be open to the public to hear matri- 
monial causes. In this connection it may be mentioned 
that names are not published in debtors’ cases. 

14. Dealing with sub-paragraph (m) of paragraph 2, 
supra, i.e., there should be a register of decrees of dis- 
solution of marriage and nullity open to public inspec- 
tion on payment of a small fee, this is desirable for the 
information of any member of the public who, it is sub- 
mitted, is legitimately entitled to know whether such a 
decree has been made in any particular matrimonial cause. 

15. Dealing with sub-paragraph (n) of paragraph 2, 
supra, i.e., marriage should be allowed with a divorced 
wife’s sister or a divorced husband’s brother. After a 
decree of divorce there is no legal relationship between 
a former husband and his former wife’s sister ; likewise 
after a divorce there is no legal relationship between a 
former wife and her husband’s brother. It is therefore 
submitted that marriage should be allowed in such cases. 

16. Dealing with sub-paragraph (o) of paragraph 2, 
supra, i.e., separation orders granted by magistrates to 
be of a maximum duration of three years, a somewhat 
unsatisfactory situation may arise at the present time 
which may be illustrated by the following example, Two 
parties get married and within a few months the husband 
assaults the wife so that the wife goes to the magistrates’ 
court and obtains an order for separation and mainten- 
ance on the ground of persistent cruelty. There is, at 
present, nothing to prevent that order continuing in force 
until one of the parties dies, unless, of course, there is 
reconciliation between the parties. This is not a satis- 
Kotory state of affairs, and it is submitted that all separa- 
tion orders granted fay magistrates should be of a maxi- 
mum duration of three years, and that at the end of that 
period such order should automatically come up for re- 
view by the magistrates’ court who would try, in the first 
instance, to bring about a reconciliation between the 
parties, and, if that failed, then the court would be em- 
powered to renew, vary or discharge such orders. For 
example, if a husband made a bona fide offer to look 
after his wife properly, the court might virtually suspend 
the order by maWng an ■order for maintenance at the 
rate of one shilling a month, for a period of three months, 
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so as to encourage the parties to make a fresh start again. 
On the other hand, the circumstances might be such as 
to entitle the court to renew the separation order for 
another period of three years. In all such cases the 
period of three years should count towards the five years 
necessary for dissolution of marriage after five years’ 
non-cohabitation (as to which, see sub-paragraph (a) of 
paragraph. 2, and paragraph 3, supnf). 

17. A woman adviser to sit with the court in all de- 
fended matrimonial cases, and in all proceedings relating 
to custody and/or maintenance op the children, and main- 
tenance of the wife. This might prove of considerable 
assistance to the court. 

18. The Divorce Law Reform Union do not make any 
specific proposals about the following matters, but feel 
that 'they are worthy of consideration, namely; — 

(а) There should be legal machinery available to 
compel spouses to divulge their full financial position 
to each other. Failure to do this is often the under- 
lying cause of friction between spouses. 

(б) Where a marriage has broken up, or is seriously 
threatened with breaking up, Ihe furniture in the home 
should be fairly divided with special reference to the 
requirements of the spouse who has charge of any of 
the children. Probably this is a matter which could 
be more conveniently settled by arbitration than by 
ordinary court proceedings, Moreover it is quite dis- 
tinct from proceedings taken under Section 17 of the 
Married Women’s Property Act, 1882. 



(c) Where orders are made for financial payments to 
be made by a husband to a wife, and the husband de- 
faults without good cause, the court should have power, 
after due notice given to the husband, to order the 
husband’s employer to deduct the payment, or any 
part of it, from the husband’s remuneration in respect 
of his employment and to pay such deducted sum direct 
to the court. 

19. There are to be found in the Appendix' to this 
memorandum copies of the material parts of letters written 
by various individuals to the Divorce Law Reform Union. 

20. It is not the policy of the Divorce Law Reform 
Union to open as wide as possible the grounds of divorce. 
But the Union feels that there are many thousands, prob- 
ably tens of thousands, of people in England, Scotland 
and Wales who are married in name only. In the case 
of such, marriages, after time for careful reflection, it 
is deemed desirable in the public interest — and also often 
in the interests of morality — that such marriages should 
be terminated with due regard being made for the wives 
and children. 

The Divorce Law Reform Union is wholeheartedly in 
favour of all attempts at reconciliation between the spouses 
both before and after proceedings have been commenced. 

{Received 15/ft December, 1951,) 



* The Appendix contains confidential information and has thus 
not been repi-odnced. 



EXAMINATION OE WITNESSES 

(The Lord Meston and Mrs E. M. Watson, representing the Divorce Layv Reform Union; called and examined.) 



1557. (Chairman): Lord Meston, you are the Chairman 
of the Divorce Law Reform Union ? — (Lord Meston): 1 
am only a member o-f the Council. 

1558. You are a member of the Council and Mrs. 
Watson is Secretary? — ^The Honorary Secretary. 

1559. We have already been told about the formation of 
the Divorce Law Reform Union and various other matters 
of interest relating to it. Is there any subscription? — ^Yes, 
there is a subscription of 10s. 6d. a year. 

1560. Can you tell me how many members there are? — 
About 100 members and 20 affiliations. 

1561. About 100 members and 20 affiliated members? — 
No, 100 members and 20 affiliated bodies. 

1562. We have a memorandum from the Marriage Law 
Reform Society. I wondered what, if any, was the 
relationship between your Union and that Society? — They 
are separate entities. 

J563. Your Union does not deal only with divorce, but 
also with marriage? — We try to do our best to confine 
ourselves to the question of divorce law reform rather than 
wander over the whole field of matrimony. 

1564. Perhaps the most controversial suggestion in the 
memorandum is dealt with in paragraph 3— “ Dissolution 
of marriage after five years’ non-cohabitation, and not- 
withstanding separation by mutual consent or order of the 
court, with proper safeguards in every case for the main- 
tenance of the wife and chOdren You say: — 

“ The objections to this proposal at first sight are 
manifest. To take an example, a husband deserts his 
wife and the wife is at no time willing to divorce her 
husband. Nevertheless, after five years the husband has 
an equal right to petition for divorce although he is in 
fact the guilty party and the wife may wish for the 
marriage to continue. There is no logical answer to 
that On the other liaiid, if two people are unable to 
decide to come together after five years’ reflection then 
it is time that a marriage in name only should be 
brought to an end. In every case the court should have 
regard to the future maintenance of the wife and any 
children of the marriage.” 

I think you see so clearly both sides of the question that 
unless I am led into it, either by any answers to questions 
or by the questions themselves, I do not propose to discuss 
again with you what has been discussed with other 



witnesses. I come to paragraph 4 — your proposal for dis- 
solution of marriage for refusal without good cause to 
have any children. You say: — 

“ ‘ Good cause ’ should be widely interpreted so as to 
cover reasons of health, financial circumstances, lack 
of adequate accommodation. But when one spouse, 
year after year, without any good cause, refuses to try 
to have one child, against the wish of the other spouse, 
then it is submitted that this refusal should become a 
ground of dissolution of marriage.” 

That is clearly not the same as refusal to consummate the 
marriage or inability to consummate the marriage? — No, 
it is quite separate. 

1565. Supposing the refusal follows after one child has 
arrived, would your views be the same? — No, it is to have 
any children, to have one child. 

1566. Refusal to have any children?— Refusal to have 
any children. 

1567. When you say ” year after year”, have you any 
particular period in mind? — No, one cannot tie it down 
to any particular poin't of time. 

1568. You appreciate, as a member of the Bar, that what 
we have to consider is that any recommendation under this 
head should be in such a form that it can be put into a 
statute as a ground for dissolution of marriage? — ^The first 
three years are already covered by Section 2 of the Matri- 
monial Causes Act, 1950, and thereafter perhaps it might 
have been helpful to the Royal Commission if we had 
suggested a figure. I appreciate that now. 

1569. But your Union has in fact no particular period 
in mind? — I am afraid not. I think it is a very good 
point your Lordship has made and I only wish we had 
been more helpful. 

1570. Clearly it is a matter for your Union to consider 
and not for you individually. In paragraph 5, you say: — 

“ Dissolution of marriage where a spouse has incurred 
a sentence of five years or more for a criminal olTence.” 
That as it is worded applies to any criminal offence, for 
instance, theft, or something which has nothing whatever 
to do with ill-treatment of the wife?— Yes. 

1571. A man may be very fond of his wife yet have the 
impulse to steal. Do you think a five-year sentence for 
any crime should really be a sufficient ground for divorce? 
After all the woman takes the man and the man takes the 
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woman, “ for better for worse, etc.” — I shall not recite the 
terms of the marriage service. Would you like to add any- 
thing to that or put any arguments forward in favour of it? 
— It means any criminal offence, not necessarily a criminal 
offence against the wife. In fact, it might be an offence 
that had been committed with the object of helping the 
wife. Then we go on to say : — 

“ In such a case the innocent spouse should be entitled, 
if he or she so wishes, to obtain a dissolution of 
marriage.” 

It will be entirely optional for the innocent spouse to take 
proceedings. 

1572. In paragraph 6, which deals with the suggestion 
of dissolution of marriage for recurrent insanity, you 
do not put forward any specific formula. There again 
I cannot help feeling that if k is only recurrent, and 
there are frequent periods of sanity, .it might be rather 
hard on the man to find, when he came out cured, that 
he had been divorced. Has that possibility occurred to 
your Union? — do not know. I was struck by a passage 
in one of Mr. Justice Pearce’s judgments, which are 
always regarded as a locus dassici. in wihich he said, 

“ These decrees for dissolution of marriage on. the ground 
of cruelty are for the protection of tihe injured party and 
not for the punishment of the other .party”. If you 
pursue that to its logical conclusion it means this: sup- 
posing, for examiple, a wife is married to a husband, who 
is not incurably insane for a period of five years immedi- 
ately before the presentation of the petition, but who is 
over a long period of time going in and out of mental 
homes, that may completely break down the wife and 
she ought to be .protected rather than the husband be 
punished. 

1573. I follow your reasoning. Then your Union, I 
take it, does not regard the law as treating divorce as a 
punishment? — ^No, except .possibly in one case, that is 
where we are dealing with the proposal that there should 
be an absolute right to divorce after the parties have been 
separated for five years. Let us suppose that the husband 
was the .party principally at fault, and was forcing a 
divorce upon a completely innocent wife, then in that 
case the court should deal with him in such a way that 
he should have to maintain his wife and any legal children 
of the marriage, with complete disregard for any other 
commitments he had already incurred or was likely to 
incur in the future. 

1574. Even then the court is not treating divorce as a 
punishment? — ^No. 

1575. It is securing protection for the innocent party? — 
Yes. 

1576. In paragraph 7, in which yo^u deal with “ gross 
and frequent drunkenness and/or drug-taking”, you point 
out, correctly, that at present this is not per se sufficient 
to constitute legal cruelty. It has been suggested to us 
that when the spouse’s conduct gets as far as gross and 
frequent drunkenness or drug-taking, it is very rare for 
k to be unaccompanied by conduct which the law would 
today regard as cruelty. You think it is a very rare case? 
— ^It is, but I think it does exist. 

1577. Do you think that cases of this sort are suf- 
ficiently frequent as to make it necessary to add it as a 
ground for divorce? — ^I think so, but I cannot back it up 
by statistics. 

1578. In paragraph 8, you suggest: — 

“ Wilful refusal without good cause by a husband to 
support his wife to be a discretionary bar to the obtain- 
ing of relief by the husband in every case.” 

Again you are content, it may be wisely, to put fo^rward 
the suggestion in a general form. Has your Union formed 
any view as to what should be “ good cause ” to excuse 
that?— My Lord, “ good cause ” involves such things as 
lack of means on the part of the husband, and, on the 
other hand, includes the fact that the wife is living m 
adultery. I cannot define “good cause” any closer for 
the moment. 

1579 On paragraph 10, I would have had a question 
or .two but for the fact that it has been recently stated 
by the Prime Minister, and I think correctly, that the 
question of the legitimacy of children is not within our 
terms of reference. I toink that a careful reading of 
oUr terms of reference makes it rather difficult to say 
we are invited to make a recommendation as to the 
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legitimation of children. That may, however, be a matter 
for consideration. In paragraph 17, you say; — 

“ A woman adviser to sit with the court in all 
defended matrimonial cases, and in all proceedings 
relating to custody and/or maiotenance of the children 
and maintenance of .the wife. This might prove of 
considerable assistance to the court.” 

Do you suggest that such an appointment should be made 
in every court, including the High Court, and, if so, what 
training would you suggest for the woman adviser? — ^Let 
me say first of all that I am merely the passive vessel 
of my Union in putting forward this suggestion, hut I 
■think their idea is to restrict it to the High Court. 

1580. Restrict it to the High Court? — To the High 
Court in defended cases and also, of course, so far as 
maintenance is concerned, it would be applicable to the 
registrar. 

1581. (Mr. KoHHg): Is it your view that reconciliation 
procedure should be optional or compulsory? — I do not 
see how it can be compulsory, .and therefore I am bound 
to say it should be optional. 

1582. Dealing with the five years’ separation ground, 
what would you say to a proviso in the Act, allowing 
the respondent to oppose the petition if he or she so 
wished? If .the responden.t proved that the separation was 
due to the wrongful act or conduct of the petitioner the 
court would be required to dismiss the petition. — Is that 
intended to be an amendment to a sub-section of the 
Matrimonial Causes Act, 1950? 

1583. Your proposal is that there should be divorce 
granted to any spouse, whether offending or otherwise, 
after five years, If, instead of that, you gave such a 
right but subject to this proviso, what would be your 
view on that? — I want to make our position quite clear. 
This will be an absolute right and there will be no 
absolute bars or discretionary bars to the obtaining of 
that right. 

1584. {Chairman): I do not know if you are aware 
that in New Zealand there is such a provision, but you 
would not accept it as a suitable compromise? — I think it 
is necessary here to go the w-hole hog and finish with it 
If people cannot come together after five years, whether it 
be the fault of one of them or of both of them, it is better 
that the marriage in name should come to an end and 
be finished with. 

1585. (Sheriff Walker): When you say that, you are 
thinking of 'the interests of the married parties or of the 
interests of society in general?— I am thinking of the 
interests of the parties, the children, society, and everyone. 

I am a whole hogger. 

1586. (Mr. Maddocks): Will you teU me what is the 
object of your recommendation in paragraph 13, that is 
to say, that the names of -the parties should not appear 
in .the cause list? — As you know, in bankruptcy cases the 
names do not appear, only the number appears. I think 
myself that while it is desirable of course that justice 
should be public, I do not think that the publication 
of names in divorce cases is really of any use to anyone. 
People sometimes read the list from the point of view of 
scandal to see if .there are any of their friends m the list. 

I have done so myself as a matter of fact, but I think it 
would be more desirable that the matter should be put 
on the same basis as bankruptcy cases. 

1587. Bankruptcy and divorce are hardly the same 
thing? — Divorce is even more serious. That is all the 
more reason why names should not be published. People 
can still go to the court and sit at the back to listen to 
cases. 

1588. It would make it easier to get a divorce if there 
was no liability to publication at all? — I think there are 
one or two people who may be deterred from taking 
action against their spouses because of the publication of 
names, bat I do not think the number is substantial 
enough to make any difference. 

1589. (Mr. Mace): You advocate the _ dissolution of 
marriage after five years of non-cohabitation? — ^Yes. 

1590 What would you say to three years? — I think 
really it is a matter of oninion. I cannot carry it much 
further. One could say, what do you say to four years 
or what do you say to six years? The Union fixed on 
the arbitrary figure of five years, but I could not honestly 
contradict any figure. 

B 
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1591 Mav I ask it there was discussion about whether 
it sSuld be fivt or three before you put in the number 

Yes we discussed it— ’principally m relation to 

S?ene mite’s suggestion that it should be seven. We 
thought seven was too long because the passage of time 
k sSS to everyone, but particularly so in the case of 
■ion.en,,Thus, we «la»d ^our^^f.™^^^^ more 



to the idea of seven t 



1592. Mrs. White now accepts three years.— She said 
she would accept three years? 

1593 Would you agree to that? — As an individual, yes. 

I think if people cannot come together after three years 
it is sufficient. 

1594 Would you agree that if a strong body of opinion 
came forward with one year they might get support?— 
No, I do not agree to that. 

1595. (Chairman): Do yon mean that you personally 
would not support it, or do you disagree with the idea 
that a great number of people would support it if the 
principle was admitted?— I would not support it and I am 
Lre ^e Divorce Law Reform Union would not support 
one year. Whether or not a large number of people would 
come forward with that suggestion I cannot say. 

1596 (Mr. Mflce): May I turn to paragraph 5 of your 
memorandum, which deals with criminal offences. Ha.ve 
you considered the situation where a man has a series 
of criminal sentences, perhaps short ones, causing his 
wife great anxiety every time he is convicted, great anxiety 
to find him a job and to try and make good whoa he 
comes out? Would you make that a ground for divorce? 
—May I answer that question in this way. There is a 
case in English law which states that the fact that a wife 
suffers a shock on her husband’s conviction might in 
itself constitute a ground of cruelty. I cannot quote 
the case but there is a case on that point. IE a husband 
is constantly going in and out of prison and constantly 
giving his wife a series of shocks it would be covered 
by the present law in that she could probably succeed 
on the ground of cruelty. 

1597. Then is your suggestion that this one act of crime, 
which is serious enough to receive a sentence of more 
than five years, is to be an entirely new ground for 
divorce? — ^That is the suggestion of the Union. 

1598. (Mr. Lawrence): On the proposal that "refusal 
without good cause to have any children ’’ should be a 
ground of divorce, I think you have already told us that 
the Union had not come to a decision on a specific 
period. Should I he right in thinking that if we sub- 
stituted the word “ persistent ” for the phrase " year after 
year” it would meet what you have in mind? — ^Yes, Sir, 
I think it would. 

1599. And the question whether the refusal was per- 
sistent or not would be a question of degree, decided 
as a matter of fact by the court? — ^Yes, Sir, at the time. 

1600. (Lord Keith) : Have you got any factual informa- 
tion that would support your proposals for the extension 
of grounds of divorce as showing that they _ might be 
beneficial to the community? — All I can say is that _we 
have submitted an Appendix to the memorandum, which 
reproduces certain letters we have received. 

. 1601. Those are letters from individuals pressing for 
these or some of these reforms? — ^Yes. 

1602. Have you investigated what the results have been 
in other countries which have something approximating to 
your proposals? — I cannot say that 1 have personally. 
Perhaps Mrs. Watson, the Secretary of the Union, who 
has a little bit more time than I have to go into research 
work, may be able to speak on that subject. — (Mrs. 
Watson): I have not the figures of every country but it 
is a fact that there are only ten countries that have no 
divorce. There are, I think, eighteen countries that have 
divorce for estrangement, plus seventeen States in the 
U.S.A. Thirty-six countries, plus forty-six States in the 
U.S.A., have divorce for desertion. Then, breach of duty 
(which includes cruelty to children, neglect to maintain 
etc.) is recognised as a ground of divorce in twenty-four 
countries, as well as in thirty-six of the States in the 
U.S.A. What the effect in those countries is I do not 
know, but they do include some of the most advanced 
countries in the world. 



1603. You have not got any statistics that would in- 
dicate what was the divorce rate in those countries relative 
to one another and to the present divorce rate in this 
country?— I am very sorry, I have not. 

1604. What is in my mind is our difficulty in getting 
factual information. Yesterday, for instance, it was 
suggested that divorce breeds divorce. This phrase, we 
were told, meant that divorce was infectious. I was a 
little sceptical about that because, when you turn to the 
Scottish statistics, you find that they do not quite bear 
out ^at proposition. One appreciates, of course, that 
opinions are easy enough to express but it is much, more 
difficult to find out what the facts are. So far as the 
Union is concerned, you axe really P'^“‘°8 for>^rd views 
without much backing in the matter of fact?— We have a 
certain amount of fact behind our views. We should 
not have views unless we had gathered a certain amount 
of material and opinions from all sorts of people. ] 
have spoken at many meetings and gathered the sense 
of the meetings. On what we derived from those meet- 
ings, and from the letters we have received frotn the 
DUblic we have based our suggestions to the Royal Com- 
mission. They have not just come out of our own minds 
In regard to divorce .being infectious, d may he helpful 
■if I point out that in the Statistical Review for 1949, 
which was published in 1951, there is a marked diffetenc. 
in the rate of divorce according to the number of yeap 
people have been married. Instead of very young people 
having the highest proportion of divorce, it is among he 
people who have been married for many years that the 
divorce rate is the highest. For instance, under one year 
there were two divorces, one year to two years there were 
thirteen, then it goes up to thirty-two for five years. From 
five to ten years, we have, strangely enough, the highBl 
fiBure for divorce, 5,025, which seems to disprove the 
suggestion put forward the other day to the Comraissira 
that there was divorce-mindedness among young people. 

1605 Can you tell me where these statistics are derived 
from? Are these the judicial statistics?— Yes. 

1606. In paragraph 4 of your memorandum, you 
suggest " dissolution of marriage for refusal without goo 
cause to have any children”. On the question of withou 
good cause ”, is that a matter you would leave to the 
judges to decide?— (Lorrf Meslon): Entirely, I would not 
try and define it. 

1607 Might it not leave open a good deal of scope 
for judicial variation as to what good cause was/-: 
think that would be a good thing. It would give rise to 
more litigation, but apart frorn that aspect matt^ 

I think it is inevitable that a lot of cases of his descrip- 
tion would have to go to the Court of Appeal in the fir^ 
instance, and eventually the Court of Appeal would be 
able to lay down some general grounds. 

1608. General principles would in the end be estab- 
lished? — Yes. 

1609. I think you have already been asked sorne ques- 
tions on paragraph 5. You do not have in 
element of habitual criminality?— No, it is not specifically 
provided for in the proposal. I cannot carry the matte 
any further. I am rather bound by the actual proposals 
which are before you. 

1610. I just wanted to be quite clear that the 

was as specific as it appears to be, in other words, that 
a man or a woman who received a sentence of five years 
imprisonment, even if that was the first sentenra that hsl 
ever been imposed in a criminal court, would be liable w 
have divorce proceedings brought against him or herf' 
That is the inevitable result of this proposal. 

1611 In regard to paragraph 7, there is a provision in 
Scotland which allows a divorce for habitual drunkenness. 
I am not sure about this. Lord Meston, but I rather tbiM 
that in the English Licensing Act of 1^02 there is sod' 
provision which allows separation for habitual drunken 
negg 7 _That is very interesting. I should be aware ot » 
but I am not. 

1612. If habitual drunkenness were given a statute^ 
definition that would give this ground of 
great precision. The court would know exactly what ba“ 
to be proved before habitual drunkenness was establisheoi 

I do not like the word "habitual”. That is why « 

use the words, ‘‘ gross and frequent”, which struck me a 
being easier to understand. 
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1613 But “gross and frequent” comes very clop to 
“habitual”?— A learned judge would 'be a good judge 
of that, no doubt. 

1614. You mean that you would leave it quite ambula- 
tory? — ii would leave it to the court. 

1615. Without any definition of what “ gross and fre- 
quent drunkenness and/or drug-taking ’ was? ^Yes, I 
would leave it to the court. 

1616. (Mr. Flecker): Letter No. S in. the Appendix to 
the memoiandnm deals with the hearttoeakmg ease of 
a man who has apparently been paying a large amount ot 
money for a long period of time. I could not see 
that base would be affected by your proposals. The 
nearest would be your proposal in paragraph 16, but it 
did not seem to me that even that covered it?— I cannot 
see that if the proposal in paragraph 16 was put into law 
it would help this man one way or the other. It is impos- 
sible to legislate for the million and one cases that occur. 
He has been married for a long period, he has been paying 
his -wife all these years and no doubt if he forced a divorce 
on her he would still have to go on paying. 

1617. Has the Union any view on a matter which has 
been brought up in evidence before us, as to whether pay- 
ments of that sort, whether made as in this case by a docu- 
ment drawn up by a solicitor, or by separation order 
should be brought to an end? It has been put to us that 
the position of women has altered a great deal and that it 
there are no children and the wife is not too old she could 
earn her living. Have you any views on that?— Certainly. 
Supposing our first proposal became the law of the country, 
whatever had happened in the past in the way of payments 
and so forth, and whatever should happen ,n the future 
these should all be reviewed by the judge at the tme 
when he makes a decree. It is more likely that he will 



make a note on the subject and the matter will be referred 
to the registrar — but that is a matter of procedure. 

1618. There would be power to make variations in pay- 
ments? — ^There is power to do that now. 

1619. {Sir Frederick Burrows): You say in paragraph 
20 :— 

“ It is not the policy of the Divorce Law Reform 

Union to open as wide as possible the grounds of 

divorce.” 

But you have opened eight doors in your suggestions. 
Will you tell me whether the one door which you have 
kept shut is divorce by consent? — We are not in favour of 
divorce by consent. The substance of our suggestion is 
reaUy this— it all lies in our first proposal— that if people 
have been separated for five years and cannot agree to 
come together again, then it is time a marriage in name 
only should be brought to an end. If I may respectfufiy 
say so I think that that is far more straightforward and 
honest than a lot of things that happen today. 

1620. (C/iairmon): Mrs. Watson, has your Union 

received any letters from deserted wives protesting 
vigorously against your proposal on the ground that it 
would enable the husband to marry his mistress and 
divorce the wife? -<Mrj. Watson) : I have received two. 
One was from a member of the Mothers Union. (.Cnair- 
man)- I suppose the Divorce Law Reform Union would 
not be the body to which they would be l±ely to write. 
1 ask the question because this Commission has had a large 
number of letters both for and against your proposal. 

Thank you very much both for your memorandum and 
for your assistance today. 



{The witnesses withdrew.) 

{Adjourned to Monday, 9ih June, 1952, at 2.0 p.in.) 
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PAPER No. 22 



MEMORANDUM SUBMITTED BY MR. J. E. S. SIMON, Q.C., M.P 



I. INTRODUCTORY 

1 I have been a member of the committee of the Bar 
Council concerned with preparing evidence for the Royal 
Commission; and except as ^^Pp'^^rsjierearter, 
agreement with the evidence submitted by the Bar Council. 
I submit this memorandum witli tbcir consent. I edited 
the 5th Edition of Rayden on Divorce ; and where niy 
views arc staled therein I Imvc in this memorandum ven- 
tured to refer to the relevant passages. 



II, THE MISCHIF.r OF DIVORCE 



children of the marriage. One sees them m the subse- 
quent custody applications, playing ofi one parent against 
the other, insecure, neurotic and distraught. I ha\^ known 
many cases where on successive applications it has been 
possible to measure the increasing psycholo&cal strain on 
the children, and their consequent moral declin^ Although 
divorce may give some alleviation to the difficulties oi 
the parents, taken as a whole it is at the expense of tiie 
happiness and well-being of the children. 

6. These matters are unfortunately little known in their 
full' force outside those whose work lies in the matrimonial 



2. It is recommended that, in the. interests of society 
Bcncrally, and of children in particular, ^‘^scihties for 
divorce should bo abolished or, at Least, greatly restricted. 

3 Marriage (us understood in English law and Christian 
civilisation) is the relationship constituted 
diate contract, sanctioned by law, between ^ 

one woman to live together during their 
the exclusion of all others, on terms (m ecufiral) of maiital 
intercourse for the purpose^ of raising 
family is a fundamental social institution, 
mary^und principal means of rearing citizens, oi (from 
Ser anSle) raising children in the fear and nurture 
of the Lord® The stability of the family 
is therefore necessary to our 

Involves the stability of marruiges as legal relationships. 
Any influence which on the whole weakens the 
tie,^in turn weakens society. But in addition to its social 
nurnose human history has shown that marriage is the 
rSonship best calculated to promote the mutual happi- 
ness comfort and support of the tjartics 
foregoing is implicitly recognised 
once which enioin you to have m mmd the 
promote and maintain healthy and happy fo^^ried ^ 
and to safeguard the interests and well-being of children . 

4 If individual hardship could be reliev^ 

a“d daimscl tlmt matriaga »■'>! 

actually be Btrensthened. Wc have now had sumcimt « 

Bmiro tt contented In the married state. ®““ 
admit o£ dlnect personal '"f '“1!^ ow”eaporrh 

broken marriages cause to the children. My h 

ence in the matrimonial courts has fo the 

divorce pauses Incalculable misery and mischief to the 



full force outsiac tnose wnose wojr. 

courts. But schoolmasters generally claim that they can 
nick, out by their anti-social behaviour children who come 
t. .. 1 1 nfovKaiinr, would orobablv 



nick out by their anu-sociai oenavioiu wa... 

from broken homes. Probation officers would probably 
tell the same tale. I myself procured a sample (too 
small, of course, to be conclusive, but nevertheless striking) 
from the juvenile court at Middlesbrough during 
November, 1951 ; fifty per cent, of those found guilty 
of indictable offences came from broken homes. 



7 It is frequently claimed by those who advocate easy 
divorce that the denial of facilities would merely resul 
in the parties living separated, and possibly in an illicit 
union If this were correct each extension of the grounds 
fordi'vorce should cause a fall in the number of spouses 
living separate. But the contrary is actually the fact. I 
Tttach at Appendix I a schedule of the number of main- 
tenance and separation orders made between 1900 and 

,u~ nf tlid irrniindQ fnr 



tenancB ana separaiion uiucj» j * 

1950 It is apparent that the extehSion of the grounds for 
divorce in 1923 and 1937 led to ao decline m the number 



divorce in 1923 ana lye/ lou no ... ... — 

of spouses separated by order of courts of sunnmaty juns- 
dlotion On the oonlraty, each extmsion of the taoihties 
for divorce has weakened the marriage tie generally, and 
this has been refleeted in an increase in separated as well 
in divorced spouses. 



s Acart from the barm it causes to the children, it is 
suggested that divorce is morally wrong for the following 
reasons; — 

(a) it is contrary to Christian principles ; 

(h) it involves the breach of an obligation entered 
into’^with the utmost solemnity at marriage; 

fc) when, as often, only one party desires the mar- 
riage to break down, he or she is purchasing happiness 
at the fixpense of the other. 

Tt is of course undesirable that Parliament should 
endeavour to impose a moral code by legislation: but it 
fr/ar more undesirable that legislation should actually 
facilitate conduct which is wrong and contrary to Chnstian 
precepts. 

„ _ - „riint of view of spouses themselves 

d&rc™ u'LrsiSble" I firmly believe'tha. if there were 
no Sdlities for divorce the patties would m*c a good 
btst of heir situation, and their ullimate happiness would 
oesi Oi u . reason to think that marned 

Piioland now are generally happier than they 
^Trfin 1857® S^fan simi^a®T folk today in Ireland or 
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Quebec, where facilities for divorce are rigidly restricted. 
Approaching the question of marriage and divorce from 
the point of view of spouses who are already at logger- 
heads means that the fundamentals of the problem are 
missed. The right approach is to determine whether 
stable marriage is socially desirable, and whether the 
family as a social institution should be safeguarded. If 
the answer is “yes”, nothing should be done which on 
the whole works against the stability of marriage or the 
security of the family. 

10. If it were considered inexpedient, in the present state 
of public opinion (in which, however, there are indications 
of a reaction), to abolish all facilities for divorce, it is 
recommended that divorce should always be at the dis- 
cretion of the court, which must .be satisfied that it is in 
the public interest, and in .particular in the interest of any 
child of the marriage, that the particular parties should be 
divorced. 

HI. RECONCILIATION 

11. It is recommended that: — 

(a) An attempt at reconciliation should be made in 
every case prior to or at the start of proceedings for 
divorce, for judicial separation, or possibly for millity 
on the grounds of incapacity or wilful refusal. 

(b) A system of reconciliation officers should be 
established for this purpose, 

(c) They should be administratively connected with, 
but distinct from, the court itself. 

(d) The court should have power to make interim 
provision with regard to finance, custody of children 
and occupation of the matrimonial home, pending 
attempts at reconciliation. 

12. In spite of the recommendations of the Denning 
Committee the great majority of matrimonial cases come 
before the High Court without any attempt having been 
made to reconcile the parties. Judging from the success 
of the Service Welfare Officers and S.S.A.F.A. officials 
during the war, and the comparative success of the pro- 
bation officers of courts of summary jurisdiction, this 
means that many marriages are dissolved which could be 
saved. 

13. Reconciliation involves generally the forgiveness of • 
a matrimonial wrong. It is primarily a matter operating 
in the sphere of morality, with only incidental (thougb 
important) legal consequences. Further, if reconciliation 
is to be fruitful, it must go beyond persuading the parties 
to make a further attempt to live together : it must ensure 
that they do so under circumstances more propitious than 
those under which the break took place. This involves a 
consideration of the causes of the breakdown of marriages. 

14. The causes of breakdown of marriages are. in order 
of importance: — 

(a) Increasing facilities for divorce ; 

<i) Falling-off in religious conviction and observance ; 
together leading to 

(c) Progressive decline of public opinion in uphold- 
ing the integrity of the marriage tie and the proper 
discharge of the spouses’ obligation to each other and 
to their children. 

(d) Defective education of the_ parties and lack of 
proper preparation for the marriage. (This includes, 
but is not limited to, sexual maladjustment.) 

(e) Natural or artificially engendered sterility of the 
marriage, so that the parties are deprived of children 
as an anchor to their loyalties. 

(f) Separation of spouses for long periods. 

• (g) Unsatisfactory living conditions, particularly a 
shared home. 

(ft) Interference by relatives. 

(j) One or both of the parties fundamentally anti- 
social (often themselves coming from broken homes). 

(;) Drunkenness. 

15. Possible types, of reconciliation machinery 

(a) The court itself 

Advantages :-r- 

• (i) Th^ epprt is in- a. peculiar position of authority 

vis-d-vis the parties, 



(ii) The court will be in a position to give or withhold 
• or delay a decree or order according to its own 

. assessment of the prospects of reconciliation. 

(iii) By its examination of the problem of reconcilia- 
tion, the court will gain valuable insight into the 
legal issues in the suit. 

Disadvantages : — 

(i) The advantages are all advantages of tlie court, 
none of the parties. 

(ii) If the attempt at reconciliation is made in public, 
the formal and solemn atmosphere is unpropitious 
for success ; if made in private, the court may 
ultimately be placed in the position of adjudicating 
upon evidence, some part of which may have, or 
may be thought to have, been heard in private 
under circumstances unacceptable to our law of 
evidence and procedure. 

(iii) The parties are unlikely to be forthcoming on 
the subject of reconciliation if they feel that their 
ultimate legal rights may be endangered. 

(iv) The court may be unduly prejudiced against a 
party who stands on his legal rights and refuses 
reconciliation. 

(v) The problem is primarily a moral one ; the court 
is not a court of morals. 

(vi) The procedure would influence only the parties 
and do nothing to ensure that the parties live 
together under more propitious circumstances. 

It is submitted that the disadvantages are such that the 
court itself is an unsuitable instrument of reconciliation. 

(b) Reconciliation boards 

The type of board envisaged would consist of two 
or more of the following persons : a minister of religion ; 
a doctor ; a lawyer ; a probation officer or welfare 
worker. 

Advantages : — 

(i) Removal of the matter from the court which will 
have to try the legal issues. 

(ii) Representation on the board of all persons likely 
to be able to help the parties. 

Disadvantages : — 

(i) The formal atmosphere of a board. 

(ii) The board itself could influence only the parties 
and do nothing to ensure that the future cohabita- 
tion is more propitious for success ; although no 
doubt individual members of the board could follow 
up the cases. 

(iii) Delay. 

(iv) Public expense. 

It is submitted that the disadvantages are such that 
some other machinery should be found. 

(c) Reconciliation officers 

Advantages : — 

(i) Removal of the matter from the court which will 
have to try the legal issues. 

(ii) Can deal with the problem informally and par- 
ticularly in the homes of the parties themselves. 

(iii) Can visit relatives, and bring influence to bear 
on them where necessary. 

(iv) Can secure adequate follow-up by priest or 
minister, doctor, public assistance officer, district 
visitor or local housing authority, and generally help 
to secure that the resumed cohabitation of the 
parties is more likely to succeed. 

It is submitted that this method is the least objectionable 
and the. one most likely to succeed. 

16. Whatever procedure is adopted, it is essential that 
the reconciliation proceedings should be confidential and 
privileged. It follows that the report of the board or 
reconciliation, officer should contain nothing except the 
statement that reconciliation has or has not been success- 
ful, or, where the issue is still in doubt, that a short 
adjournipent for further attempts would be in the interest 
of. the parties and the public. In such case flie court 
should have power to make interim orders as to custody, 
maintenance, occupation of the matrimonial home and 
cognate matters. 
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17. Reconciliation involves condonation of the offence 
complained of. It may therefore deprive the wronged 
party of his or her leg£d remedy. If fee reconciliation is 
successful this involves no hardship to the wronged party. 
If the reconciliation ultimately breaks down owing to 
some fresh matrimonial offence, the latter, even though not 
sufficient in itself to found an initial complaint, will suffice 
to revive the original wrong (Beard v, Beard (1946) P. 8) ; 
the wronged spouse is again not prejudiced. The only 
exception to fee statement in the last sentence is fee case 
of desertion entitling the wronged spouse to dissolution of 
the marriage. This has to be for three years immediately 
preceding the presentation of the petition. If, therefore, 
desertion for three years is condoned by reconciliation 
and the guilty spouse subsequently again deserts, the 
wronged spouse will have to wait for another three years 
before presenting a petition for dissolution. This anomaly 
should be rectified by legislation (see para. 42 below). 

18. In addition to reconciliation, designed to save 
marriages which are failing, much could be done to pro- 
mote the stabiUty of marriage by proper pre-marital 
instruction. 



IV. COURTS OF MATRIMONIAL JURISDICTION 

19. Jt is recommended that: — 

(a) A system of specialist matrimonial and family 
courts should be set up. 

(b) The “ Divorce ” Division should be renamed. 

(c) The matrimonal courts of the High Court should 
have the following jurisdiction: — 

(i) The existing matrimonial and legitimacy juris- 
diction of the Probate, Divorce and Admiralty Division 
of the High Court in defended cases and in custody, 
including ancillary relief. 

(ii) Possibly, the existing jurisdiction over children 
of the Chancery Division of the High Court. 

(iii) Appeals from courts of subordinate jurisdiction. 

(iv) Cases remitted from courts of subordinate juris- 
diction. 

(rf) Su’bordmate courts of matrimonial jurisdiction, 
wife the status of county courts, should have the fol- 
lowing jurisdiction: — 

(i) Undefended matrimonial and legitimacy suits. 

(ii) Ancillary relief in such undefended suits. 

(iii) The existing matrimonial jurisdiction of the 
courts of summary jurisdiction. 

(iv) The existing summary jurisdiction of the 
divorce registrars, the Masters of the King’s Bench 
Division and the county courts under the Married 
Women’s Property Act 

(e) Matrimonial jurisdiction should be removed from 
courts of summary jurisdiction. 

20. The backgound of policy and law 

(fl) Matrimonial causes affect not only the status, but 
generally also the financial prospects of the spouses, The 
welfare of the children of the marriage is at stake. The 
institutions of marriage and of the family are involved, 
It is therefore essential that any disputes are tried by the 
ablest tribunal available. 

(b) The present system of matrimonial law precludes 
divorce by consent. The courts applying fee law have 
therefore to be satisfied that the offence charged has 
actually been committed and that there has been no col- 
lusion between the parties. In defended cases fee court 
can generally rely on the parties, in their own interest, 
to bring relevant matters forward. In undefended cases 
the court generally has to rely on the sense of professional 
honour of the petitioner’s legal advisers to bring such 
matters to its notice. It is, therefore, undesirable feat 
parties should conduct their own cases, at any rate when 
the proceedings are not defended ; and it is essential that 
such cases should be presented by persons on whom the 
courts can implicitly rely, and who are subject, where 
necessary, to discipline for unprofessional conduct. 

(c) There is in certain cases a discretion in the court to 
grant or to withhold a decree. The exercise of such a 
•discretion is a power and responsibility which demands 
care and discrimination ; and it is important that there 
should be uniformity in its exercise. 



(d) Although divorce can at the moment only be ob- 
tained in the High Court, separation orders which have 
the effect of a judicial separation are obtained in courts 
of summary jurisdiction ; and the Divorce Court carl treat 
such separation orders as sufficient proof of the matri- 
monial offence proved (Matrimonial Causes Act, 1950, 
S. 7 (2)). It follows that the conduct of proceedings for 
separation are of great importance to the parties and to 
the public, and should be tried with the same care, dignity 
and learning as proceedings in the High Court. 

21. Principles of matrimonial jurisdiction 

(a) The tribunal of matrimonial jurisdiction should be 
clothed with such dignity, solemnity and prestige as marks 
clearly the momentous and possibly irrevocable character 
of a step which sets a judicial seal on the breakdown of 
matrimonial cohabitation. No matrimonial cause should 
be tried in a summary manner. The proceedings should 
be open, so that justice is seen to be done. 

(b) Nevertheless, once the substantive law gives a 
remedy, it should be the aim of the judicial process to 
ensure feat no one to whom that remedy is legally avail- 
able is denied it through the undue expense, delay or 
inaccessibility of the proper court. 

(c) The tribunals should, consistently with the principles 
set out in paragraph 20 (a), reflect the distinction between 
cases which present greater and those which present less 
difficulty, so as to ensure the most efficient deployment 
of the judicial manpower available. 

(rf) In order that the law may be applied with due 
consistency and learning, and in order to mark the 
solemnity of the proceedings and to differentiate them 
from the normal run of litigation, it is desirable that the 
tribunals should be courts of specialist jurisdiction. 

(e) The system of the courts should be administratively 
consistent with any machinery of reconciliation which is 
recommended. 

22. Courts of summary jurisdiction 

(fl) Advantages: — 

(i) They are readily accessible. 

(ii) They are expeditious. 

(iii) They are cheap. 

(iv) They have a reconciiation machinery. 

(i) Disadvantages: — 

(i) Though their decisions may have effects which 
may reach far beyond the immediate order of the 
court and may ultimately affect status, even dis- 
puted cases are tried in a summary manner. Courts 
vary greatly, but the cases are on the whole tried 
with less care, and inevitably with less learning, 
than matrimonial causes in the High Court. In 
some cases orders seem automatically to be made 
in favour of a wife. 

(ii) It is arguable that, so far as matrimonial causes 
are concerned, courts of summary jurisdiction are 
too accessible ; that it does not conduce to a proper 
sense of the sanctity of the married state that dis- 
putes between husband and wife are so easily 
brought before them. This defect is accentuated 
by the summary nature of the procedure on trial. 
It has been argued that these courts represent as 
against the High Court a valuable distinction be- 
tween proceedings for separation and proceedings 
for divorce, i.e., between matters which do not 
affect status, which may be undertaken lightily and 
easily, and those which do affect status, which are 
to be clothed with dignity and solemnity. From 
the point of view of public welfare this is a false 
distinction ; fee real distinction is between a married 
life which is preserved and a married life which 
has broken down. It should be the aim of the 
law and of the procedure of justice to preserve not 
merely the matrimonial status, but the matrimonial 
cohabitation. 

(iii) The court is mainly a court of minor criminal 
jurisdiction, and deals with a large and hetero- 
geneous mass of other matters ; the fact that mahi- 
monial causes are included tends to the lowering 
of esteem for the institution of the married state. 

(iv) the courts sit in closed court to hear matters 
which in the High Court are tried in open court. 
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23. Scope of reform 

It is submitted that it follows from what has gone 
before that the following reforms are required; — 

(a) All defended matrimonial cases should be tried 
by judges of the High Court. 

(h) To enable this to be done, and also on its own 
merits, a suitable alternative tribunal to try undefended 
cases should be found. 

(c) Matters of great financial importance to the parties 
(i.e., alimony and maintenance proceedings) are tried 
in a comparatively inferior tribunal, the Divorce Regis- 
try ; alternative tribunals should be found. 

(cl) A suitable alternative tribunal should similarly be 
found to try matrimonial suits at present brought in 
courts of summary jurisdiction. 

(e) The Divorce Division should preferably be re- 
named, e.g., Domestic, Family or Matrimonial. 

if) It is for consideration whether the Matrimonial 
Division of the High Court should not assume the juris- 
diction of the Chancery Division over children. 

24. Subrfdiary courts of exclusively matrimonial 
jurisdiction 

(rt) If they were superimposed on the present system of 
county courts, following the same circuits, and using the 
same buildings, they would be reasonably accessible, inex- 
pensive and quick. 

(b) As specialist courts, their proceedings would be 
marked off as something different in kind from norm^ 
litigation, so as to give them the requisite solemnity and 
prestige. As specialist courts, their judges would be ex- 
perienced in matrimonial law. 

(c) They could readily assimilate and supervise any suit- 
able machinery of reconcilation. 

(d) They could conveniently be the recipients of the 
following jurisdiction: — 

(i) The matrimonial jurisdiction of the courts of 
summary jurisdiction. 

(ii) The present jurisdiction of the High Court in 
undefended cases. 

fiii) Ancillary relief in undefended cases, save where 
the parties agreed or the court considered that it 
should be tried in the High Court. 

(iv) The summary jurisdiction of the county courts, 
Divorce Registry and King’s Bench Masters under 
the Married Women’s Property Act. 

(c) They should have power to certify any poitit ot law 
of public importance for argiiinent in the High Court, 
where the assistance of the Kings Proctor would be 
available. 

(/) It is recommended that the judges should have the 
same status as county court judges. 

(g) Appeal from their decisions could conveniently lie 
to the Divisional Court of the Matrimonial Division of 
the High Court. 

V, JURISDICTION— INTERNATIONAL LAW 

25. It is recommended that: — 

(a) Jurisdiction in all matrimonial causes should be 
based exclusively on domicM. 

(b) The wife should by law be capable of acquiring 
a separate domicil from her husband. 

(c) The court should be given statutory jurisdiction 
in all matrimonial causes if either the husband or the 
wife is domiciled in England. 

26, The existing law as to jurisdiction in nullity ds in 
a state of considerable confusion. In particular, it is 
not clear to what extent the former grounds of jurisdiction 
of the ecclesiastical courts still subsist ; and whether a 
distinction which has been drawn between marriages void 
ab initio and voidable marriages aff^ts every ground of 
jurisdiotioE in nuUity other than domicil. For a dis- 
cussion of the problem I may perhaps be allowed to refer 
to an Appendix to the Second Cumulative Sigiplement to 
the 5th Edition of Rayden on Divorce, page B 257. Ihe 
extent of the jurisdiction of the court to make decrees 
of presumption of death is also doubtful ; see Second 
Cumulative Supplement to Rayden, page B 5, p^a- 
graph 40A. So far as divorce is concerned the introduc- 



tion of a statutory jurisdiction based on residence means 
that a decree affecting status can be made by an English 
court, even though it is not the court of the personal 
law of the suitor. The highly undesirable result might 
ensure that a party would be held to be married by the 
courts of one country and unmarried by those of another. 

27. The doctrine that a married woman takes the 
domicil of her husband and cannot acquire an independent 
domicil of her own is based on die old common law 
doctrine of the legal identity of husband and wife ; see 
Lord Advocate v. JaOray (1921) A.C. 146, 158; A.G. for 
Alberta v. Cook (1926) A.C. 444, 460, 461. Recent 
legislation has struck at the root of this doctrine so far 
as property are evidence is concerned, and it is quite 
out of tune with modern social conditions. It would, 
however, require legislation to permit a wife to acquire 
a domicil separate from her husband. 

28. The High Court has possibly already got juris- 
diction if one party only is domiciled in England (see 
Rayden, 5th Edition, pp. 28, 550) ; but since the decision 
in Cbapelle v. Chapclle (1950) P. 134, has made the 
matter doubtful, it is desirable that it should be made 
plain by legislation that the court should have jurisdiction 
when either party is domiciled in England. All juris- 
dictions based on residence or place of celebration of 
marriage could then be conveniently swept away. 

VI. JURISDICTION— DOMESTIC 

29. It is recommended that: — 

(fl) The court should be given jurisdiction to make 
declarations as .to status under RS.C., Order 25, rule 5, 

(h) 'Proceedings for restitution of conjugal rights 
should be abolished, 

(c) Proceedings for jactitation of marriage should be 
abolished. 

(cc) Proceedings for declarations under the Greek 
Marriages Act, 1884, should be abolished. 

(d) If divorce is to continue to be a relief granted 
by the matrimonial courts, the limitation on divorce 
within three years of the marriage should be modified 
so that a petition can be granted at any 'time, the court 
being given a discretion to withhold or suspend its 
decree of divorce, or to grant instead a decree of 
judicial separation, or an orfer for maintenance. 

30. It is at the mo^ment doubtful whether the court 'has 
jurisdiction to make declarations as to status under 
R.S.C., O, 25, r. 5 ; see Countess de Gasquet James v. 
the Duke of Mecklenburg-Schwerin (1914) P. 53. 
Although this decision was given before the R.S.C. were 
made applicable to matrimonial causes in 1924, certain 
text-books have continued to cite it as an authority still 
applicable. It is of the greatest importance that Brirish 
subjects should be able to ascertain their status as married 
or unmarried persons ; and it is undesirable that they 
should only be able to do this by fictitious or circuitous or 
expensive .proceedings, such as suits for restitution of con- 
jugal rights, jactitation of marriage or mandamus against 
the Superintendent Registrar of Marriages. The remedy 
under R.S.C, O. 25, r. 5, is a convenient one, and it should 
be made clear tha't it is available in matrimonial causes. 

31. Proceedings for restitution of conjugal rights are 
by now a fictitious form of action to secure maintenance 
for a deserted wife before she has a remedy in divorce 
or judicial separation for desertion. The _ court orders 
the parties to resume cohabitation, but in fact takes 
no steps to see that this order is carried out. So far 
as financial provision is concerned an alternative remedy 
is now available under the Matrimonial Causes Act, 1950, 
Section 23, where flie husband has been guilty of wilful 
neglect to provide reasonable maintenance for his wife. 
It is true that, according to the existing practice, the sunn 
ordered by way of periodical payments after a decree of 
restitution may be more than the court would consider 
reasonable maintenance within Section 23. But, if the 
husband is, in fact, reasonably maintaining his wife, the 
difference hardly justifies the continuance of a fictitious 
form of action. Further, if the point were considered 
to have any weight, it could be met by allowing any 
deserted wife to apply to Qie court for interim mainten- 
ance irrespective of whether her husband has been guilty 
of the matrimonial offence of wilful neglect to maintain. 
This could be done by inserting in the Matrimonial Causes 
Act, 1950, Section 23, the words “ or has deserted his 
wife without cause”, 
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32. The action for jactitation of marriage has been 
inherited by the High Court from the ecclesiastical courts. 
It arises where one party falsely boasts that he or she 
is married to the other ; and the decree involves a declara- 
tion whether the parties are in fact married and <in effect) 
an injunction to restrain the guilty party from continuing 
to make false claims of marriage. It is a defence to the 
action to prove that the boastings were authorised (e.g. 
where the parties went through a form of marriage which 
was, in fact, invalid) ; see Hawke v. Com (1820) 2 Hag. 
Con. 280. In modern times, the court, even though refus- 
ing an injunction in such circumstances, nevertheless makes 
a declaration .as to the validity of the marriage ; see 
Schuck V. Schuck (1950) 66 (pt 1) T.L.R. 1179. The 
cumbrous and archaic procedure in jactitation of marriage 
could now be conveniently abolished, being replaced by 
the ordinary jurisdiction of the High Court to make 
declarations under O. 25, r. 5 (see para. 30 above) and to 
grant injunctions in case of molestation. It might be 
necessary to make it clear, in any legislation abolishing 
proceedings .for jactitation of marriage, that the remedy 
by way of injunction was available. 

33. The principal advantage of the restriction on peti- 
tions for divorce during the first three years of marriage 
under the iMatrimonial Causes Act, 1950, Section 2, is that 
it gives an opportunity for reconciliation. Judicial deter- 
mination of what is exceptional hardship or exceptional 
depravity, so as to take the case out of the restriction, 
has varied very widely. In recent times, the obiter dicta 
of Denning, L. J. in Bowman v. Bowman (1949) P. 353, 
have tended to be taken as binding guidance by the court, 
with the result that there are remarkably few cases which 
are not considered to be exceptional hardship or excep- 
tional depravity. If, as I have ventured to recommend in 
paragraph 11 above, an attempt to reconcile the parties is 
an invariable preliminary to all proceedings for divorce, 
the main reason for treating petitions during the first 
three years of marriage exceptionally disappears. 
Additional .safeguards could well be found in giving to 
the court a discretion to withhold or suspend a decree of 
divorce, or to .grant instead a decree of judicial separation 
or maintenance, unless the court is satisfied that it is in 
the interests of the parties, or of the children, that a 
decree of divorce should be granted forthwith. 



Vn. NULUTY 

34. It is recommended 'tha-t: — 

(a) The Marriage of Lunatics Act, 1811, should be 
repealed. 

(b) The age of marriage should be raised to seventeen. 

(c) The fact of marriage should be endorsed on the 
birth registration at Somerset House, and an up-to-date 
birth certificate should be a requirement, as a pre- 
liminary to celebration of marriage. 

(d) Wilful refusal to consummate should be abolished 
as a ground of nullity. 

(e) The form of decree annulling voidable marriages 
should be modified to correspond with legal realities. 

(f) Where a child has been born (at any rate by 
artificial insemination) the parents should be conclu- 
sively deemed to have approbated a marriage which 
might otherwise be voidable. 

35. The Marriage of Lunatics Act invalidates mar- 
riages by a lunatic “ so found by inquisition ”, even during 
a lucid interval: Turner v. Myers (1808) 1 Hag. Con. 
4J4. Inquisitions of lunacy are now obsolescent; and 
unsoundness of mind as a defect of marriage is sufficiently 
dealt with under the Matrimonial Causes Act, 1950, 
Section 8 (1) (b), and by the fact that such uiisoundness 
of mind as precludes real consent to marry renders the 
marriage void ab initio. 

36. It is suggested that under modern conditions young 
persons are not really capable of entering into stable 
marriage below the age of seventeen ; 'and that .the raising 
of the age of consent will promote stability of marriage. 
It might be thought desirable to bring the Offences Against 
the Person Acts into line. 

37. The proposals relating to endorsements on birth 
certificates are designed to render bigamy difficult. 



38. Wilful refusal to consummate, which arises ex 
causa subsequenti, is difficult to justify as a ground for 
nullity. Further, it involves a marked divergence between 
the civil and ecclesiastical law of marriage, which might 
have undesirable social consequences. My own 
experience has been that most marriages which are 
annulled on this ground would have been rightly annulled 
before 1937 on ithe ground of incapacity, the refusal 
having in general a marked pathological element. If wil- 
ful refusal were abolished as a ground of nullity, the 
former practice would presumably return. 

39. The form of decree annulling voidable marriages 
is an historical relic : see Appendix, ” Jurisdiction in 
Nullity”, to the Second Supplement to Rayden, 5tb 
Edition, page B 259, paragraph 12. It does not corres- 
,pond to juridical reality: see Adams v. Adams (1941) 
1 K.B. 536 per Goddard, L. J. It is suggested that the 
words “ .to have been ” and “ to all intents and purposes 
in the law whatsoever ” should at any rate be omitted in 
the case of a voidable marriage. 



Vin. EXISTING GROUNDS OF DIVORCE 

40. It is recommended that ; — 

(a) The court should have power to grant a judicial 
separation, or an order for maintenance, in place of a 
divorce in cases where it appears that a locus 
panitentiae is desirable. 

(b) In such cases it should be open to the respondent 
to make appropriate amends and promises of reform ; 
and, if they are not accepted, to move to rescind the 
decree of judicial separation or order for maintenance. 

(c) A period of desertion amounting in the aggregate 
to three years within the five years immediately pre- 
ceding the petition should be a ground for divorce, 
notwithstanding that it has been interrupted by a 
resumption of coha.bitution. 

41. The most marked feature of the recent development 
of the matrimonial law has been the .relaxation in the 
standard of cruelty necessary to give relief. It is strik- 
ing .to compare such a case as Evans v. Evans (1790) 1 
Hag. Con. 35, with cases like Lauder v. Lauder (1949) 
P. 277 and Simpson v. Simpson (1951) P. 320. At pre- 
sent comparatively slight acts of matrimonial unkindness, 
which nevertheless cause some actual or apprehended 
injury to health, amount 'to cruelty, and give right to 
divorce. In similar cases, it is the practice of courts of 
summary jurisdiction, approved by the Divisional Court, 
to make a maintenance order on the grounds of persistent 
cruelty,- but to include no separation clause. The object 
of this is to permit the offending party to make appro- 
priate and sincere amends and promises of reform with a 
view to reconciliation. If such advances are refused the 
maintenance .order can be discharged. There is no such 
power in the High Court. It is therefore recommended 
that the court should, if it believes that the guilty party is 
genuinely penitent and that a reconciliation is desirable, 
withhold a decree of divorce and grant instead an order 
of judicial separation or of maintenance only. The guilty 
party can then make proper approaches to the wronged 
party, who must consider them at the risk of losing exist- 
ing relief. A similar course mi^t be desirable where an 
isolated act of adultery has taken place, especially if the 
petitioner himself or herself has been similarly guilty, or 
where a genuine offer to resume cohabitation is made after 
the statutory right to relief on the ground of desertion 
has accrued (e.g. in connection with interlocutory efforts 
at reconciliation). 

42. The present provision -that a period of desertion, to 
give ri'ght to a divorce or judicial separation, must be a 
continuous one of three years immediately preceding the 
presentation of the petition to some extent militates 
against reconciliation, since a deserted spouse may be less 
willing to make or consider overtures if he or she knows 
the ultimate right to relief may be jeopardised (see para. 
17 above). This difficulty would be obviated if an 
aggregate period of three years within a total period of, 
say, five years,; with the final period of, say, six months 
immediately preceding the petition, gave right to relief, 
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IX. RECOMMENDED NEW GROUNDS FOR 
JUDICIAL SEPARATION OR DIVORCE 

43. The ensuing recommendations should be read sub- 
ject to the over-riding considerations set out in Section II 
of this niemonandum. 

44. It is recommended that the following should be 
additional grounds for judicial separation or divorce; — 

(a) Frustration of marriage. 

(b) Wilful and unjustifiable refusal to procreate 

children. 

(c) Homosexualism or bestiality by a wife. 

45. It is doubtful whether the doctrine of frustration 
iS applicable to the contract of marriage ; see Kenward v. 
Kenward (1951) P. 128. If divorce is to continue at all, 
the fact that a marriage has been completely frustrated, 
by external circumstances, would seem to be a proper 
ground for relief. It is suggested that divorce should in 
such cases be available where, owing to the happening 
of some extraneous and irresistible event, both parties are 
rendered incapable of enjoying any of the rights or 
benefits, or of fulfilling any of the duties, of the married 
state. 

46. The wiifiil and unjustifiable refusal to procreate 
children is as destructive of matrimonial happiness, and 
as great a wrong to the other spouse, as, for example, 
adultery. It is also socially harmful: see report of Royal 
Commission on Population, passim. It would, of course, 
include wilful refusal to consummate a marriage. 

47. The recommendation in paragraph 44 (c) is designed 
to put the spouses in a position of equality so far as 
relief is concerned ; a wife has already got similar rights ; 
see Matrimonial Causes Act, 1950, Section 1 (1). 



X. SOME PROPOSED NEW GROUNDS FOR 
DIVORCE 

48. It is recommended that none of the following should 
be a ground of divorce : — 

(a) The mutual consent of the spouses to be 
divorced. 

(b) Seven years’ separation. 

(c) An existing decree of judicial separation obtained 
by a wronged spouse. 

(d) Deadly hostility. 

(c) Habitual drunkenness. 

(f) Imprisonment. 

(g) Sexual intercourse injurious. 

49. Divorce by consent would strike at_ the root of 
marriage as an institution. Marriage is entirely different 
from ordinary contracts ; the State and the children are 
interested in its stability. 

50. The proposal in a Bill recently presented to the 
House of Commons that separation of the spouses for 
seven years should give a right to relief would not only 
give right to divorce by mutual consent, but would actually 
allow a spouse who has committed a matrimonial wrong 
to bring the marriage to an end against the wishes of the 
wronged spouse. The period of seven years is a purely 
arbitrary and disingenuous one, and applications to shorten 
it could not be logically resisted. _ Grave difficulties in 
the way of pension rights would be involved ; and it 
even be that a soldier or civilian serving his country abroad 
might find that he or she had given grounds for divorce, 

51. The proposal that a decree of judicial separation 
should be convertible, at the option of the party ‘'^ho has 
committed a matrimonial wrong, into a decree of divorce 
(whether with or without the consent of the court) would 
be merely giving the wrongdoer a benefit from his offence. 
As such it runs contrary, not only to general morality, 
but also to the whole tenor of English law: ex turpi 
causa non oritur actio. Where a spouse has committed 
a breach of the marriage vows, such as cruelty or adultery, 
the law has rightly allowed the wronged spouse relief 
from the duty of cohabitation ; and it would be quite 
wrong to make the seeking of such relief a^t the risk of the 
dissolution of a tie which was by solemn obligahon 
accepted as life-long. The fact that this type of relief is 
on some occasions sought on grounds which the most 
high-minded might consider morally reprehensible is no 
reason to withdraw it as a ground for relief. pro- 
cesses of law are unfortunately subject to such abuse. 

16822 



52. Deadly hostility was recommended as a ground 
for divorce by Archbishop Cranmer’s Commission. At 
that time there was no divorce. English law looks in 
general to the manifestation of a state of mind, rather 
than the state of mind itself, Deadly hostility could 
hardly be proved unless it were overtly manifested: it 
would then certainly raise a reasonable apprehension of 
injury to life, limb or health ; and thus amount to cruelty. 

53. Habitual drunkenness frequently results in acts of 
cruelty directed against the other spouse, and this gives 
an existing right to divorce. If it remains purely sub- 
jective, it would seem to be like any other pathological 
condition, i.e., to fall within the general acceptance of 
the other spouse “ for better, for worse ”. The same 
applies to cases where intercourse has become injurious 
to the health of one of the spouses, and to imprisonment 
for a crime, In addition, so far as the latter is concerned, 
it is surely undesirable to add to the criminal’s penalties 
a sentence of divorce. 

XI. BARS TO RELIEF 

54. It is recommended that: — 

(a) A wife should be placed in the same position 
as a husband so far as condonation of a matrimonial 
offence by sexual intercourse is concerned. 

(b) There should be no alteration in the existing law 
as to revival of a condoned offence against a 
co-respondent. 

(c) There should be a discretion in the court to grant 
a decree of divorce or judicial separation notwithstand- 
ing that there has been collusion, where no substantial 
miscarriage of justice has taken place. 

(d) Where there is discretion to refuse a decree of 
divorce or judicial separation the discretion should be 
more strictly exercised ; and, in particular, there should 
be a discretion to grant in appropriate cases an order 
for judicial separation, or for maintenance, in place 
of a decree of divorce. 

(e) Every petition should state sjpecifically whether 
there is any, and what, matter requiring the discretion 
of the court. 

(f) The law relating to insanity as a defence to cruelty 
should be clarified. 

55. Under the present law, which was developed in the 
early years of the last century, sexual intercourse by a 
husband with knowledge of his wife’s matrimonial offence 
is conclusive evidence of condonation ; but sexual inter- 
course by a wife in similar circumstances does not neces- 
sarily amount to condonation. The ground for this 
distinction was that a wife might not be a free agent 
in this particular, and might not be able to withdraw 
from cohabitation within a reasonable time of discover- 
ing a matrimonial offence. Such considerations and pch 
a distinction have no real relevance in modern conditions. 
It is suggested that voluntary sexual intercourse by either 
party with knowledge of a matrimonial offence should 
amount to condonation of that offence. 

56. It has sometimes been suggested that co-respondents 
should be relieved against the doctrine of revival of con- 
doned offences. I may perhaps be allowed to refer to 
Rayden on Divorce. 5th Edition, pages 144-5, paragraph 
24 (d) and (e), where my views on this matter are set out. 

57. Collusion is an agreement of which part or all 
of the consideration relates to the initiation or prosecu- 
tion of a matrimonial suit. So long as the law precludes 
divorce by cooseat it should remain a bar. But in certain 
cases the collusion may be of trifling moment ; e.g. an 
agreement by a husband, in consideration of his wife bring- 
ing divorce proceedings, to pay costs or reasonable main- 
tenance which he may in any event be liable to pay. 
It is suggested that the court should have jurisdiction to 
grant a decree notwithstanding that there has been a 
collusive bargain where no substantial miscarriage of 
justice has resulted. It is not suggested that the law 
relating to collusion should otherwise be altered; any 
agreement which provides for the initiation or conduct 
of divorce proceedings is prima facie undesirable. The 
court would, in any case, not be bound by any bargain 
as to costs or maintenance entered into between the parties. 

58. Judicial interpretation of the principles relating to 
the exercise of the court’s discretion where the petitioner 
has been guilty of adultery, as set out in Blunt v. Blunt 
(1943) A.C. 517, has recently been increasingly in favour 
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of petitioners. In particular, consideration of ‘‘ the interest 
of the community at large, judged by maintaining a true 
balance between respect for the binding sanctity of 
marriage and the social considerations which make it con- 
trary to public policy to insist on the maintenance of a 
union which has truly broken down ’’ has given almost 
exclusive weight to the second limb, For the reasons 
set out in Section II of this memorandum, it is suggested 
that the first limb should have at least _ equal weight 
given to it. Where each party has been guilty of isolated 
acts of adultery, it is suggested that the court should 
have jurisdiction to make an order for judicial separation 
or for periodical payments to mark its sense that there 
is a locus pcsnitentiae (see para, 40 (n) above). 

59. A solicitor is under a duty to ask a client seeking 
divorce or judicial separation whether he or she has com- 
mitted adultery: Skiers v. Skiers (1942) 2 All E.R. 417 ; 
Barnacle v. Barnacle (1948) P. 257. There is, however, no 
assurance that the client will answer truthfully, and he 
may thus obtain a decree contrary to justice. It_ is 
suggested that every pleading should contain a specific 
statement, supported on oath, whether or not the party 
seeking relief has been guilty of any, and if so what, 
conduct necessitating the exercise of the court’s discretion. 

XII. SUBSIDIARY RELIEF 

60. It is recommended that: — 

ia) In order to obtain costs against a co-respondent 
it should not be necessary to prove specifically that he 
knew that the respondent was a married woman. 

(6) The woman with whom a husband is accused of 
committing adultery should be made a party to the suit, 
and should be equally liable as a male co-respondent for 
damages and costs, 

(c) There should be power to make orders for custody 
of or access to children on refusal of a decree, or in 
proceedings under the Matrimonial Causes Act, 1950, 
Section 23. 

(d) The court should have power to make orders for 
custody and access in respect of illegitimate children. 

(e) Orders for custody and access should normally be 
made on oral evidence from the parties, and not merely 
on affidavit evidence. 

(/) Orders relating to children should be followed up 
by a court welfare officer. 

61. It is for consideration whether the present system of, 
almost automatically, granting custody or substantial access 
to the guilty party is really in the interest of the children. 

62. The High Court normally has an unfettered juris- 
diction to deal with costs : see R.S.C. Order 65, rule 1, but 
by an anomalous rule in the Divorce Division, it is not 
the practice to grant costs against a co-respondent unless 
it is proved that he knew, or ought to have known, that the 
respondent was a married woman. It is suggested that 
this is an unwarranted clog on the discretion of the court ; 
and that, in general, justice demands that in deciding, 
between an innocent husband and an adulterer who has 
broken up the marriage, who is to pay for the costs of the 
proceedings, it should be the latter. 

63. There is no reason why, under modern conditions, a 
woman named in a petition should be in any more favour- 
able position so far as damages and costs are concerned 
than a male adulterer. She may frequently have caused 
a substantial financial harm to a wife in breaking up the 
marriage, and be in a position to provide compensation. 
It is suggested that a claim for damages should Ue against 
her wherever it would lie against a male adulterer. The 
unsatisfactory common law action for enticement should 
then in practice disappear. She should equally be liable 
for costs. 

64. At present an order for custody cannot be made in 
the Divorce Division on the refusal of a decree : Matri- 
monial Causes Act, 1950, Section 26. The parties must, 
if they wish for an order, then have recourse to the 
Chancery Division. The judge who has seen the parties 
before him is the best person in such circumstances to 
make an order ; and it is suggested that he should have 
jurisdiction to do so. There seems no reason why he 
should not have a similar jurisdiction in proceedings under 
the Matrimonial Causes Act, 1950, Section 23. 

65. The Divorce Court has no jurisdiction to make an 
order for custody relating to an illegitimate child : Harrison 
V. Harrison (1951) 2 All E.R. 346. 



66. The evidence in such an important matter as the 
custody of children should be given viva voce and sub- 
jected to cross-examination. A further safeguard to the 
children would be to have the cases followed up by a 
quiified welfare officer. 

XIII. ANCILLARY RELIEF 

67. lii& recommended — 

(a) The court which tries the main suit should 
wherever possible deal with ancillary relief. 

lb) Discovery and cross-examination of ffie parties 
should be readily available in maintenance, etc., 
proceedings. 

(c) The court should have power to vary settlements 
and to order secured maintenance after a decree of 
judicial separation. 

(d) The court should be given power after a divorce 
or judicial separation to order a lump sum payment or a 
division of chattels or other property. 

(e) The court should have power to order a guilty 
wife to make periodical payments for 'the benefit of the 
children of the marriage (and, possibly, of the husband). 

(/) The court should have power to make an order for 
maintenance of any infant child whom the other spouse 
was at the time of the marriage liable to maintain. 

68 The Denning Committee recommended that ques- 
tions of maintenance should be dealt with by the court 
itself immediately after the trial of the main suit. This 
recommendation has not in fact been implemented. 
Although it might have disadvantages so far as undefended, 
suits are concerned (i.e., the main suit may be delayed 
through interlocutory applications on the ancillary issues), 
there is no reason why it should not be done in all defended 
suits. Maintenance will then be the subject of normal 
discovery and cross-examination. Discovery and cross- 
examination should in any case be available in all main- 
tenance applications. 

69. The fact that security cannot be ordered for per- 
manent alimony and that settlements cannot be varied after 
a judicial separation puts an illogical and undesirable 
premium on divorce as a remedy for a matrimonial offence. 

70. On the break-up of a marriage (including prweed- 

ings under the Matrimonial Causes Act, 1950, S. 23) the 
court should have power to divide the property of the 
spouses between them in such a way as seems just and 
equitable in the circumstances. This is a necessary pro- 
tection for wives, who may spend their youth and early 
middle age keeping house and rearing children and freeing 
their husbands for acquiring property, and yet see those 
husbands carry off the fortune to another and younger 
woman, and themselves have to be content with a pension, 
This provision should be in addition to the recommends- 
tion as to some form of community of goods in paragraphs 
84 and 85 below. , 

71. In these days when women carry on their own 
economic activities there is no reason why a guilty wife 
should not be ordered to contribute towards the support of 
her children (or even her husband) as she would have 
done if the marriage bad not broken up. At present there 
is only power to order a settlement of property (Matri- 
monial Causes Act, 1950, S. 24), not periodical payments, 

72. The court, at present, has only power to order mam- 
tenance, etc., for any child the marriage of whose parents 
is the subject of the proceedings (Matrimonial Causes Act, 
1950). This excludes the illegitimate children of the wife 
or her children by a previous marriage. It is suggested 
that the court should have power to order a guilty husband 
to make contributions towards the support of such 
children, and that there should be similar powers in respect 
of a guilty wife. 



XIV. EVIDENCE 

73. Itis recommended thSit: — 

(fl) The repeal of the rule in Russell v. Russell should 
apply to declarations out of court. 

\b) A party or a witness should be liable to be crosj- 
exa'miaed as to adultery in all cases. 

(c) A decree in a previous case should be prima focls 
evidence against any party to that case. 

74. It is doubtful whether the Matrimonial Causes Act, 
1950, Section 32 (1) (which repealed the rule in Russeln' 
Russell) extends to declarations out of court: see SKond 
Supplement to Ray den on Divorce, 5th Edition, page B173i 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



207 



Paper No. 22— Memorandum submitted by Mr. J. E. S. Simon, Q.C., M.P. 



75. The Malrimonial Causes Act, 1950, Section 32 (3) 
(which protects witnesses in proceedings instituted in con- 
sequence of adultery from questions tending to show guilt 
of adultery) is quite anomalous in its incidence. The pro- 
tection does not extend to proceedings for cruelty or 
desertion, nor to nullity cases, nor even where adultery is 
alleged in an answer -and not by way of petition. Adultery 
no longer subjects the offender to any sort of penalty (see 
Blunt V. Park Lane Hotel Lid. (1942) 2 K.B. 253) ; and it 
is suggested that the statutory protection is no longer 
necessary. The court has inherent powers to prevent 
unfair cross-examination, 

76, At present a decree is only evidence in a subsequent 
suit if the parties in the previous suit were the same : 
Hollingion v. Hewihorn (1943) K.B. 587. It is suggested 
that a finding of adultery against a co-respondent or 
woman named (see para. 60 (h) above) in a previous 
suit should be prima facie evidence of guilt in a suit 
brought by his wife or her husband, respectively. 



to her husband. A system of community of goods 
acquired during marriage would merely be a recognition of 
the division of labour between husband and wife. There 
is no good reason why it should only be recognised on 
the break-up of a marriage by divorce. Apart from its 
inherent equity, a measure of this sort would mark the 
community’s sense of the economic value of the housewife. 
It would also, by advancing her economic status, indirectly 
facilitate the introduction of “ equal pay ” for men and 
women in public life and in industry. 



APPENDIX I 

MAINTENANCE ORDERS AND CERTAIN OTHER 
ORDERS MADE IN COURTS OF SUMMARY 
JURISDICTION 1900-1950 (England and Wales) 



XV. PROCEDURE 



77. It is recommended that: — 

(а) Proceedings under the Matrimonial Causes Act, 
1950, Section 23, should be started by petition and not by 
originating summons. 

(б) Strict evidence of identification should be required 
on proof of service of a petition. 

(c) A decree of divorce or nullity should still be in 
two parts, nisi and absolute. 

(d) The Matrimonial Causes Act, 1950, Section 10 (3) 
should be amended so as to make it clear that interven- 
tions by the King’s Proctor are not limited to cases of 
collusion. 

78. The present procedure by originating summons under 
Section 23 causes considerable delay and sometimes in- 
volves extra appearances before the court. It is suggested 
that proceedings under Section 23 should be started by 
petition, be subject to the interlocutory jurisdiction of the 
registrars, and come before the court when interlocutory 
proceedings are complete. 

79. In the King’s Bench Division strict proof of personal 
service is required before judgment in default of appear- 
ance. In the Divorce Division, where questions of status 
are involved, so that the system should if anything be 
stricter, it is in fact far looser. I have come across cases 
where the petition had never in fact been served at all, 

80. So long as divorce by consent is no part of our law, 
it remains essential diat a period should elapse between 
the time when the case first gets publicity and the final 
divorce of the parties ; for the same reason it is necessary 
to retain the power of the King’s Proctor to intervene 
to prevent a miscarriage of justice. 

81 With regard to the Matrimonial Causes Act, 1950, 
Section 10(3),seeRaydcn on Divorce,5thEdition,page421, 
note (A). 

XVI. LEGiriMACy 



82. It is recommended that a child of a putative 
marriage should be legitimate. 

83 The pre-Reformation canon law recognised putative 
marriages ; i.e., where the defect rendering a marnage void 
was unknown to one or both of the parties ; a child m such 
a marriage was legitimate. This doctrine became obsolete 
at the Reformation. It is suggested that it should be 
restored It is for consideration whether the child or a 
putative marriage should not have full property rights so 
far as both parents are concerned. 



XVII. PROPERTY 

84 It is recommended that some system of community 
of goods between husband and wife should be introduced. 

85 In the majority of families the wife, during many 
years of her life, devotes herself to running the home and 
rearing the children, while the husband is the wage-earner. 
The husband may make substantial savings ; these, in law, 
belong to him alone, although it is the division of labour 
between him and his wife which makes it possible for 
him to make them. Even if a wife rnakes savings from 
her housekeeping allcNwance those savings in law belong 
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Year 


Married 

Women: 

Mainten- 

Orders 


Separation 

Orders 

ifl) 


Children 
and Young 
Persons: 
Mainten- 


Children: 
Any other 
Orders 

(c) 


Habitual 

Drunkards 




6,583 


78 


5,112 


6,501 


(6) 




7,257 


73 


4,569 




ib) 




7,395 


82 


3,968 




(b) 






7,175 


3,699 








7.681 


6,752 


3,159 


5,134 


539 




7,681 


6,755 


3,113 




374 






6,965 


3,095 










7,158 


3,354 


4,966 


391 




7,890 


7,265 


3,199 




193 




7,120 


6,349 


2,715 




210 




6,723 


4,819 


2,830 










5,170 


2,691 










5,248 


2,892 


4,906 


251 


1913 


7.959 


5,173 


2,884 








10,572 


5.527 




2,466 


6 




11,602 


6,044 


1,833 








9,469 


5,952 


941 








8,831 


4,580 










8,740 


4,250 










8,910 


4,508 


574 










4,644 












5,489 


474 




4 




10,389 


6,415 


535 








11,197 


7,387 












7,138 












6,927 


444 








10,705 


6,392 


432 








9,719 


5,773 












5,949 












5,807 


325 










5,182 












434 


820 










275 


611 










185 












181 










9,570 


148 












223 












290 


1,062 










291 


1,288 










223 












354 












738 


1,222 










498 . 


1,296 










497 


1,174 










534 








1950 


16,035 


515 


’ 







(di Between 1903 and 1935 figures cover separation orders with 
and without maintenance: the separation orders with maintenance 
are also included under “Married Women: Mamtenance Orders . 
From 1900 to 1902 and from 1936 to 1950 figures cover only 
separation orders without mamtenance. 

(6) Not listed before Licensing Act, 1902. 

(c) This category includes; committals to industrial and 
anoroved schools, supervision orders, or^rs for committal to care 
of a fit person, parental control of children, guardianship of 
infants orders and adoption and interim adoption orders. 

(d) The large increase in the number of orders during this year 
was due principally to the coming bto force of the Chfidren and 
Young Persons Act, 1933, and especially to committals to 
approved schools under the Act 

(e) The increase in the number of orders as compared with 1935 
is principally accounted for by adoption orders made in juvenile 
courts under the Adoption of Children Act 1926. 
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1935-1937: Criminal Statistics, 
Table XL 


England 


and 


Wales, 


1938 : Criminal Statistics, 

Table XXL 


England 


and 


Wales, 


1946-1948: Criminal Statistics, 
Table X. 


England 


and 


Wales, 


1949-1950: Criminal Statistics, 


England 


and 


Wales. 



Table XII. 

1939-1945 : Home Office, Statistics Division. 

{Received lOfA lanwary, 1952.) 



EXAMINATION OF WITNESS 



{Mr. 1. E. S. Simon, Q.C., M.P. ; called and examined.) 



1621. {Chairman): Mr. Simon, may we have your 
Christian names, for the record?— (Mr. Simon): locclyn 
Edward Salis. 

1622. And you are a member of the Bar, and a Queen’s 
Counsel and— I will say this for you, because 1 know 
it and you might rot like to say it — you have had a very 
large practice at the Bar. How long is it since you took 
silk?— 1 took silk last year, my Lord. 

1623. Am I right in thinking that the bulk of your 
practice as a junior was in tiie Divorce Court? — ^That 
is so. 

1624. But you were engaged in other courts as well? 
— Yes, I have been engaged in other courts. 

1625. Then, as we sec here, you were a member of the 
committee of the Bar Council concerned with prepar- 
ing evidence for this Commission, and, except as set out 
in your memorandum, you are in agreement with the 
evidence submitted by them. You submitted this merno- 
randiim with their consent. You edited the 5th Edition 
of Rayden on Divorce, and you make same references to 
it, for convenience, in your memorandum. Before I ask 
you a few questions on your memorandum, is there any- 
thing you would like to add to it, or would you rather 
just bring things out as they come? — There are one or 
two points I should be grateful if I could bring out as 
we go through the memorandum, but perhaps I could 
make one or two initial points which I have not dealt 
with in my memorandum but which have arisen out of 
other memoranda which I have seen. I should like to 
recommend first of all that the birth of a child to any 
parties to a marriage should be conclusive evidence of a 
valid marriage. It sometimes arises in a case of A.I.H., 
where the parties are themselves incapable of cousumrnat- 
ing the marriage and they have recourse to the expedient 
of artificial insemination ; if a child is born as a result 
of that expedient it seems to me only right that the parties 
should be held to have affirmed the marriage and should 
not be allowed thereafter to claim that the marriage was 
invalid, to the detriment of the child who has been born. 

1626. That I suppose you would limit, would you not, 
to “invalid on the ground of impotence”, because_ the 
marriage might be bigamous or something of that kind? 
— ^Yes, I think I should limit it to the case of artificial 
insemination itself, but it is for consideration whether 
it should also cover the case, say, of ejaculatio praecox. 
I should really put it as a part of the doctrine of sin- 
cerity, that where the parties have produced a child then 
they should not be allowed to affirm that the marriage 
is a nullity; there should be a conclusive presumption that 
they have approbated the marriage. I should limit it to 
nullity for impotence, not to miliity on the ground of 
informality or bigamy or any other defect. 

1627. Then of course the birth of a child might be 
due either to A.I.H. or to A.I.D., but you are limiting 
your observations to cases in which it is proved to have 
been the husband’s seed? — That Is so, my Lord. 

1628. As you have mentioned this subject and you have 
not said anything about it in your memorandum, what 
would be your views if the wife had a child by another 
donor, either (a) with tlie husband’s consent, or {b) without 
the husband’s consent? — So far as the legal position is 
concerned I should say that it is an open question. It 
does not in itself fall within any of the traditional de- 
finitions of adultery. On the other hand, it does seem 
to me that the court would be ready in such a case to 



hold tliat it sliould be adulterous, and I would recom- 
mend that that doubt should be cleared up by legislatiop 
in the sense that it should be held to be adulterous; if 
the husband consented, he could not thereafter complain 
because he would be a conniving party. 

1629. Quite. Coming to your memorandum. . — 

I wonder if I could deal with one or two additional 
points? My first point arises out of the evidence which 
the Archbishop of Canterbury gave before you the other 
day. I would recommend that there should be a state- 
ment in every petition as to whether the marriage has 
been consummated ; I would point out in that connection 
that there is nothing really revolutionary in that. In the 
old form of pleading in matrimonial causes such a state- 
ment was always necessary. It does mean that the rnatier 
would be brought to the notice of the parties, and their 
legal advisers, and it would save, I think, the unfortunate 
situation to which the Archbishop drew the attention of 
the Commission, where marriages are dissolved which 
could have been annulled. 

Secondly, I would recommend that there should be 
power in the court to vary separation orders both as 
to quantum and as to the actual separation provisions, 
in proper cases. 

1630. Is there any such power at the moment? — Only 
after a divorce, when it would amount to a marriage 
settlement. Thirdly, so far as legal aid is concerned, 1 
do not know how far this falls within the terms of refer- 
ence of the Commission, but at the moment, as you know, 
the legal advice section of the Legal Aid and Advice Act 
has not been brought into operation, and that means that 
there are a very great number of people of limibed means 
who do not receive legal advice and thereby sufl'er in com- 
parison with the wealthier section of the community. On 
the other hand, the bulk of the legal aid which is at 
the moment available does go to finance matrimonial 
causes, mainly divorce. The figures have recently been 
published for the year ending 3Ist December, 1951. 
I think the figures will he more striking for this year, 
because, in the first year on thfi whole it was only the 
Services Divorce Section which was in operation ; I know 
one will find that very large sums of public money are 
being spent in subsidising divorce, sums which, in my 
view, would be much better spent in providing legal advice 
generally, which would include provisions for reconcilia- 
tion if the trouble were matrimonial. 

1631. You think, in other words, that if more were spent 
on advice beforehand there might be fewer divorces? — I 
do think that, but it is really a question of, how will 
you use what means are at your disposal for a measure 
of social security? Is it better spent on providing advice 
or in subsidising the break-up of marriage? I should 
myself have no doubt that it should be the former. 

The last point is that since I wrote my memorandum, 
Dr. Summerskill’s Women’s Disabilities BiU has been 
before the House of Commons and as I supported it I 
should like to make my position quite clear. I am in 
favour of Clause 1 of that Bill, which you will remember 
provides for the attachment of wages or salary at source 
of a husband who has defaulted in his obligations under 
a maintenance order made by a magistrates’ court. I 
myself would go further than the Bill as drafted and apply 
it not only to wages and salary but also to miscellaneous 
benefits under the National Insurance Act. I am in favour 
of Clause 2, which is the clause providing that the court 
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can make suitable provision for a wife out of the house- 
hold furniture and effects, and can also substitute the wife 
for the husband in a tenancy. A question on that arose 
when the Archbishop was giving evidence before you. I 
would like to draw attention to the provision in Clause 2 
of Dr. Summerskill’s Bill, whereby the court may order 
the husband to guarantee the rights and covenants under 
the lease. In other words, the court can ensure that the 
landlord in that respect is protected. As you will have 
seen from my memorandum, I would myself go further 
than her existing Clause 2, and provide 'that savings 
made hy the parties during the marriage should belong to 
them equally, but perhaps we could deal with that point 
when we come to it. So far as Clause 3 is concerned, T 
cannot find myself able to support it. Clause 3 is the 
clause which provides that the court may fix a housekeep- 
ing allowance. It does seem to me to be an intrusion into 
domestic life for which very few people are ready, at this 
stage at any rate. Instead, I would give power to a 
wife to enjoy a maintenance order on the ground of wilful 
neglect to maintain, even though the parties continue to 
live together. At the moment a married woman whose 
husband is guilty of wilful neglect to maintain her can 
obtain a maintenance order against her husband, even 
though she is still living with him, but she may not enjoy 
the fruits of that order unless she leaves him. That clearly 
puts a premium on the break-up of the cohabitation. 
There are a certain number of husbands, I think, who arc 
purely feckless in this respect, and not ill-intentioned. 
I should allow the wife to continue to enjoy the provision 
that has been made for her, notwithstanding that she 
continues to live with her husband, instead of making her 
leave him in order to enjoy that provision. 

1632. Yes, several other people have made that sug- 
gestion also. Are these all the additional points you wish 
to raise? — Yes, my Lord. 

1633. Thank you. Would you turn then to paragraph 2 
of your memorandum, where you say: — 

“ It is recommended that, in the interests of society 
generally, and of children in particular, facilities for 
divorce should be abolished or, at least, greatly 
restricted.” 

1 shall not read what follows, but in paragraph 3 you set 
out your views on marriage and in paragraph 4 you say 
something on which I would like to ask a question: — 

"If individual hardship could be relieved without 
impairing the stability of marriage and the family as 
institutions, or causing harm to children as individuals, 
it should be done. That it could be done was un- 
doubtedly the belief of the legislature in granting in- 
creased facilities for divorce in 1857, 1923 and 1937 ; 
indeed it was hoped and claimed that marriage and 
family life would thereby actually be strengthened. We 
have now had sufficient experience to ascertain whether 
tliese beliefs and hopes and claims were well-founded. 
We have learnt that they were false.” 

Does that statement, “ We have learnt that they were 
false” rest upon what appears in the first sentence of 
paragraph 5, or would you like to elaborate it? In para- 
graph 5 you say: — 

“It is a matter difficult of direct proof, but few, I 
imagine, would controvert, that marriage and the famUy 
as institutions are less respected or stable than they were 
in 1857, or that spouses are by and large individually 
less secure or contented in the married state.” 

I wondered whether you could elaborate that in any way? 
— Paragraph 4 is really a statement which rests mainly 
on paragraphs 5, 6 and 7. 

1634. Yes, paragraph 7 certainly does amplify it, but 
the rest of paragraph 5 and paragraph 6 deal with the 
unfortunate results which follow to children from divorce? 
— In those paragraphs I was referring to the phrase 
“ marriage and the family ”. So far as marriage is con- 
cerned, as I say, it is a matter difficult of direct proof. 
I think one can only look first of all at the marriages of 
persons of an older generation, comparing them with the 
marriages of one’s contemporaries. One can look at social 
conditions so far as they are reflected in works of fiction, 
and in pamphlets dealing with the subject. It is only in 
that way that one can gain an impression, but it is a very 
firm impression on my part, that marriage was very much 
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more a respected institution in the middle of last century 
than it is today, and that family life was very much more 
highly prized. I think also one can see that the influence 
of the various reformers, like Bernard Shaw or the man 
who wrote The Way of All Flesh. Samuel Butler, has 
undoubtedly spread and it has had the effect, I think, 
which I have suggested. 

1635. Yes, I see, At the end of paragraph 5 you say: — 

“ Although divorce may give some alleviation to the 

difficulties of the pareots, taken as a whole it is at 
the expense of the happiness and well-being of the 
children.” 

I want to put this point to you : we have had suggestions, 
as you probably know, for divorce where the parents are 
already living separate. You deal with these specific 
suggestions later, hut in cases where, for example, the 
parties have lived apart for seven years, is not the 
mischief done already as far as the children are con- 
cerned, and would a divorce make it any worse? — do 
not think a divorce would make that particular marriage 
any worse, 'but my view is that divorce generally makes 
marriage weaker, and there is a direct connection, as I 
have suggested in my Appendix, between the increases 
in divorce and the increases in separation. It is because 
divorce strikes at the family as an institution that you 
get people by and large living apart in such very great 
numbers. Of course, it is not true to say that every 
separated couple is living apart because divorce is now 
so very readily 'available and because marriage is no 
longer respected as an institution. Nevertheless, by and 
large I think that is true. 

1636. You make this point in paragraph 7: — 

“It is frequently claimed by those who advocate 
easy divorce that the denial of facilities would merely 
result in the parties living separated, and possibly in 
an illicit union. If this were correct each extension 
of ‘the grounds for divorce should cause a fall in 'the 
number of spouses living separate.” 

That is because, if that view were correct, I suppose, the 
people who were living in illicit unions would get a 
divorce and 'marry? — ^That is the argument. 

1637. But you .point but that the contrary is 'actually 
the fact, and that the extension of the grounds for divorce 
in the past did not lead to a decline in 'the number of 
spouses separated. You say: — 

" On the contrary, each extension of the facilities 
for divorce has weakened the marriage tie generally, 
and this has been reflected in an increase in separated 
as well as in divorced spouses.” 

Do you wish 'to make any comment on your figures in 
Appendix I? — No, I think they speak for themselves. 
They seemed to me very striking. I had no idea that 
they were so striking until I bad them compiled. I wonder 
if I might clear up a matter at the end of paragraph 6, 
because I think it is rather misleading? The reference 
to figures of cases before the juvenile court at Middles- 
brough rather suggests that all the children are those 
of divorced parents. That is not so, the homes may have 
become 'broken in a great many ways, the parents being 
separated but not necessarily divorced. The figures there 
are borne out, I 'have found since, by the very few 
statistics on this matter available for the country as a 
whole ; perhaps it would be sufficient if I just mentioned 
the works of reference where the matter is dealt with, 
in case they have not been brought to your attention? 
There is Young Offenders, An Enquiry Into. Juvenile 
Delinquency, by A. M. Carr Saunders, H. Mannheim and 
E. C. Rhodes, Cambridge University Press, which gives 
the figures for boys only. There is a curious discrepancy 
between the figures for London and the provinces: in 
London 28.6 per cent, of juvenile delinquents in the 
sample taken came from broken 'homes ;• in all provincial 
towns, 36.1 per cent. An investigation was undertaken 
by the children’s officer of the London County Council 
covering the period of 1st July, 1949, to 31st July, 1950, 
and that is embodied in the London County Council 
Report of the Committee on Juvenile Delinquency,' 22nd 
September, 1950, page 21, Table 10. The figures there 
are very close to the figures given by Carr-Saunders and 
his associates ; 24 per cent, came from broken homes. 
There is a series of studies of juvenile delinquency in 
Liverpool at various dates, published by J. H. Bagot, and 
there are reports in Juvenile Delinquency, a Comparative 
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Study of the Position in England and Wales, Jonathan 
Cape, 1941, at page 83, and Punitive Detention, Jonathan 
Cape, 1944, at page 49. There the figures are very similar 
to the figures for Middlesbrough. For boys, in 1934, 
44.5 per cent, of juvenile delinquents came from broken 
homes ; in 1936, 41.4 per cent. In those two years the 
figures for girls were 56.3 per cent, and 49.9 per cent., 
respectively, and for boys and girls together in the period 
1940 to 1942 it was 51.4 per cent. ; in other words, over 
50 per cent, of juvenile delinquents in those years came 
from broken homes ; I should think that the figure has 
increased in the post-war period, but I have not got 
statistical evidence of thaL 

1638. Thank you. In paragraph 9 you say: — 

“ Even from the point of view of spouses themselves 
divorce is undesirable. I firmly believe that if there 
were no facilities for divorce the iparties would make a 
good best of their situation, and their ultimate happiness 
would be increased.” 

To put the other side of it to you, what would you 
say of cases where there was cruelty on the part of 
one spouse, or persistent adultery or insanity? Is not 
divorce better than no divorce in cases like that? — ^In 
the individual case, yes, my Lord. But the point I was 
endeavouring to submit to the Commission was this, that 
easy divorce encourages that type of conduct, that people 
commit adultery more readily because they can change 
their mate. If one could only obtain an order for judicial 
separation, that type of conduct would, I believe, decline ; 
spouses, knowing that they had to live together, would 
try to make the best of it. 

1639. You would, I understand, retain an order for 
judicial separation? — ^Yes, I would. 

1640. But you think that on balance, even in these 
cases, it is better for the community that there should 
be no divorce? — Yes, I think by and large, taking spouses 
as a class, they would be happier if there' were no divorce, 
although unquestionably the individual spouse who is ill- 
treated might in some cases be happier with a divorce. 

1641. It is said, of course, against you, that where a 
marriage has broken up and one party desires to have 
another union which might pro've more beneficial and 
more happy, he or she should have that opportunity. 
What do you say to that? — ^It is employing a similar 
argument to say that because there are burglars about 
who do not respect private property therefore the institu- 
tion of private property should be abolished. There are 
arguments for abolishing private property as an institu- 
tion, but that is not a good one. 

1642. You say in paragraph 10: — 

“ If it were considered inexpedient, in the present 
state of public opinion (in which, however, there are 
indications of a reaction), to abolish all facilities for 
divorce, it is recommended that divorce should always 
be at the discretion of the court, which must be satisfied 
that it is in the public interest, and in particular in 
the interest of any child of the marriage, that the 
particular parties should be divorced.” 

I wanted to ask you two questions on that ; first of all, 
it is difficult perhaps to gather whether there is or is 
not a reaction, but could you expand in any way your 
statement that there are indications of a reaction against 
easy divorce today?— Yes, I have a feeling that the com- 
munity as a whole is more alive to the evils that easy 
divorce has brought about, particularly to the direct con- 
nection between divorce and juvenile delinquency. I 
think, too, that the mere figures themselves have caused 
a good deal of alarm in responsible quarters. I have in 
mind — I do not know whether you are going to call him 
as a witness — the former Home Secretary, Mr. Chuter 
Ede, who has an immense experience of these matters 
as a magistrate and as Home Secretary ; he expressed 
himself recently as being considerably alarmed at the way 
the problem had grown. I think there are a number of 
indications of that sort in all quarters. 

1643. The other question I wanted to ask you was: 
assume that your suggestion were adopted and that, what- 
ever the grounds put forward for a divorce, it should 
always be at the discretion of the court, which must be 
satisfied that it is in the public interest, what principles 
do you suggest the court should apply? You see, the 
difficulty ^hich occurs to me and, ng doubt, to offiers, 
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is this: it would depend so much, would it not, judges 
being human, upon which judge you came before, if it 
were left so very much in the air as that? If you have 
divorce at all, is there not something to be said for 
having definite causes for which a divorce can be granted? 
— ^Yes, my Lord. I put forward this suggestion with 
some hesitation, in view of the fact that one might get 
a lack of uniformity in the exercise of the discretion, 
On the other hand, courts have been given a discretion 
before, and after a time a body of principles very largely 
reflecting public opinion does come to be worked out. 
For example, as the Commission knows very well, since 
1857 there has been a discretion to grant a decree of 
divorce if the petitioner has been guilty of adultery, for 
example, and that discretion has been exercised with a 
reasonable amount of uniformity, in spite of the fact that 
undoubtedly different judges have had different views. 
It does mean, though, that you must have a small body 
of judges specialising in divorce work and in pretty close 
communication with each other. If that happens, a body 
of principles on which the discretion is modelled is 
built up. 

•1644. Of course, the discretion in the case of a petitioner 
who has committed adultery is of a limited nature in 
this sense, that the petitioner knows two things : first of all, 
that if he proves the adultery of the respondent, subject 
to this discretion he will get a decree, and, secondly, fliat 
there is this discretionary bar if he has been guilty of 
adultery. Here you would have to leave the discretion 
very much at large. However, I appreciate your answer. 
In paragraph 48 you set out some proposed new grounds 
for divorce, and you recommend that none of them should 
be a ground for divorce. In paragraph 49 you say:— 
“ Divorce by consent would strike at the root of 
marriage as an institution. Marriage is entirely different 
from ordinary contracts ; the State and the children 
are interested in its stability.” 

I want to put to you a summary of what was said to 
the Commission by Professor Gower, and hear what com- 
ments you have to make on it. I hope it is a reasonably 
fair summary if I say that he said: “Today divorce by 
consent really exists, because if both the parties are deter- 
mined to 'have a divorce, they can always get it by means 
of deceiving the court” {these he called “bogus cases") 
“ therefore you might as well introduce divorce by consent 
and let the thing be free and open. The parties will then 
come and say : ‘ "We cannot get on togetlier and we want a 
divorce ’ That, he suggested, is better than the present 
state of affairs where there is constant deception of the 
court ; if .pople are sufficiently determined they will get a 
divorce. “What do you say about that? — ^I do not believe 
that there is constant deception of the court. I think that 
there are undoubtedly cases where the court is deceived, 
but I think the position can be very much mitigated by 
having practised, experienced, vigilant and, above all, 
specialist judges dealing with these matters ; if that is done, 
then, with ttie protection of the Queen's Proctor, the 
chances of deceiving the court are very limited. In so far 
as such collusive cases exist, there seems to me to be no 
more reason for abolishing marriage as we know it as an 
institution than, as in the example I gave before, for 
abolishing private property because some people break 
the laws relating to property. If the court is deceived, 
what one should try to do would be to limit the oppor- 
tunity for deception and to increase the machinery the 
court to ded; with deception, but not necessarily to adopt 
an expedient which would give an entirely different charac- 
ter to the contract of marriage, by making it a terminable 
contract 

1645. Then, if you will turn to paragraph 53, where you 
deal with habitual drunkenness, you think that that should 
not be a ground for divorce and you say ; — 

“Habitual drunkenness frequently results in acts of 
cruelty directed against the other spouse, and this gives 
an existing right to divorce. If it remains purely sub- 
jective, it would seem to be like any other pathological 
condition, i.e., to fall within the general acceptance of 
the other spouse ‘ for better, for worse 
Of course, habitual drunkenness not resultbg in acts of 
cruelty can give rise to great misery. 'What do you say to 
that? — The case I am envisaging there is that of patho- 
logical drinking. Of course, it does give rise to very, very 
great -misery, but so does any other manifestation of a 
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pathological condition. A common pathological condition 
is an anxiety neurosis ; to live with a person who has got 
an anxiety neurosis is very, very trying indeed ; it can 
take various manifestations, of which drinking is one, but 
not a very common one. I cannot myself see any reason 
for differentiating between that particular symptom of a 
pathological condition and any other which may be equally 
trying to live with. You will see in my Appendix that 
the number of separation orders which are now made on 
the ground of habitual drunkenness is very small ; it has 
practically disappeared as a ground. 

1646. What exactly do you mean by saying “ if it 
remains purely subjective”? In what sense do you use 
that adjective? — The man who drinks quietly by himself, 
but does not overflow into the life of the other spouse. 

1647. You are using the word ” subjective” in the sense 
of something that is not manifested by acts to the other 
spouse? — ^That is so, my Lord. 

1648. Would you now turn to paragraphs 82 and 83, 
which are headed “Legitimacy”. 1 am not sure how far 
this comes within our terms of reference, but T want you 
to explain something. You say: — 

“It is recommended that' a child of a putative 
marriage should be legitimate. 

The pre-Reformation canon law recognised putative 
marriages, i.e., where the defect rendering a marriage 
void was unknown to one or both of the parties ; a 
child of such a marriage was legitimate.” 

Would you mind giving me instances of what sort of 
defects and what sort of putative marriages you are 
thinking of?— Under the canon law it was any of the 
defects. 

1649. You mean by a putative marriage, any marriage in 
which the parties have gone through a ceremony of 
marriage? — ^Yes, where they have gone through a ceremony 
of marriage which was defective, but the defect was not 
known to one or both of the spouses. 

1650. What if one of the spouses was already married, 
for example?— I was going to give that as an example. 
If, say, the man was already married, and he goes through 
a ceremony of marriage with a woman who is unaware 
that he is already married, as a result of which she gives 
birth to a child, the marriage is of course void both in 
canon and civil law, but the pre-Reformation canonists 
said that in such a case the child should be legitimate. 

1651. Lord Keith tells me that that is the law of Scot- 
land.— I. rather suspected it was, it is very close to the 
canon law. 

1652. Does it come to this, that if the parties have gone 
through a marriage ceremony and there is some defect of 
which only one of them knows, or of which neither of them 
knows, any child born of that marriage should be legiti- 
nnate? — ^That is so, as I understand the canon law. The 
recommendation would include, of' course, impediments to 
form, for instance ; if it were known to one of the spouses 
only or to neither of the spouses that the banns had been 
improperly published, then the child would be legitimate. 

1653. Arising out of that, there have been a number 
of suggestions that the child should always be legitimated 
by subsequent marriage even if at the time of its birth 
the parties were living in adultery. What do you say to 
that? — 'I should be in favour of that, I should limit the 
status of bastardy as much as possible. 

1654. It is said in favour of the suggestion that it is 
not the child’s fault It is said against the suggestion^ that 
it might possibly encourage people to embark upon illicit 
unions, and they would more readily do so if the child 
could subsequently be legitimated. You do not think 
that should outweigh the other considerations? — I do not 
think that that is a very real objection. There may be 
something in it, but it certainly should not outweigh the 
benefits which legitimation would give to the child. 

1655. In paragraph 85 you suggest: — 

“ A system of community of goods acquired during 
marriage would merely be a recognition of the division 
of labour between husband and wife. There is no good 
reason why it should only be recognised on the break-up 
of a marriage by divorce.” 

There are, of course, certain practical difficulties. For 
instance, where the husband is in a business and the wife 
is completely ignorant of business matters, is it not rather 
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difficult if anything he earns in the business belongs to 
both of them and he is not free to use it for the develop- 
ment of his business? That is one of the objections which 
has been put. — think that normally he would be free to 
use it for the development of his business ; the develop- 
ment would be for the benefit of both husband and wife. 
That is the way in which a normal marriage, where the 
husband is in business, does function, I imagine, and if 
marriage lasts the savings are eventually shared because 
the property devolves upon the widow. However, where 
there is a divorce it does seem to me to be intensely unfair 
and unjust to the wife who has spent her life in raising a 
family, and who very often may have spent immense time 
in helping the husband in the early struggling years of a 
business, that he should be free to dispose of the property 
as if it were absolutely his own. 

1656. (Mr. Justice Pearce): Regarding paragraph 10, 
if it is left to the discretion of the judge whether to grant 
a decree or not, from a practical angle how is it going to 
work out? Taking the ordinary undefended case, where 
a wife wants a divorce and the husband is not represented, 
or vice versa, on what ground would a judge be justified 
in withholding the remedy for which the petitioner asks? 
—In another paragraph I have suggested that the court 
should be very much more apprised as to the real facts 
of the case by the use of reconciliation machinery. I 
would suggest that a judge should refuse a decree if there 
are children. That would be the first thing. 

1657. You mean, as a working rule? — As a working 
rule, not an invariable rule, because it is a matter of 
discretion, but as a working rule that should be one of 
the matters which should be weighed. 

1658. You know yourself how much easier it is to 
talk about a situation in theory than to deal with it in 
practice. Suppose a wife wants a decree on the ground 
that her husband has gone off to live with someone else ; 
if you are going to require the judge to have before him 
the report of the reconciliation officer, the system cannot 
work unless the parties are forced to have dealings with 
the reconciliation officer? — No. 

1659. So that what you are really saying is this, is it 
not, that as a condition precedent to a wife getting a 
divorce when her husband is going to live with somebody 
else, a reconciliation officer should have seen both parties 
and satisfied himself that a reunion is impossible? — Yes, 
that is so. 

1660. Then at what stage do you make them go to the 
reconciliation officer? — I should not make them go to a 
reconciliation officer at all, I should 'make him go to them, 
at the very earliest stage practicable. I am against the 
formhl reconcilation machinery that there is in France, 
for example, where you just appear before a subordinate 
official of the court as a formality which does not mean 
anything. 

1661. That is a reconciliation machinery which, I think 
all the witnesses are agreed, has not worked in other 
countries. You have really got to face this, have you 
not, that if it were left on a voluntary basis a large pro- 
portion of the couples would never have any dealings 
with the reconefiiation officer? Or would you suggest that 
before they file their petition they should have to give 
•their names to somebody so that a reconciliation officer 
could visit them?— Yes. What I should suggest is that at 
the earliest possible opportunity, either at the legal advice 
stage or, if that cannot be arranged, at the petition stage, 
the reconciliation officer should call on the parties, He 
would have their addresses, in both cases. 

1662. Then you would make them give their names to 
someone who would set the reconciliation officer in 
motion?— Yes. 

1663. Do you think that it might be better if he were 
iset in motion before the petition was filed, because if the 
petition has actually been filed it is harder for the recon- 
ciliation officer to produce results?— Yes, that is so, _at 
the earliest stage possible, preferably at the legal advice 
stage. 

1664. You mean, when they are applying for legal aid? 
—Yes. As I suggested in ray opening statement, the legal 
advice section of the Legal Aid Scheme should be brought 
into operation, if necessary at the cost of the litigation 
side, so far as divorce is concerned. 

1665. Would you make it part of the duty of a solici- 
tor, where there is no legal aid, to notify the reconciliation 
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officer that he is advising a client on proceedings for a 
divorce? — Yes. I have not thought that out, but if I 
may say so that seems to me to be a very good sugges- 
tion. I thought probably the first opportunity would be 
on the filing of the petition, but I can see no reason at 
all why the solicitor should not apprise the reconcilia- 
tion officer at an even earlier stage. 

1666. I only suggested that because it would seem right 
to treat everybody alike, and the person applying for 
legal aid has to have his name given to a reconciliation 
officer. Of course if a judge is never to pronounce a 
decree of divorce unless there is a report from a recon- 
ciliation officer that the marriage is hopeless, interviews 
with the reconciliation officer are really being made com- 
pulsory? — Yes, that is so. 

1667. So that what you intend is to leave it to the 
discretion of the judge? — ^Yes, that is only one of the 
matters which would weigh with him, but it would be 
a condition sine qua non that there would be no divorce 
unless the judge was satisfied that reconciliation was 
entirely out of the question. 

1668. Then you would have to make it a statutoiy 
obligation for him to say that he would not pronounce 
a decree of divorce unless he was satisfied that there was 
no chance of reconciliation? — Yes, I do not know that 
it would matter whether it were left as a principle for 
the exercise of judicial discretion, or if the discretion were 
guided by a statutory provision. 

1669. You see, you have got to face the fact that you 
are asking a judge to refuse to a woman who has been 
greatly wronged, a remedy which she is seeking? — ^Yes. 

1670. If you are going to ask him to do that, you 
have got to make his duty to refuse in certain cases 
perfectly clear? — ^Yes. I would, for example, suggest that 
the remedy should always be refused if the two parties 
were in pari delicto; if, for example, the husband had 
committed an isolated act of adultery and he was com- 
plaining of an isolated act of adultery on the part of 
his wife, it seems to me that there is very little reason 
then for giving a divorce. Generally, as I said, I put 
forward the suggestion in paragraph 10 with some hesi- 
tation. I regard it as entirely a second best to the recom- 
mendation I make in paragraph 2 ; the reason is that 
I think one has to go the whole way because of the 
difficulties which Mr. Justice Pearce has just been point- 
ing out as arising on the recommendation in paragraph 
10. But I do not think that the recommendation in 
paragraph 10 is impossible. I think any exercise of dis- 
cretion is difficult for the court, but the court has coped 
with it. I know that you will correct me, my Lord, if 
I am wrong, but I imagine that the Courts of Equity, 
which had almost unlimited discretion, had very little 
guidance, at any rate in the early days of equity. 
(Chairman) : I think that is so ; there is a modern 
example in the Inheritance (Family Provisions) Act of a 
difficult discretion, which I have had to exercise, when 
one has to say whether a man by his will has made fair 
provision for certain dependants, but there the statutes 
give certain limits beyond which one must not go. 

_ 1671. (Mr. Justice Pearce): Yes, but, you know, the 
discretion in the Courts of Equity about which you are 
talking is very much easier to exercise than the discretion 
which a divorce judge would have to exercise when 
compelling two people, who both wanted a decree and 
thought ffieir marriage had broken down, to continue 
unit^. You follow the difference? — Yes. 

1672. When you are exercising a discretion between 
A and B, it is a matter of commonsense and justice, 
but when you are saying to two people who want a 
marriage dissolved, “I am not going to dissolve it”, it 
is very difficult for a judge? — ^Yes. On the oflier hand, 
ffiat was exactly the problem which did face the former 
ecclesiastical judges in the sphere of a judicial separation, 
or, las it was known at the time, a divorce a mensa el 
thoro, and constantly in the old cases you had judges of 
very great eminence saying : “ It is true that both parties 
here want to live separate and apart, buit I have to pay 
regard to the institution of matrimony, and if I cannot 
reconcile it with my conscience to say that they have 
brou^t themselves within the principle of the law, ffien 
they must make the best of it”, 



1673. In paragra^ph 17 you talk about condonation of 
■the offence complained of, and you deal in a later para- 
graph with the suggestion that condonation should be 
presumed equally against the husband or wife whenever 
there has been intercourse between them. — Yes. 

1674. Recondliatiou is made much more difficult by the 
fact that one act of intercourse is held to amount to 
condonation, is it not? — Yes, I think it is. 

1675. There are many cases where people who, if they 
could try to live together for a few days, would risk 
trying again, W'here they will not risk it now that it means 
that they lose all their remedies? — ^Yes, I think that is so. 

1676. Would you be in favour of condonation being a 
discretionary bar? It would obviously be wrong that 
after people had lived together for a year the marriage 
could be torn up for a pre-existing matrimonial offence. 
But would you think it right that there should be a 
discretion so that people could attempt reconciliation by 
living together for a few weeks or even a few months, 
but they would still not have lost all their remedies?— 
No, Sir, I would not be in favour of making condonation 
a discretionary bar. It seems to me that if somebody 
has forgiven an offence, and expressed that forgiveness 
in an 'Overt 'act, that should be an end of the matter. 
He should not afterwards be able to complain that he 
has been wronged. I do not believe that the problem 
is a very real one, because of the doctrine of revival in 
English maittimonial law ; even if an offence is forgiven 
it can be revived by a subsequent matrimonial offence. 
For example, if a wife forgives her husband who has 
deserted her or who has committed adultery, and she has 
full sexual intercourse with him, that, I think, should 
amount to a complete forgiveness of the offence. But if 
he subsequently leaves her, or even treats her unkindly, 
that revives the earlier offence; so I do not think that 
the possible loss of a remedy need weigh with her very 
much in considering whether to forgive him. If the 
reconciliation is a success the question is at an end ; if 
it is not a success then he has probably committed some 
wrong which will revive the previous offence. 

1677. About your suggestions in paragraph 22 onwards 
with regard to courts of summary jurisdiction, I think 
my Lord Chairman would agree that this is not the 
moment for going into that matter in detail, but .possibly 
you could help us at some later stage if we want help 
on the matter? That also applies to international law? — 
I would be very glad to be of assistance. 

1678. Your recommendation in paragraph 40, that the 
court should have power to grant a decree of judicial 
separation, or an order for maintenance, in place of a 
divorce, is subject to the same difficulty that I was 
putting to you when we were dealing with the judge’s 
discretion in withholding a divorce? — It is a corollary of 
the other. 

1679. And it all depends on some help being given to 
him by a reconciliation officer, does it not? — Yes, I think 
it does. If I may say so, my Lord, the matter I set 
out in paragraph 41 is of some relevance in answering 
the question which Mr. Justice Pearce put to mo about 
the exercise of the discretion ; the position is this, that 
in the courts of summary jurisdiction if a wife complains 
of persistent cruelty the court can make a anaintenance 
order in her favour without making a separation order. 
That does give an opportunity for .the spouses subsequently 
to come together. The court does not really have very 
much difficulty in exercising its discretion to decide 
whether the full separation order should be made or 
whether it should only be a maintenance ordler. I suggest 
that a similar discretion should be given to a High Court 
judge so that, even if he is satisfied that there has been 
some matrimonial unkindness which does invade the 
sphere of life of the other spouse and cause injury to the 
health of the other spouse so that it would amount in law 
to cruelty, yet he may still say, ‘‘This marriage is not 
dead. I will grant a maintenance order in the hope that 
the spouses can come together again ”, thus giving him the 
power that every magistrate in the land has got. 

1680. With regard to paragraph 57 on collusion, you 
have no doubt seen the memorandum from the Bar 
Council? — ^Yes. 

1681. They suggest in respect of collusion that any 
reasonable acts of bargaining made with regard to main- 
tenance after the initiation of the proceedings should not 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTES OF EVIDENCE 



213 



^Jum, 3952] 



Mr, J. E. S. Simon, Q.C., M.P. 



[Continued 



be held to be collusion. Would you agree with that? — 
I should prefer to leave it in the form that I have put 
it. I had some doubt as to an alteration of the present 
law of collusion, because it is so easy to move in the 
direction towards divorce by consent. Whait I had in mind 
was that in certain cases the collusive arrangement is so 
slight that what happens is that the petition is dismissed, 
£25, say, paid, and then a fresh petition which would be 
free from collusion presented on the same ground, and 
the decree granted almost automatically. It seemed to me 
that it might be advisable to give the court a discretion 
in the case of a trifling collusion where if a fresh petition 
were presented a decree would be granted. I should say 
that all agreements, part of the consideration of which 
relates to the initiation or prosecution of the suit, are 
undesirable. 

1682. You would be making collusion a discretionary 
bar instead of an absolute one? — ^That is so. 

1683. With regard to para^aph 60, I think the Bar 
Council make the same suggestion. You are in agreement 
with them? — Yes. There is a'certain amount of over- 
lapping because the Bar Council’s memorandum was rather 
late and I had to write my memorandum on the basis of 
the Bar Council’s memorandum remainiug in the form 
it was in when I wrote. 

1684. That was not a criticism, but I only wanted to see 
where you were in agreement. On paragraph 63 you are 
in agreement with them? — Yes. 

3683. And paragraph 64. On paragraph 85, would 
you be content with the suggestion of the Bar Council 
that a fudge should be entitled to make any order that was 
just with regard to the disposition of the household and 
the home? — I am in agreement with that. The Bar 
Council recommends that there should be a division of 
property at the discretion of the court on the break-up of 
the marriage. My paragraphs 84 and 85 go beyond that. 
I advocate some form of community of goods whether the 
marriage is broken up or not. 

1686. There is community of goods under the present 
law to this extent, that the husband has to support his wife, 
and she gets a reasonable widow’s portion, which has been 
defined. — On the break-up of a marriage. 

1687. On the break-uip of a marriage he has to pay her 
maintenance? — Yes. 

1688. Not on the basis that it is her money, but on the 
basis that it would be her right if she were a widow to 
have that part of his property. If that right were also 
applied in respect of domestic articles, would not that 
meet the situation satisfactorily?— It would only meet it on 
the break-up of a marriage. It seems to me that equity 
demands that it should be recognised even if the marriage 
has not broken up. 

3689. Then the court would not come into it? — ^I do not 
think the court should come into it. 

1690. This is not for divorce judges then?— No, it is 
general. I think it does fall within your terms of reference, 
if I may say so. {Chairman) : Yes. 

3691. {Mr. Justice Pearce)-. I had thought that you 
ment a division of property on the break-up of a 
marriage. — No, I would go beyond that and say that where 
a husband is enabled to make savings and acquire property 
through 'the self-sacrifice of his wife in taking the care of 
the children out of his hands, the property should belong 
to them equally. There is no reason why it should belong 
exclusively to the husband. 

1692. {Mr. Mace): Would you help me with regard to 
the reconciliation officer. I understand your suggestion to 
be that he should go to the parties, and he should have 
knowledge that they need his services either from the legal 
advice centre or from the solicitor. Had you considered, 
before you gave that opinion, the professional interest of 
the solicitor and client?— I had not really considered 
the matter in any great detail, The suggestion was put 
to me by Mr. Justice Pearce and because I said that the 
earlier (the reconciliation officer intervenes the better, it 
seemed to be a sound suggestion. I do see the point that 
you are putting. 

1693. I was trying to visualise when there would be a 
duty upon the solicitor which would oust his duty to his 
client. • It is very difficult, is it not? — ^Yes. 



1694. {Chairman) : Might I rush in rather rashly with 
the possible suggestion that if anyone went to the Royal 
Courts of Justice to file a petition he should be told 
there, “ You cannot file a petition until you have seen the 
reconciliation officer. If you give me your address I will 
see that he comes round and sees you That would apply 
to every petition whether the parties were getting legal 
aid and advice or not Would that meet your views as a 
possibility? — I myself feel that so far as the persons who 
get legal aid are concerned the time when they apply 
for their aid or advice is the earliest practical moment and 
a very convenient moment at which to enlist the help 
of the reconciliation officer. It is in the small proportion 
of cases where the petitioner does not enjoy legal aid or 
legal advice that the difficulty arises. I should have 
thought that a purely formal statement to be rendered by 
the solicitor would over-ride and not necessarily conflict 
with the duty to his client. All he has got to do is. 
instead of writing the ordinary solicitor’s letter that is 
written before a petition is brought, to fill in a form notify- 
ing a reconciliation officer that he is about to bring a 
petition. I think it is a matter on which I am not really 
competent to express an opinion, certainly not to con- 
trovert anything. 

3695. {Mr. Mace): I visualise a client saying to the 
solicitor, “You are not to inform the reconciliation officer 
of my instructions to you”. — 1 do not think that there 
would be any difficulty, any more than if a client said 
to his solicitor, “You are not to inform the court that I 
have committed adultery”, The solicitor merely says, “1 
am very sorry, you had better go ito somebody else ”. 

1696. Then you would make it part of the law that as 
soon as a spouse seeks legal advice from a legal aid 
centre, a solicitor or any other person qualified to give 
advice, there must be a notification at once to a recon- 
ciliation officer? — ^Yes. As I say, 1 am giving this opinion 
without really having thought the aspect out so far a.s 
the professional duty of a solicitor is concerned, All I 
do say is that in my view there should be at the earliest 
possible moment the intervention of a reconciliation 
officer ; the earlier he comes in the more likely are his 
efforts to be successful. 

1697. It is the practical difficulties which cause me con- 
cern. Suppose that an old client, who has the confidence 
of his or her solicitor, comes in and has a very confidential 
talk merely upon the suspicion that the other spouse is not 
playing the game. That would not be the moment, would 
it?— No. 

1698. At what moment are you going to make it obliga- 
tory upon the professional man to disclose his client’s 
business? — I should say before the petition is launched. 

1699. That may be too late.— I agree, I think it may be. 

I think the only practical answer is to say before the 
petition is launched, and if possible I think one would 
want it earlier. I do not think that in the sort of case 
that has been put to me, there is quite the same difficulty, 
because that type of family solicitor generally does try to 
reconcile the parties himself. He performs part of the 
offices which are necessary. That, however, does not really 
answer the question. 

1700. (May I turn to paragraph 23. Do I understand 
that the tribunal in your view would deal with all matri- 
monial matters big and small? — ^Yes, what I have suggested 
is a hierarchy of domestic courts, the contested matrimonial 
suits properly speaking being dealt with by a High Court 
judge of the Matrimonial Division. 

1701. I did not mean to go into the constitution of the 
tribunal, but what I wanted to know, first, was if your 
idea is that there should be a separate tribunal for all 
matrimonial disputes, big and small?— Yes. 

1702. With the collecting officers of the magistrates’ 
courts transferred? — ^Yes. 

1703. With those officers collecting divorce maintenance 
if necessary? — If necessary, yes. 

1704. Do you agree that there is some difficulty in 
collecting divorce maintenance? — Very great. 

1705. And your remedy? — My remedy is Clause 1 of 
Dr. Summerskill’s BiU. 

1706. Apart from attaching wages, how would you 
remedy the machinery? — I have not sufficient experience to 
answer that question. I do know that the existing 
machinery is defective, and I think that some such 
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machinery as is suggested in Clause 1 of Dr. Summerskills 
Bill is necessary, but there are a very great number of 
cases where maintenance is paid regularly either direct 
or through the collecting officer of the court. 

1707. Would you agree with this? A divorce decree 
could be registered in the magistrates’ court and mainten- 
ance collected there through their machinery?— I do not 
see any difficulty in that. 

1708. You would support that?— Yes, I would. I can 
see certain advantages in it too, because of the machinery 
for enforcement which the magistrates’ court has. 

1709. Now with regard to Clause 1 of Dr. Summer- 
skill’s Bill, would you agree that there is the husband 
who is a good payer but faOs on evil times ; there is the 
husband who is a poor payer but who does his best ; and 
there is the husband who will not pay?— Yes. 

1710. If you enforce upon the good payer the pro- 
cedure of having maintenance payments collected from 
his employer do you not think you will cause troubl'e, 
serious trouble? — I think you would in such a case, but 
Clause I of Dr. Summerskill’s BUI does not provide for 
tliat, it is to operate only in default of payment. 

1711. It will apply to a good payer who has got in 
default owing to illness and is in difficulties?— He has got 
power to go back to the court to have his order varied ; 
that is the real remedy. {Chairmmi ) : Might I just say 
this in regard to your last observation, under the Bill the 
default must have been made and the person in question 
must be in regular employmient. It does not apply, as I 
understand it, to a case where default has been made 
owing to illness. I think you said that he may be a good 
payer but is behind with payments through no fault of 
his own. That case is apparently covered. 

1712. {Mr. Mace)'. The bad payer does not intend to 
pay, does he? — ^No. 

1713. He will go to prison?~Yes. 

1714. There are a great number of them? — A very great 
number and the arrears are thereby extinguished. 

1715. How is this proposal to attach the man’s wages 
going to help?— It helps his wife. Instead of having the 
barren satisfaction of knowing that her husband is in 
prison, she gets her maintenance. 

1716. But does he work?— I have suggested that in 
addition to his wages his national insurance benefits could 
also be attached in the same way. If he is so contuma- 
cious that he refuses to work and seeks to draw his 
unemployment insurance money, I see no reason at all 
why the wife should not have the benefit of that too ; the 
same thing goes for sickness benefit. 

1717. {Afr. Maddocks) : Have you had any experience 

at all in trying to enforce payments through default of 
the husband? — No direct experience. 

1718. Would you tell me how you can make any deduc- 
tions from a man who (i) has no work, (ii) does not come 
under nation^ insurance and (iii) insists on living on 
national assistance?— No, I do not think you can. The 
wife in such a case is then forced herself to go to national 
assistance. That is the one case in which she would be 
no better off under the proposed clause in the Bill ; but 
she would be no worse off. 

1719. Do you not think that the magistrates’ courts, or, 
if the jurisdiction is taken away from the magistrates’ 
courts, the court which is substituted, ought to have the 
power to send that man to prison? — ^Y es, I think that that 
power should be preserved. But I do not think it is an 
adequate substitute for the power to attach wages in the 
same way that you can attach a debt. After all, the wages 
are the source to which a married woman is entitled to 
look for her support. 

1720. Have you made any enquiries to find out what 
the result is when a magistrate sends round, as he is 
entitled to do, to an employer to find out what a man has, 
in fact, -rficeived over, say, the previous three months? — I 
know that it is part of the machinery of magistrates’ courts 
to compel a certificate of earnings to be produced. 

1721. Have you any experience of the effect that that 
quite frequently has on the man’s employers? — I have 
heard it suggested that 'it sometimes militates to the man’s 
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disadvantage. I can only say this, that when Dr. Summer- 
skill’s Bill was debated in the House of Commons not a 
single one of the trade union representatives spoke against 
this particular provision, and, after all, they are the people 
who know if it would have any ill effect on a man’s 
employment. I have also, if I may say so, taken it up 
with my local Trades Council at Middlesbrough and 
though there was then strong objection to Clause 3 of the 
BUI there was not any objection voiced to me against 
Clause 1. 

1722. It is the employer who would make the trouble, 
is it not?— Yes, the employer might make the troubl,e but, 
after all, that is mainly because it is an inconvenience to 
thim. He has already got to deal with the System of 
P.A.Y.E. which is an inconvenience to him. If he owes 
a debt to somebody that debt may be attached by ordinary 
garnishee proceedings, and that is an inconvenience to 
him. But it is part of our machinery so that orders of 
the courts are not sterile and barren. 

1723. I will leave that ; I was following up a previous 
question to you. Would it be an unfair criticism of the 
first part of your memorandum to suggest that you do 
not take into account at all the social evolution which has 
taken place in the last hundred years when you suggest 
(1) that there should be no divorce and (2) that marriages 
were happier in 1857? Surely our whole life has altered 
since those days? Have we not got to make provision for 
that? — I am sorry, I do not follow you. 

1724. You recommend in paragraph 2 that there should 
not be any divorce and in paragraph 5 you say : — 

“ It is a matter difficult of direct proof, but few, 1 
imagine, would controvert that marriage and the family 
as institutions are less respected or stable than they 
were in 1857 . . ." 

Is there any useful purpose in comparing the present day 
with 1857, having regard to the complete change that has 
taken place in our social conditions? — think that you 
have to take those changes into account. I think it is 
important to compare marriage and the family as institu- 
tions, first of all, with what they were before the momen- 
tous decision in 1857 was taken and, in the second place, 
so far as one can, with conditions abroad, firstly in 
countries which have very easy divorce, and secondly in 
countries which have no divorce at all. In each case you 
have to discount a great many factors. For example, you 
would be quite wrong to argue from New Zealand 
experience directly to English experience. Similarly, it 
would be wrong to argue from 1857 ecperience direct to 
modem experience, without taking into account the fact 
that we have now the social and legal equality of women. 
I hope I have taken all those matters into consideration, 
and I am still quite firmly convinced that nothing has 
happened since whicjh would account for the break-up 
of family life which has occurred, and for Increasing 
juvenile delinquency, other than easy divorce. Another 
point, if I may put it, is that there are social conditions 
which operate in the other 'direction. For example, the 
ordinary living conditions in the towns were very much 
worse in 1857, and yet I do n'ot think that the juvenile 
delinquency was so great ; that was purely because the 
humblest family was a sound background for the child. 

1725. I doubt whether .the living conditions even in 
1857 were very much worse than they are today in 
Bermondsey and Southwark, where there are whole 
famihes living in one room? — One does get that, 
unquestionably. 

1726. Would you turn to paragraph 11 (d). You 
suggest ; — 

“The court should have power to make interim 
provision with regard to finance, custody of children and 
occupation of the matrimonial home, pending attempts 
at reconciliation.’’ 

You will agree that in order to decide what is just and 
equitable as regards finance, occupation of the matri- 
monial home and as to what is best for the children, a 
rather detailed and lengthy investigation would have to be 
carried out by somebody? — ^Yes. 

1727. And when you are dealing with children the best 
people to carry out such investigations would be those 
who have facilities for finding out about children?— Yes. 
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1728. Have you considered whether or not it would be 
a good idea if, vAhen. a petition was launched, the 
registrar could make an order referring the question of 
custody to the juvenile court of the district in which the 
child lived?— I have not considered that. 

1729. You might kill two birds with one stone, because 
if the .parties were interested in the children you would 
immediately get the parties before the juvenile court where 
you have probation officers who would visit them ; that 
might help with reconciliation. With regard to custody, 
the juvenile court, as opposed to any other court, has 
all the machinery for obtaining school reports, and 
education officers are always there? — ^Yes, I can see the 
advantages. I should be very reluctant myself to remove 
the jurisdiction to order custody from a High Court judge, 

1 think it is so immensely important. 

1730. The High Court judge has no machinery for 
finding out anything about the children? — has a court 
welfare officer at his disposal. 

1731. He can be given authority to order the produc- 
tion of school reports and things of that kind, but he has 
no authority at the moment. — ^No. A great deal of informa- 
tion is normally produced on these custody applications 
because each party can generally be relied upon to bring 
forward everything that can be said in his or her favour 
and everything that can be said against the other spouse 
as a custodian. As a result, one cannot complain that 
one is badly informed ; on the contrary the parties are 
sometimes over-generous. 

1732. I did not make myself clear; I meant that the 
juvenile count should make an order pendente life as to 
custody.— That is a very real problem, making an order 
pendente life. I think it is mainly because the court will 
always try to preserve the status quo, I think rightly so, 
and therefore successful .apsplications for a change of 
custody pendente life are very rare. 

1733. It has been suggested to us that the custody of 
the children ought to be gone into at once, pendente Hie. 
You would not agree with that?— I think it is too early. 
The proper time to go into ^he question of the custody of 
the children is when the judge has seen the parties and 
heard their story. It may be necessary to go into the 
question earlier, but not normally. 

{Mr. Maddocks): I had intended to ask you some 
questions about the constitution of the pproposed court, but 
I gather, my Lord Chairman, that you do not want 
that gone into today? — {Chairman): We are, of course, 
intending to set up two committees at least, one to deal 
with matters of procedure in the English courts, and 
another to deal with questions O'f jurisdiction and the 
conflict of laws, and it may be that -what you are going 
to ask would be better put to Mr. Simon at a later 
stage, but you will kno'W best which is the best time 
for you to put your questions. (Mr, Maddocks) : Some 
of them certainly could be better put later. {Chairman) : 
Detailed discussion, I think, might be left for the 
committee. 

1734. (Mr. Maddocks) : I gather from your memo- 
randum that you disapprove at the moment of the way 
in which the magistrates’ courts do their work?— Yes, 

I do, by and large. 

1735. Have you much experience of domestic courts? — 
I had experience of them of course when I started at 
the Bar, and I have seen them as a junior a great deal 
on appeal to the Divisional Court. 

1736. Do you often go into domestic courts? — ^Not 
recently. 

1737. You say in paragraph 21 : “ No matrimonial 
cause should be tried in a summary marmcr You follow 
that up in paragraph 22 {b) (ii) where you say: “This 
defect is accentuate by the summary nature of the pro- 
cedure on trial That is in magistrates’ courts. On an 
application for a separation order on the ground of 
persistent cruelty what difference in procedure is there 
between the magistrates’ courts and the High Court? — 
The .practical difference is very great indeed. I have seen, 
particularly on appeal to the Divisional Court, orders 
for persistent cruelty made on the evidence of the spouse, 
generally of the wife, without any attempt to bring 
corroborative evidence even though on the face of the 
record it was available. That would never happen in the 
High Court,, pr should never happen, 



1738. Your experience is based on seeing the justices’ 
clerk’s note in the Divisional Court? — ^Yes. 

1739. You can see from the justices’ clerk's note whether 
evidence was available? — ^The justices’ clerk’s note should 
give you a proper picture of what happened. It should 
certainly tell you if a witness was called — and these were 
cases where the note was reasonably full so far as the 
parties’ evidence was concerned. It was quite obvious 
from the note of the parties’ evidence that corroboration 
was available and yet often was not called and an order 
was made. It is particularly so, I think, in some of the 
country areas and the provincial towns. You get an order 
in a groat many courts of summary jurisdiction made in 
favour of a wife on the ground of persistent cruelty or 
desertion almost automatically, without a really proper 
trial of the issue. 

1740. That is what I am trying to get at. It has been 
my experience that great care is taken to sec that every- 
body who can help is there, the cases are very carefully 
gone into and. so far as I know, there is no distinction 
in procedure between that which takes place in the High 
Court and that which takes place before the magistrates. — 
There can be no question that the courts vary very much, 
and my experience, which was really from cases I have 
seen in the Divisional Court, is that the cases are not 
well tried in the magistrates’ court. 

1741. So that you are basing your evidence on what 
you have seen in the Divisional Court?*— Mainly. 

J742. What you see in the Divisional Court is the 
justices’ clerk's note?— Yes. that, of course, should be 
sufficient to give you a picture of the way the trial has 
gone below. (Chairman) : I think we have another 
memorandum that suggests that justices’ cierks’ notes do 
not always give as full a picture as they mighit. However, 

I will not enter into that. 

1743. (M/-.V. Allen): With regard to paragraph 2, where 
you refer to children, would you consider that it is good 
for children to be brought up in an unhappy home as 
Q'gainst a broken home? — Of course, there is no question 
that it is better for a child to be brought up in a home with 
the parents united. If I had to choose between a home 
where the parents were quarrelling and the position where 
the children were shuttled between two homes I should 
choose the former generally. I have in mind a colleague 
of mine who told me that he came of a fam.ily where 
his parents were unfortunately constantly quarrelling, 
and yet he said, “So far as we were concerned as children, 
we knew that, whatever their differences, where we were 
concerned they came together at once, and we had that 
sense of security”, and he has as a result, I am con- 
vinced, grown up into an admirable citizen. 

1744. That may be so in the case you quote, but it 
could be that very often the child’s loyalty is divided 
between the parents when there are domestic difficulties? 
— I am sure that is right, but my experience is that it 
is very much worse where the parties have separated, and 
each parent then usually tries .to mould the child to his 
(or her) outlook and ideology. If I may say so, I think 
the question is put in a slightly misleading way. I. regard 
two homes as an unhappy home. I do not believe that 
a child can be happy with two homes. 

1745. In paragraph 66 you say; — 

“A further safeguard to the children would be to 
have the cases followed up by a qualified welfare 
officer.” 

Would you tell me what period you would suggest there? 

I think the judge would be inclined to call for periodical 

reports. 

1746. For how long after? — I leave that to his dis- 
cretion, it depends on the type of case. 

1747. In regard to maintenance, I think you said that 
there should be provision made for maintenance even 
where the spouses were still living together. Do you feel 
that that would tend to bring happiness within that home 
or accentuate a difference?— I am envisaging a case where 
the marriage is in any event in danger of breaking up. 
The parties are living together and the husband has refused 
to maintain his wife. At the moment she can get a 
maintenance order against him, but she can only enjoy 
that order by leaving him, so that under the present 
system the marriage is going to break up anyhow. I 
think that by making the alteration which I suggest, 
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liLtiited to orders made on the ground of wilful neglect 
to maintain, you would save some marriages which at 
present break up, and there would be no danger at all 
that some marriages would be broken up which might 
at present be saved. 

1748. You do not think that obtaining the order would 
be the final act which would break up the marriage? — 
Tliere is a presupposiition that the final act has already 
happened, that the wife comes to the court to get an 
order because she is not being maintained ; at present 
she can only enjoy the order by leaving, so in any case 
the marriage is broken up. I suggest that there are some 
cases where the marriage might be saved and the parties 
go on living together even though the husband has an 
order against him in the magistrates’ court which would 
be enforceable in the ordinary way. The cases I have 
ill mind are the cases where you get, not an ill-intentioned 
husband, but ii thoughtless husbuncl who drinks his money 
away periodically or gambles it away on the dogs, 
although he may at the same time bo devoted to his 
wife and children. That sort of marriage could be saved, 

1 think, by an order of that .sort. 

1749. The dilTcrent approach as between the past and 
the present and the fact that so many women work today 
would, I think you will agree, give emphasis to your 
point in respect of property rights ; so many women, 
not only through their work in the home but outside it, 
have helped to build up property held in the man’s name 
although it would bo very difficult to divide such property? 
—Yes. 

1750. Arising from that, would you feel that it would 
help if the woman were separately assessed from the 
husband for income tax purposes? — Yes, I would be in 
favour of that generally because I think it would give 
a financial advantage to married people, and therefore 
would be another step in support of marriage. At the 
moment I gather that if people arc rich enough it actually 
pays them not to be married. 



1751, {Dr. Baird)-. In paragraph 45 you say; — 

“ If divorce is to continue at all, the fact that a 
marriage has been completely frustrated, by external 
circumstances, would seem to be a proper ground for 
relief. It is suggested that divorce should in such cases 
be available where, owing to the happening of some 
extraneous and irresistible event, both parties are 
rendered incapable of enjoying any of the rights or 
benefits, or of fulfilling any of the duties, of the married 
state.” 



Could you explain that?— The Russian brides. 

1752. You were not thinking of insanity, or anything 
like that?— With insanity the spouse is still capable of 
fulfilling the duties of the married state, at any rate the 
duty of maintenance. The suggestion is directed towards 
the happening of some extraneous event, like the decree 
of a government that the parties shall never see each 
other again. 

1753. You do not think that insanity should be a ground 
for divorce?— I think that follows from my paragraph 2. 
If divorce is going to continue to be a remedy, I should 
not be in favour of changing the existing laws so far 
as insanity is concerned, except in the way that the Bar 
Council suggested, namely, that there should not be the 
necessity to prove detention for five years. 



1754. {Mr. Beloe): 1 think you said that if divorce was 
going to continue the fact that a couple had children 
should be a reason for the judge to refuse a decree?— 
Yes, I suggested that that should be a matter for his 
consideration. I have in mind that if that were made a 
rule of law it might discourage parties from having 
children, so I would not wish it expressed as a rule of 
law, but rather as a matter left to the discretion of the 
judge. 

1755. That was the point I wanted to take up with you. 
I was wondering whether you felt that even if it did 
discourage people from having children that would be a 
bad thing. May I put it like this. If people are going to 
have children, have they not got to decide that they have 
responsibilities to those children? — Yes. 

1756. Which is the less disadvantageous of the two?— 
I would not like to say. I would not have anythmg in 
the way of companionate marriage, or trial marriage, 



1757. Not even if it were going to be in the interests 
of the children who were born? — I do not think that it 
would be in the end. I think normal marriage has worked 
pretty well for a great many centuries now. 

1758. There are, as you have said, a great many more 
broken marriages now. — ^Yes, there are. 

1759. On the whole, you would like the judge to exer- 
cise discretion in the case of spouses who are parents, but 
you would not put it in the statute? — That is so. Yes, 

I think I should prefer to leave it like that and not to 
put it into the statute other than to state that it is a matter 
which must be taken into consideration. 

1760. As a barrister, you say that you have seen succes- 
sive custody applications have an increasingly bad effect on 
the children. Those, I suppose, are all in defended cases? 

— Not necessarily. You very frequently get a case unde- 
fended as to the main suit and most bitterly defended as 
to the custody of the children. 

1761. 1 suppose you have no idea as to how many of 
the 30.000 petitions are those in which children arc con- 
cerned? — I am afraid I have not got those statistics. 

1762. If your proposal were to be adopted, every one of 
those petitions would be dealt with by a judge? — Yes. 

1763. And I presume that both parties would have to be 
present? — What I have proposed is first of all that there 
should be no divorce. If you had no divorce you certainly 
would not have 30,000, nearly 40,000 now, petitions for 
judicial separation. 

1764. I was not asking you any questions on that aspect, 
but on the alternative. You have suggested, have you 
not, that the existence of children should play a very 
great part in whether the judge gives a decree or not? — 
Yes. 

1765. That would presumably mean that in every case 
where there were children both parties would have to 
come before the judge?— I should say that that would be 
highly desirable in all cases, not only where there are 
children. 

1766. And I am right in thinking that you would then 
always have somebody investigating the position of the 
children by making inquiry in the homes?— Yes, 1 would 
certainly desire to have that. 

1767. And would that be the reconciliation officer, 
or would it be the court welfare officer? — 1 think 
it would be very undesirable that the same officer 
should deal with the welfare of the children and the 
reconciliation of the parents, because failure to effect 
reconciliation might prejudice him in the subsequent appli- 
cations for custody, where the court should be fully 
apprised as to his findings. So far as reconciliation is 
concerned, it would make the duty on the court very 
difficult unless the court were merely told reconciliation 
had been tried and had been successful, or had failed, or 
that there was a prospect of reconciliation if more time 
were given. I do not think the court could try the case 
properly unless it knew that. Where the children are 
concerned, the court should know everything, and that 
means, as I say, having a welfare officer, distinct from a 
reconciliation officer, who could give a quite dispassionate 
account to the court. 

1768. Would you wish this welfare officer to be employed 
by the court, or would you be prepared to make use of 
other services which exist already?— I think there would 
be very great advantages in employing other services, 
because they would have great experience. 

1769. As I see it, we have got to the stage now that, 
if there is to be divorce, every case in which there are 
children involved shall come before the judge, both parties 
being present, there will be a report on the children, 
and, I gather from what you said to Mrs. Allen, the judge 
would have the power to supervise through a court officer 
the subsequent welfare of the children?— Yes, it might 
not always be necessary, but there should be power to 
follow up. 

1770 Would you think it possible to have as an office!' 
a member of the public, say, a schoolmaster or doctor, 
rather than to have a court officer, to see how the child 
gets - 00 ?— That is quite possible, that the court should 
have power to call for school reports. On the other hand, 
I think there are advantages in employing a special officer, 
whether he is an officer of the local authority or a court 
welfare officer who is particularly trained in that sort. of 
niatter. 
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1771. That is going to mean a very, very considerable 
increase of work and expenditure, is it not? — ^Yes, I think 
it is. I think that it would be a social expenditure which 
is certainly worth while. If nearly £91,000 has been spent 
in the first year on the Services' Divorce Department 
alone, I should say that money would be better spent in 
looking after the children. 

1772. {Sir Russell Brain): You have given us some 
statistics, and wc know that statistics are often difficult to 
interpret. Do they show more than this, that there has 
been a parallel increase in the number of divorces and in 
the number of separations over a period of years? — ^That 
is all they show on the face of it, and I am quite aware 
that statistics can lie. I did not make these up, I can 
assure you. The inference I should draw from them 
is that the argument of the so-called divorce reformers that 
an extension of the grounds for divorce simply takes people 
so to speak, from the grou.p who are living together in 
sin and puts them in the group of divorced people is pal- 
pably untrue. On their argument, there should have been 
a big decrease in the number of separated spouses after 
1923 when a woman was allowed to divorce her husband 
for adultery alone, but that was not so. Nor was it so 
after 1937. 

1773. 1 gathered you felt that the increased facilities for 
divorce might actually have the opposite effect? — That is 
so, 

1774. Is it not true that increased facilities for divorce 
are themselves the expression of a change in public opinion 
which demands them? — I think they are both a cause and 
an effect. It is a matter in which each reflects and 
accentuates the other. I think the Bar Council said in their 
memorandum that we now have divorce-mindedness. In 
the first place, you get a complaint from various couples 
who want to be divorced, or from a man or a woman who 
has committed some imatrimoniai wrong and thinks that 
he or she should nevertheless enjoy freedom. These people 
set up an agitation and create a public opinion for an 
extension of the grounds of divorce. Then, in turn, you 
get an extension of the grounds of divorce which allows 
more people to divorce each other ; it is considered the 
thing to do, or at any rate it is no longer considered to 
be anything to be in any way ashamed of. The one 
reacts dn the other. You go on until you have the present 
state of affairs when, even seven years after the end of 
the war, 38,000 people obtain a divorce in a year. 

1775. Mr. Maddocks put it to you that there has been 
a change in the climate of opinion. If you take into 
account these various factors, .political, economic and 
educational developments in the status of women, two 
world wars and the change in what one might call the 
climate of opinion and the influence of religion, is it not 
probable that the increased facilities for divorce and the 
increase in the number of separations are, as it were, a 
symptom of this changed attitude rather than that the 
increased number of divorces has suddenly produced it? — 
Yes, I think that is so. I did not mean to suggest that 
the number of separated persons was solely responsible 
for a laxer divorce law. What I was suggesting is that 
the contrary argument is palpably untrue. 

1776. I follow your argument that giving increased facili- 
ties for divorce may increase the number of divorces, but 
surely the one category to which that cannot apply is 
divorce on the ground of insanity? — Yes. 

1777. Because insanity is not the act of either party 
and to allow a divorce for insanity does not create any, 
more likelihood of an increase in the future?~That is so. 
But I would not .make an exception of insanity because I 
believe that the fundamental promise to take the other 
spouse for better or worse should be kept; of course, 
apart from that, I do see the force of the argument. 

1778. That is a priori a religious argument?— It is not 
a religious argument at all. Whatever a man’s religion, 
you expect him to ke^ his promises. It is a promise, 
and it does not make any difference wheUier it is made 
in a church or a registry office, it is still a promise. {Sir 
Russell Brain) : I was just dealing with the argument as 
to the supposed or possible consequences. 

1779. (Sir Frederick Burrows): Mr. Simon, in answer 
to Mr. Maddocks you stated that in a great many country 
magistrates’ courts domestic cases are badly decided. Have 
you been in a country magistrates’ court recently and 
beard a case being decided? — ^No, Sir. 



1780. You base your view purely upon the note which 
you have seen? — ^It is really based on my experience 
when conducting cases on appeal to .the Divisional Court, 

1781. I expect you are aware that there are cases in 
country magistrates’ courts which take a very long time 
and are gone into most carefully? — As I said in answer to 
Mr, Maddocks, I believe that standards in magistrates’ 
courts vary enormously, but I have no doubt that by and 
large the cases are less well tried, invariably less well tried, 
than by a High Court judge. 

1782. That Is an expression of opinion by yourself? — 
Yes. 

1783. I was very interested when you said that in the 
House on Dr. Summerskill’s Bill no objection was raised 
to the attachment of wages by any trade union representa- 
tive? — Yes, Sir. None was voiced in the House. As you 
know, the Trades Union Council, I think in the early 
’.thirties, opposed some such proposal as this, but I could 
not help feeling that there had been a shift in opinion 
since then. 

1784. Do you suggest that members of the party were 
being kind to one of their lady members who was intro- 
ducing the Bill, or do you think that in raising no objection 
they were expressing the opinion of their trade union con- 
stituents? — ^The first contingency did cross my mind, 

1785. I feel sure that you must be aware that there is a 
great volume of opinion in the trade union movement 
definitely against deduction of wages through the pay 
bill?— Yes, Sir, I do know that and I myself would not 
recommend the deduction except in this particular case. 

1786. You are aware that most workers in the big 
industries have a pay slip issued with the wages, contain- 
ing the details of deductions? — Yes, Sir. 

1787. So that if this proposal became effective there 
would be another printed line on the pay slip for main- 
tenance of wife?— Yes. 

1788. It would be rather unfortunate for the happily 
married wife who got hold of her husband’s pay slip if 
there was printed on it “ maintenance of wife ” and “ nil ” 
against the entry? — I do not follow. 

1789. These pay slips are printed ; each item under 
which a deduction from wages may be made appears on 
the pay slip, whether or not a deduction is actually made. 
If this proposal became effective, there would be an item 
“ maintenance of wife ” on the pay slip. One man’s pay 
slip would show a deduction of £x under this item, another 
man’s pay slip would show “nil”.— Yes. (Chairman): 
Might I suggest that that difficulty might be obviated by 
making it plain that the item refers to “ No order for main- 
tenance of the wife”— no suggestion tiiait the man did 
not maintain the wife at all, but a statement that there was 
no order against him for payment, Would not that meet 
your point? 

1790. (Sir Frederick Burrows) : I was only putting the 
question as to what would happen if deduction from wages 
were made under this proposal. — I cannot myself speak for 
the trade union movement except in the limited way I 
mentioned, namely, that I thought it my duty to find out 
what the feeling of my constituents was. I was talking 
to the local Trades Council and I asked them about this 
matter ; as I say, nobody in the trade union movement 
spoke against it. I would not myself be in favour 
of extending the principle of deduction from wages in 
any other respect, but I do think a man’s wages are a 
source to which a woman is entitled to look for her 
support. The case we are dealing with is the case of a 
woman who not only suffered a matrimonial wrong but 
who has also suffered the further wrong that her husband 
refuses to obey the order of the court. 

1791. You also supported Clause 2 of the BOl?— Yes, 
Sir. 

1792. And are the provisions in Clause 2 that the wife 
should continue the tenancy of the house but the hus- 
band, although no longer tenant, would be liable to the 
landlord for any breach of covenant?- Yes. 

1793. So that the husband would be in the position 
of being made liable for breach of any covenant with 
the landlord?— The first provision is that any such order 
may. include any provisions as may seem to the court 
just and reasonable to safeguard the landlord’s interest 
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in the said premises, and may in addition include a pro- 
vision requiring the husband to pay or guarantee the 
whole or such parts of the rent payable by the wife as 
to the court may seem just and reasonable. 

1794. If there were a covenant against sub-letting and 
the husband remained in any way responsible, he would 
still be liable to the landlord for the wife having sub-let 
the premises? — ^The Bill as drawn at the moment does 
not allow for a provision making the husband respon- 
sible except to guarantee the rent. It would not include 
the case that you are putting to me. 

1795. It would only make the husband responsible for 
rent and not for breaches of any restrictive covenants? 
— That is so, yes. 

(Ai this point the Chairman withdrew and his place 
was taken in the Chair by Lord Keith.) 

1796. {Sir. Frederick Burrows): In paragraph 12 of your 
memorandum you state: — 

“ Judging from ... the comparative success of the 

probation officers of courts of summary jurisdiction, this 

means that many marriages are dissolved that could be 

saved.” 

Is that just an expression of opinion or have you any 
evidence to put before the Commission that there have 
been many marriages saved through the efforts of the 
probation officers? — The only evidence is my own foren- 
sic experience. I have known matrimonial cases where 
at . any rate the marriage has been saved temporarily. 
There has been an appeal from an order of the magis- 
trates’ court, and one can see from the matrimonial history 
that the probation officers have effected reconciliation 
previously which has lasted for a considerable period. 

1797. It is from your own experience, you have no 
other evidence? — ^I have no statistics. I should imagine 
that the Probation Officers’ Association would be able to 
answer that more fully. 

1798. In paragraph 16 you say that the reconciliation 
proceedings must be confidential and privileged, and that 
only the fact that they have been unsuccessful or 
successful should be reported to the court. — Or that the 
issue is still in doubt and an adjournment would be 
desirable. 

1799. Would not that procedure tend .to become the 
mere formality that the French system is at present, so 
that when the court had been set up for some consider- 
able time, as is the case in France, both husband and 
wife would know the ropes, and they would go there 
and say no. If so, it would not help? — ^What I am sug- 
gesting is that the reconciliation officer sees the parties in 
their own homes. I do not suggest that there should be 
the formal atmosphere of an interview at an office. 

1800. But he cannot go beyond saying that reconcilia- 
tion is not possible? — No. I do see the disadvantage 
that you point out and the only alternative would be 
to have reconciliation by the court, and for the reasons 
I suggested in my memorandum that does seem to me to 
be undesirable. 

1801. {Mr. Flecker): Your general line is no divorce 
at all if it can be helped. If one takes the line that 
you suggest, one moves away from the idea of the doc- 
trine of a matrimonial offence, does one not, towards 
the idea that divorce is the last remedy when a marriage 
has obviously completely and utterly broken down, and 
that that is the only occasion when divorce will ever be 
granted. Is that fair?— I think that is fair. I think I 
should put it the other way round, that with two excep- 
tions the present law allows for divorce on the ground 
of grave matrimonial offences. I should limit ffiat by 
saying that in a great many cases public interest demands 
that there shall be no divorce even in those particular 
cases, particularly when there are children. 

1802. {Lord Keith): Mr. Simon, I gather that you are 
something of a canon lawyer, is that right? — No, Sir, I 
could not possibly claim to be an expert in canon law. I 
had one or two cases which did concern canon law, 
nothing more. 

1803. In paragraph 4 you refer to the increased facilities 
for divorce . that have been introduced in England. So 
far as the most recent of these changes are concerned, that 



is to say, the divorce remedies introduced by the 1937 
Act, would you agree that it is a little unfortunate that 
England struck what might be called a very bad social 
patch?— Yes, Sir, I would agree with that. 

1804. The war occurred very soon after the Matrimonial 
Causes Act came into operation, and the war, as we know, 
caused a very great deal of matrimonial trouble. Do you 
agree? — Yes. 

1805. And the very big number of divorces can be 
very largely attributed to war conditions? — I think ffiose 
conditions accentuated .a tendency which was Already 
marked before the war. 

1806. There may have been some tendency towards more 
divorce than in previous generations, I agree, but the war 
undoubtedly had a very big effect on divorce and divorce 
statistics. I do not suppose, Mr. Simon, you have looked 
at the Scottish divorce statistics? — No, I have not seen 
tliem. 

1807. You can take it from me that cruelty and insanity 
hardly count and that, so far as adultery and desertion are 
concerned, the number of divorce proceedings in Scotland 
follows very closely the same trend as that which is ex- 
hibited in England. Does not that rather suggest ffiat the 
increase in divorces is not due to the introduction of 
further divorce facilities into England, but due to other 
causes altogether? — I should not like to draw any in- 
ference without examining the figures very closely, and 
also CTamining the other social conditions. Nor do I 
think it is safe to argue entirely from Scottish conditions 
to English conditions. I think that the social fabric is 
much more secure in Scotland, from what I have been able 
to see, than it is in Engiaiid, and particularly >the influence 
of religion is still very much more real than it is in a 
large part of England. 

1808. I am not sure that the Scots figures would bear 
that out, but we will let them speak for themselves. To 
come to the question of children, to which you refer in 
paragraph 5, we all recognise that the question of children 
is a very difficult one. I gather that you, shall I say, as 
a canon lawyer, or with the sympathies of a canon lawyer, 
would prefer judicial separation to divorce? — Yes, I would, 
It is rather that I should prefer parties to live together 
in the interests of their children, but I cannot help recog- 
nising that there are some very grave matrimonial offences 
which make it virtually impossible, without expecting 
altogether more forgiveness than most people are capable 
of, for the parties to continue to live together, and there- 
fore one is forced, 1 think, to have judicial separation as a 
remedy. 

1809. The point I was going to put to you is this, that 
with judicial separation you would have exactly the same 
problems, would you not, associated with children that 
you have with divorce?— Yes, but the problems would be 
very much more limited. In other words if ipeoiple could 
not marry again they would be more likely to make a go 
of their marriage. 

1810. The problems would be more limited because you 
think there would be fewer judicial separations than 
divorces? — I think that is a very safe bet. 

1811. I am not quite sure, Mr. Simon, that I follow your 
reasoning in paragraph 7, which is that the number of 
separations has not fallen on the introduction of extended 
divorce facilities. That is the point you are making? — Yes. 

1812. Sir Russell Brain put some questions on this 
matter and I would like to follow it up a little. Of 
course, if you have introduced divorce for desertion you 
are bound to have a large number of separations before 
the remedy of divorce for desertion can operate. You 
must have a separation for three years before you can 
have any divorce for desertion. — ^That is so, 

1813. If you accept an estimate that has been given 
that there are 100,000 couples, at least, living separate 
who cannot get divorce because they have no present 
grounds for divorce, would it not follow that, if divorce 
were permitted in their cases, and I will assume for the 
moment that the big majority would take divorce proceed- 
ings, separations would necessarily drop, would they not, 
by the extent of, let me say, 100,000? — Yes, the number of 
separated couples would drop by that amount presum- 
ably, or by the number of such as chose to avail them* 
selves of the new facilities. 

1814. Therefore would not the result be this, that if the 
suggested extended grounds of divorce were introduced, 
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the number of separations would be reduced? — Certainly 
in that particular case. Presumably there would be a steady 
movement of the people who are merely living apart into 
the divorce category, but it does not, I think, invalidate my 
argument in any way. I still think that by the further 
weakening of the institution of marriage and fabric of 
society caused by such a measure, the figures of separation 
would be found to be increasing as well as the figures 
of divorces. 

1815. In paragraph 14 you refer to the causes of break- 
down of marriage in order of impo-rtance. Do you mean 
there that (c) increasing facilities for divorce, is the chief 
cause of the breakdown of marriage? — link {a) and (6) 
together, leading to (c). I differ, as you will recognise, 
from the Bar Council in that respect. They would put 
(a) and (d) as the most important. I cannot find myself 
in agreement with them. 

1816. Does that mean that so far as the past ten years 
are concerned you think that the facilities for divorce are 
the chief cause of breakdown of marriage and not the 
upset caused by war conditions?— Yes, I definitely think 
that. We have had wars before which have not broken 
marriages down in anything like the same way. 

1817. The 1914-1918 war broke many marriages down, 
do you not recognise that? — ^That is perfectly true, but 
nothing like so many. 

1818. Not perhaps so many but a very large number? — 
Yes, I think it did. 

1819. And does not your table of separations in the 
Appendix show a very close parallel between the effects 



of the 1914-1918 war and the recent war? Will you look 
for a moment at the figures for 1919 and 1920. These 
were the years just after the 1914-1918 war. Do you see 
how the separations have risen tremendously? — ^Yes, they 
have, 

1820. They have risen from 7,000 odd, or nearly 8,000, 
in 1913 to 10,572 in 1919 and 11,602 in 1920. Will you 
look please at the two years after the last war, 1946 and 
1947. You will see that they have risen from 15,000 odd 
in 1945 to 25,000 odd in 1946 and 20,000 in 1947?— Yes. 

1821. Does not that show a very close parallel between 
the effects of the two wars? — Yes, I should be the first to 
admit that the effect of a war is to put a strain on marriage, 
and that is, as I have mentioned, one of the causes of 
breakdown. I do not regard it as the main cause. The 
startling thing is that, whereas in the 1914-1918 war you 
get a rise from 8,000 to 10,500 and then 11,600, in the 
1939-1945 war you get a rise from 10,500 to 25,000. 

1822. Yes, I see that the figures are very much greater, 
but do not the separation statistics indicate a breakdown 
of marriage? — Yes, I think they do. I would not pretend 
for a moment that war is not one of the causes of separa- 
tion, particularly one of the causes of marriage breakdown, 
but I would not say that it is the main cause. I think that 
marriages only break down under that additional strain 
if there is a climate of opinion which allows them to 
break down. On the whole, I think that in earlier wars 
marriage was more upheld as an institution, and therefore 
although it was subjected to the same or similar strain 
it could resist that strain. Now it cannot resist that strain. 



{The witness withdrew.) 

{Adjourned to Tuesday, 10th June, 1952, at 10,30 a.m.) 
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FOREWORD 

The Miarriage Law Reform Society was founded in 
1946 to try to get a rational marriage and divorce law, 
corresponding with people’s needs. Although it has been 
particularly active through newspapers, meetings and 
Parliament in pressing for: — 

(c) the appointment of a Royal Commission, and 
(i) divorce after long separation, 
it has always liad a broad programme of reform and this 
document contains its revised statement of policy. 

It is realised that this statement is very long, but it 
seems to the Society proper to submit to the Royal Com- 
mission a reasoned, factual and comprehensive document 
in .the belief that this will assist the Commission. 

The Appendices, we hope, will be of some interest and 
use for the purposes of reference. They also contain the 
report of a survey we have carried out recently which we 
think may he of some assistance to the Commission, 

We attach to some chapters an annex of quotations, with 
permission, from letters on our files. The originis of 
these are availahle for inspection and we should be glad 
to answer any questions relating to the information given 
by these files. (We have not altered the authors’ English 
or punctuation.) 



INTRODUCTION 

“ In considering what law shoiuld be laid down in the 
best interest of the whole community, the State should be 
guided by two principles: — 

(1) No, law should he so harsh as to lead to its 
common disregard. 

(2) No law should be so lax as to lessen the regard 
for the sanctity of marriage. 

It appears to us that ithose who allow the vague fear of 
possible injury to morality to exclude all other considera- 
tions act in conflict with the .first principle. The alternative 
is to recognise human needs, .that divorce is not a disease 
but a remedy for a disease, that homes are not broken up 
by a co-urt hut fay causes to which we have already suffi- 
ciently referred, and that the law should be such as would 
give relief where serious causes intervene, which are 
generally and properly recognised as leading to the break- 
up of married life. If a reasonable law, bas^ upon human 
needs, be adopted, we think that the standard of morality 
wiU be raised and regard for the sanctity of marriage 
increased.”^ 

The Marriage Law Reform Society adopts this state- 
ment by the last Royal Commission on divorce. We base 
our view of marriage, as expressed in the recommenda- 
tions which we shall make, upon the principle that marriage 
is a human institution whi^, so far as possible, should 
promote the happiness and well-being of human beings and 
the societies in which they live. There is, we feel, enough 
unavoidable misery in the world without adding to it 
gratuitously. We would submit that if the law can avoid 
causing further unhappiness, it should do so. It should 
avoid creating unhappiness and should, so far as it can, 
create conditions which promote happiness. Every man is 
free to hold whatever views of marriage he may wish but, 
in the name of liberty, we deny the right of others to- force 
their views on those who disagree with them. No man is 
infallible. by whatever title he may be called ; any writing 
or other evidence on which belief is founded is subject 
to human interpretatioa and criticism. Marriage is to us 
a contract or partnership freely entered mto for biological 
and sociological pu^oses by two responsible people. This 
partnership is recorded on behalf of the State for the 
purpose of encouraging its stability and for other purposes 
such as registration for statistics. The essence of the 

’ Extract from the Report of the Royal Commission on Divorce 
(1912), Cmd. 6478, p. 95, paras. 242-3. 



partnership lies in the love and affection of husband and 
wife for each other. But the State cannot make persons 
love each other ; it can only assist them by creating con- 
ditions where .this is possible. Experience has shown that 
on the contrary it is easy for it to create condiliions which 
promote hatred. 

It is our view that marriage should normally be a life-long 
and permanent union. We believe that this is the natural 
desire of .the ordinary party to a marriage and that, w.hat- 
ever the divorce laws may be, this in fact what wall 
happen to most marriages. Permanency will persist in 
most cases. iPeo-ple do not want to change partners. Apart 
from bonds of section, there is a natural inertia and a 
desire to maintain the stains quo. The stability of many 
extra-marital unions Shows the innate strength of a union 
between a man and a woman. A factor 'wJrioh must strike 
many who come into contact wiffi broken marriages is 
the length of time for which parties will endure conditions 
which to the outsider appear intolerable. Frivolous divorce 
is rare. Marriage can take a great deal of strain and 
does not generally break up easily. Where, however, tlie 
purposes of a marriage are frustrated, the State should 
provide simple and quick relief, and parties should nol 
have to break the law and to practise deceit and subterfuge 
in order to get a divorce. State and Church have always 
permitted relief to the parties to a broken marriage by 
means of permanent separation. But separation without 
divorce has been condemned for four centuries’ and wc 
shall hoipe to show that its consequences today are still 
evil. 

When on 9th March, 1951, the House of Commons gave 
a Second Reading to Mrs. E. White’s Matrimonial Causes 
Bill by a majority of seventy-one, it acknowledged the 
principle that the breakdown of a marriaige should be a 
ground for divorce. An honest and rational divorce law, 
despite the probable increase in the number of divorces, 
helps morality and promotes stability of the institutions of 
marriage and the family. The present law invites contempt 
and damages these very institutions. It is on these 
principles and with this view of marriage and divorce that 
we present our evidence to the Commission. We ask that 
the State should accept these principles as a basis for its 
marriage and divorce legislation. 



PART A 

What changes should be made in the law of England 
concerning divorce and other matrimonial causes 



CHAPTER 1 

Domicil — Decrees Abroad 



1. Wives’ separate domicil 



Domicil is still the 'basis for a court’s jurisdiction in 
divorce cases. A ’person acquires his father’s domicil at 
date of birth and retains it until he goes to live in another 
country and forms the intention of permanently living 
there. Proof of a new domicil is not always easy to estab- 
lish. A wife still can have no separate domicil of her own, 
but takes her husband’s domicil. On the principle of sex 
equality this appears to be wrong and a wife should be 
entitled to a domicil of her own, as if she were a feme sole. 
It would appear difficult to carry sex equality further and 
provide that at birth a child could acquire its mother’s 
domicil. It would appear necessary that one or other 
parent should be selected. If a wife is given a separate 
domicil, there would not appear to be any particularly 
good reason for changing the existing law about children’s 
domicil. Section 18 of the Matrimonial Causes Act, 1950, 



Divorce a mensa et thoro, i.e. judicial separation “ .... is 
contrary to the Holy Scriptures, involves the greatest confusion and 
has introduced an accumulation of evils into matrimony 
19th Article Reformatio Legum (c) 1550. Quoted on o 91 of the 
Report of the Royal Commission (1912), Cmd. 6478 
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re-enacting earlier legislation, has removed most of a wife’s 
grievances owing to her incapacity to have a separate 
domicil. It enables her 'to bring proceedings after three 
years’ residence in England. Nevertheless, we think she 
should be given the right to a separate domicil as there still 
may be cases in which it is of value to her and divorce 
based on a wife’s domicil would be rather more secure 
if foreign courts had to consider the validity of the divorce. 
This subject is a very technical one and this Society has 
suggested to the International Law Association and to the 
Grotius Society that they should give evidence to the Com- 
mission on it. The Commission may find some assistance 
in a paper read by Professor R. H. Graveson to the Grotius 
Society in June, 1951, and in other .papers of his mentioned 
in the footnote.^ 

2. Validity of foreign divorces 

This leads us to a similar subject of validity of foreign 
divorce. The law on this subject is complex. We are 
aware that international bodies or conferences have from 
time to time considered the subject and international con- 
ventions, we believe, have been drafted. Nothing has 
happened to these conventions because there has been no 
strong public opinion in favour of their enactment and 
those suffering from the present conflict of laws are not 
organised. Nevertheless, we hope that the Commission 
will not ignore this problem, since we think it is scandalous 
that a person can be considered to be married in one 
country and not to be married in another. An expression 
of opinion by the Royal Commission might help to over- 
come the inertia of governments. Perhaps the bodies we 
have mentioned will make some specific proposals on this 
subject to the Commission. 

3. Two proposals of the 1912 Commission 

We also call attention to the following two proposals 
of the Royal Commission of 1912 which remain unenacted, 
although No. (i) has, we believe, been partly implemented 
by legislation applying to certain Colonies. They should 
both be passed into law: — 

(i) A general power should be given to have cases 
tried in the party’s place of residence and registered in 
the court of domicil if the divorce is granted on grounds 
permitted by the law of domicil. 

(ii) The English court should be able to declare a 
marriage void if declared void by another court even 
•though the lex loot celebrationis, that is, the law of the 
place where the marriage was celebrated, has been 
complied with. 



CHAPTER 2 
Nullity 

4. Extension of time for filing petition 

The law on this subject is comparatively satisfactory 
and we have little change to advocate. We suggest, how- 
ever, that Section 8 (1) paragraph (ii) of 'the Matrimonial 
Causes Act, 1950, needs amendment as recommended by 
4he Final Report of the Denning Committee.* The time 
limit thereby imposed of one year from the date of 
marriage may, upon occasion, work hardship. The court 
should be given a general power to extend this time in 
any case where it thinks fit. 

5. Further proposals considered 

We have been interested to see some suggestions for 
extending the grounds of nullity of marriage put forward 
by a Bishop of the Church of England. They are referred 
to in a book which we quote together with the comment 
of the author: — 

“ A well-known Bishop in his Diocesan Magazine has 
sketched fee various directions in which they might be 
extended. It may be that he does not himself approve 

’ The Domicileofa Widow, British Year Book of International 
Law, 1949; Capacity to Acquire a Domicile, International Law 
Quarterly, April, 1950; Jurisdiction— Unity of Domicile and 
Choice of Law under the Law Reform {Miscellaneous Provisions) 
Act, 1949, International Law Quarterly, My, 1950. 

« Cmd. 7024 (1947), p. 32, para. 86 (iv). 

16901 



of any or of all of them. He does not say. But he does 
think it worth while to enumerate them. Briefly they 
are these : — 

(1) If the marriage was hasty and ill-considered and 
there was no clear idea of the life-long implications 
of the union, then this might be considered a ground 
for a declaration of nullity. 

(2) The deliberate intention of one or both of the 
parties to avoid the procreation of children is an 
evasion of the first end of matrimony, and therefore 
may be held to nullify the marriage. 

(3) The relative vagueness of fee phrases used in a 
marriage in the Register Office and the absence of 
any reference to a life-long obligation suggest that 
the intention to eater on a valid marriage may have 
been absent. If so, this may be adequate reason 
to declare the marriage null and void from the 
beginning. 

It is significant that .this third suggested ground for 
a decree of nullity conforms to current Roman Catholic 
practice. A man may have been married ten times in 
a Register Office, and ten times divorced, and yet be 
married again in a Roman CatboHc Church. Possibly, 
it is held that a Register Office marriage is not ‘ sacra- 
mental though on the sacramental theory it is not the 
ceremony but the marriage itself which constitutes the 
sacrament. Possibly 'the civil marriage is regarded as a 
purely civil contract which civil authority can terminate. 
However that may be, if the marriages, or any one 
of them, have been solemnized by any Christian body, 
the Roman Catholic attitude is feat there® can he no 
further marriage unless a decree of nullity is obtained.”® 
We do not endorse these proposals. It seems to us 
unwise to declare a marriage null on these grounds. They 
are really put forward in an attempt to ameliorate the 
harshness of the Church of England’s present doctrine. It 
is better in our view to reform the divorce law, and to 
say boldly that if a marriage has failed it should be 
dissolved. 

6. Amendment of consummation law 

By common and canon law inability to consummate 
is a ground for annulling a marriage, and by the Matri- 
monial Causes Act, 1937, wilful refusal to consummate 
was made a .ground. The latter has been criticised on the 
ground that it enables a marriage to be declared void 
for something that occurs after the marriage and that 
all other grounds for nullity refer to something existing 
or incipient at the time of the marriage. We oppose the 
suggestion to make wilful refusal to consummate a ground 
for divorce and accept the suggestion made by Canon 
Lacey^ that a new ground for nullity, namely non-com- 
summation alone, should supersede inability and wilful 
refusal to consummate. This would simplify the task of 
the court and it would be unnecessary to prove what has 
led up to the non-consummation — something which it is 
always very difficult to do. 

7. Concealment of material fact 

We quote a case in the annex to this chapter in which 
the marriage was annulled. We agree with the writer 
of the letter that it is most unsatisfactory that there can 
be conce^ment of material facts from the other party 



’ We have been told that this is not a correct statement of the 
Roman Catholic position. The sacrament, it is said, is between 
the parties and they are the ministers of it. Nothing else than a 
mutual pledge is fundamentally necessary but as part of her power 
of binding, the Church (whatever the municipal law may be) 
forbids under pain of nullity:— 

(a) marriages between Roman Catholics except before (not 
by) a priest; 

(i) marriages between Roman Catholics and heretics except 
by dispensation (a promise that all the children will be 
brought up as Roman Catholics is always exacted). 
Marriages, however celebrated, between Christians or other non- 
Catholics, neither of whom are Roman Catholics, are regarded as 
valid if proof ofintention to marry (usually non-Roman Catholic 
religious ceremony or civil marriage) is available. 

« The Clergy and Marriage of the Divorced by G. L. H. Harvey, 
Vicar of Stithians, pp. 22-23, published by the Modem Churchmen’s 
Union — date of publication not given, but 1946 or a little later. 
Information on the Roman Catholic law and practice can now 
be found in chapter 8 of fVeeddm and Car/iattcPowar,P, Blanshard: 
Seeker & Warburg, 1951, and Marriage Preliminaries, Canon 
E, J. Mahoney; Oakes, 1949, p. 65. 

Marriage in Church and State, S.P.C.K., 1947, p. 200, 

A 2 
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to the marriage. We endorse the amendment to the 
Matrimonial Causes Bill, 1937, proposed by Lord Dawson 
of Penn,® to permit divorce where unsoundness of mind 
is established to the satisfaction of the court to be of 
the recurrent type, provided that five years has elapsed 
since the insane spouse was first declared to be of unsound 
mind. We propose, however, this should be a ground for 
nullity since if not manifest 'before marriage, it must Chen 
have been latent. Lord Dawson's reasons for this amend- 
ment appear to us to be entirely convincing. Lord 
Salisbury’s amendment® to .provide that mental deficiency 
or insanity developing within twelve months of marriage 
shall be prima facie evidence of the deficiency or insanity 
at the time of marriage, would also appear to be a useful 
reform but we would extend this period from twelve 
months to five years. We invite the Commission, however, 
to consider if the law providing for a decree of nullity 
for concealment of material facts is wide enough. What 
about tuberculosis, for example? 

8. Disclosure of disease before marriage 

While the Commission may not be authorised to recom- 
mend compulsory medical examination, we suggest that 
there should be laid down a general obligation to dis- 
close all physical and mental defects or diseases suffered 
at any time. A questionnaire could be answered and sup- 
ported by statutory declaration as part of the formalities 
of marriage. This principle alone would stiffen people’s 
consciences. But it would then be logical if, in addition 
to existing grounds, a decree of nullity could be given oh 
the grounds of: — 

{a) wilful concealment of any grave physical defect ; 

(f») wilful concealment of insanity, mental deficiency 
or other grave mental defect or instabUity in the life 
of the party or in his or her immediate blood relations. 



Annex to Chapter 2 

“ Last year I was married to a young lady who soon 
afterwards was taken ill, and within a short time was in 
a mental hospital. It was then revealed to me by the 
doctor that she had twice previously been a’ patient in 
mental hospitals, suffering from a form of insanity known 
as ‘ schizophrenia ’ or split mind. 

She is now 25 years old, and the first attack was when 
she was 19 years old and Che second was when she was 22. 

I was absolutely unaware of her previous illnesses. 
Naturally we discussed our respective states of health 
when we became engaged, but she did not reveal this, 
nor did any of her family or anyone else. She said 
she had a dean bill of health, and I accepted it. 

It has now .been disclosed by .the medical super- 
intendent at the mental hospital where she was first 
treated six years ago that when she was discharged he 
told her parents that she was a ‘ schizophrenic and was 
to lead a quiet life without excitement, and was not to 
be allowed to contemplate matrimony. Her parents have 
behaved despicably by keeping silent, but as she is over 
twenty-one no legal action can be taken against them. 

So I consulted a solicitor, gave up the home we had 
fixed up, and after a great deal of distress and financial 
outlay obtained a decree of nullity. 

She responded to treatment very well, was discharged 
after three months, accepted the situation philosophically, 
is now working, and is exactly the same as before. She 
is very attractive and vivacious and I am afraid that by 
once again her parents keeping silent, and she forgetting 
what the doctor has told her it will not be long before 
some unfortunate man is in the same situation as myself. 

There is nothing to prevent it— she can marry again, 
and legally nobody can stop it. 

I consider that it should not ibe legally .possible for 
a situation to develop where a man or woman can be 
unknowingly married to a person who has been an inmate 
of a mental hospital.” 



• Hansard, 15th July, 1937, Col. 505. 

* Hansard, 15th July, 1937, Col. 527. 



CHAPTER 3 

Divorce Petitions within Three Years of Marriage 

9. Section 2 of the Matrimonial Causes Act, 1950, re- 
enacting Section 1 of the 1937 Act, prevents any petition 
for divorce being presented during the first three years 
from the celebration of the marriage unless a judge gives 
leave to present it earlier because of exceptional hardship 
suffered by the petitioner or of exceptional depravity on 
the part of the respondent. During the passage of the 1937 
Bill through Parliament it was first proposed to make 
the bar for five years. We have examined tlie debates 
on the Bill of 1937 both in the Commons and the longer 
debates in the House of Lords on this proposal. It is 
interesting to see the vehement opposition the proposal 
brought from many of the law lords. We understand the 
argument for the proposal to be that it has a stabilising 
effect on marriage ; it is said that people getting married 
will say to themselves, “Well, we must make a serious 
effort to make this marriage work because we can’t get 
a divorce for at least three years”. This argument is. 
we think, complete nonsense. We submit that the general 
experience is that few, if any, couples 'getting married 
consider the possibilities of divorce. They intend and 
expect, whatever Ihe divorce laws may be, that 'their union 
shall be life-long. It is only when something goes radically 
wrong that they consider the question of divorce and find 
what extraordinary laws they are up against. They are 
often incredulous when they are told that they cannot 
get a divorce during the first three years, although their 
marriage has obviously faUed. In our view, the three 
years’ bar has completely failed in its purpose and has 
had no stabilising &ect on marriage. It has, however, 
promoted a number of extra-marital unions ; a certain 
amount of hardship ; and in cases where leave to present 
a petition tefore the three years has expired has been 
given by the court, it has added considerable expense to 
the proceedings. It is a common practice, when a marriage 
breaks down within three years, for one or other of the 
parties to get a magistrates’ order if grounds exist and, 
after the three years, to proceed to divorce on the magis- 
trates' order. In the meantime, either or both of the 
parties may have formed new unions and possibly had 
illegitimate children. In our view, therefore, the Section 
ought to be repealed. It is bad in principle and hurtful 
in practice. Nevertheless, we do not make this one of 
our major proposals. Ttoe years is a relatively short 
period and if it is still thought that despite the experience 
of practice, it has a stabilising effect, the Section should 
remain, but it should be amended so that the court is 
given an unfettered general discretion to permit divorce 
at any time during the three years and it should not be 
necessary to have to prove exceptional hardship or excep- 
tional depravity. This follows a suggestion of the Final 
Report of the Denning Committee.* *•“ It is interesting 

that Scottish law requires no three-year period to elapse. 



CHATTER 4 
Bars to Divorce 

The absolute bars to divorce at present are collusion, 
connivance and condonation. Collusion is an agreement 
to provide evidence for divorce or to deceive the court 
in connection with a divorce case. Connivance is the 
active promotion or acquiescence in the commission of 
a matrimonial offence, while condonation is forgiveness 
of the offence 'and the resumption of the relationship exist- 
ing before the offence. These bars form an integral part 
of the English divorce law based on the theory of matri- 
monial offence and if this basis for divorce goes, as we 
suggest it should, they will cease to have much importance 
and tend to become historical relics. Nevertheless, we 
must deal with them because it may be that divorce for 
specific offences will still continue. 

10. Collusion 

It is a popular belief that collusion exists in most divorce 
cases and according to E.S.P. Haynes,^* the late King’s 
Proctor, Lord Desart, in his evidence to the last Royal 
Commission, said that in spite of all fee money spent 
on him as the King’s Proctor something like seventy-five 
per cent, of English divorce cases were in fact divorce 



Cmd. 7024, p. 31, paia. 86 (ii). 

“ Divorce and its Problems; MathoBD, 1935, p. 137. 
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by consent. • This does not necessarily mean that seventy- 
five per cent, were collusive. There is frequently agree- 
ment in divorce cases which is not collusive, but which 
nevertheless is not disclosed to the court, although it is 
supposed to be. The common attitude to collusion among 
parties in divorce cases is that it is a silly legal device 
to prevent divorces in cases where it is obvious that there 
should be a divorce. The parties treat this law with 
contempt and we think it is difficult to condemn this 
attitude. The law about collusion is widely known now 
and knowledgeable petitioners conceal the true facts from 
their legal advisers. The latter may suspect, but are under 
no duty to investigate. They have to administer an 
immoral law as best they can. Even if there is no direct 
collusion, agreements between husband and wife about 
maintenance, the initiation of proceedings, and the custody 
of children are common. In the case of husbands and 
wives who still trust each other — and they are many 
despite the antagonism promoted .by law — ^these agree- 
ments will not ibe in writing ; they will be .made either 
in personal interviews or on the telephone. 

As a result of this law of collusion, the atmosphere 
of the divorce court has become charged with subterfuge 
and deceit, The attitude of contempt may lead to perjury 
and the swearing of an affidavit that collusion does not 
exist when in fact it does. Parties consider themselves 
clever to get round the law. It is not good for society 
that the law should be flouted in this way ; any more 
than it is good for society for the Street Setting Act of 
1906 to be broken as widely as it is.“^ Failure to enforce 
a law does not. of course, necessarily condemn the law; 
indeed, attempts have been made to enforce this latter 
law. Section 4 of the Matrimonial Causes Act, 1950, 
re-enacts provisions of the 1937 Act designed to strengthen 
the court’s hand to enquire into collusion, but the pro- 
visions have been of little or no avail, except occasionally 
to catch a collusive case, prevent a divorce and drive 
the parties into extra-marital unions. We submit that 
it is clear that this law is evaded, that agreements whether 
collusive or not are not in fact disclosed to the court, 
and that lying and perjury are encouraged, by reason of 
the fact that it is a bad law unsupported by public opinion. 
It is understood that in Scotland the court is under no 
duty to enquire into the existence of these bars to divorces 
and there is no law corresponding to Section 4 of the 
Matrimonial Causes Act, 1950.^* Scotland also has no 
King’s Proctor and therefore the machinery for investi- 
gating the existence of these bars is non-existent. It may 
be that in Scotland a defendant can plead collusion by 
way of defence. 

It is perhaps logical that an agreement to deceive the 
court, although not an agreement to provide evidence, 
should mean the failure of the proceedings and that there 
should be a law requiring true facts to be disclosed to 
the court. If our recommendations in the chapters on 
extension of the grounds for divorce are adopted, the 
motives for collusion very largely disappear. Neverthe- 
less, we think the law should not remain in its present 
state. 



we propose in the case of collusion ; it would be a 
relevant fact in considering questions of costs, main- 
tenance and damages, if they still exist. 

13. Condonation 

Our remarks about connivance apply equally to the 
bar of condonation, except that a spouse should be able 
to raise this as a defence to the proceedings. The court’s 
duty to enquire into the existence of any of these bars 
should be repealed and Section 4 of the 1950 Act should 
be amended accordingly. The breach of a condition im- 
posed at 'the time of condoning an offence should in 
future put an end to the condonation, notwithstanding 
supervening acts of sexual intercourse. Contingent con- 
donation should henceforth be possible. 

A matrimonial oUence should not be held to be con- 
doned unless the injured party has, with knowledge of 
the material facts, forgiven and reinstated the other in 
his or her position as husband or wife."'’ 

14. Petitioner’s own adultery 

A petitioner’s own adultery is not a bar to divorce in 
Scotland, but may be the basis of a counter petition. In 
England it is a discretionary bar. In recent years the 
English courts, following the law as laid down by the 
House of Lords in Blunt v. Blunt,^*^ have been very liberal 
in exercising this discretion. A petition is only likely 
to be dismissed if there has been non-disclosure, or in 
cases where parties have had numerous affairs. In the 
latter case we see no point in refusing a divorce as the 
parties are likely in such event to continue with extra- 
marital unions. “ Discretion statements ” in which a 
petitioner has to disclose his own adultery should be 
abolished. Responsibility for obtaining this informa- 
tion rests on the petitioner’s solicitor, who is under the 
distasteful obligation of questioning his own client and 
disclosing to the court answers given to him in profes- 
sional confidence. It is anomalous that a solicitor should 
be under an obligation to interrogate his client about 
possible adultery when he is not under any similar obliga- 
tion when representing a criminal. Clients should be 
able to consult their solicitors in complete confidence, with- 
out fear of any of their statements bringing danger upon 
tliemselves.” 

This is another branch of divorce law in which lying 
and perjury are widespread. It seems obvious to most 
people who are not lawyers that if there is adultery on 
both sides, this is additional proof of the failure of the 
marriage. Since knowledge of this bar is widespread, 
it is frequently concealed from solicitors and the peti- 
tioner will swear blithely that he has not committed 
adultery. All the solicitor is under a duty to do is to 
ask his client if he 'has committed adultery: he records 
the reply, although he may not believe it This bar 
is stupid and brings the law into contempt. It should 
be abolished and the law brought into line with Scottish 
law. The respondent could still plead the petitioner’s 
adultery and it might be taken into account when assess- 
ing maintenance and costs. 



11. Proposals for amendment of collusion law 

It is agreed that in antagonistic suits there should still 
be an obligation to disclose all relevant facts relating to 
a matrimonial offence and all ancillary agreements to the 
court, but it should no longer be deemed to be collusive 
to supply evidence. It is not really the court’s concern 
how the evidence is supplied, Its existence discloses the 
need for a divorce. The penalties for non-disclosure 
under an amended law should not include dismissal of 
the petition. The court might be empowered to impose 
a small fine, or better, perhaps to suspend the provision 
of the decree absolute for a period not exceeding two 
years. The court is interested in ascertaining if collusion 
exists. It is not only a defence for the opposing party. 

12. Connivance 

This, We believe, is not a bar in Scotland, and it should 
cease to be a bar in England. There should, however, 
be the same obligation on the parties to disclose it as 
"* See Cmd. 8190, p, 46, Ch. V, para. 219. 

” ^e^The Honourable Estate: Marriage and the Law in Scotland, 
Anne Ashlej^ National Council of Social Service, 1950, p. 76, 
and Mischiefs of the Marriage Law, Dr, Worsley: Williams and 
Norgate, 1932, p. 100. 
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CHAPTER 5 

Grounds for Divorce by reason of the 
Respondent’s Conduct 



15. The present position 



We do not accept the view that divorce should be 
granted only for a specific matrimonial offence. We have 
dealt in our introduction with the basis on which divorce 
should be granted and we return to the theme in Chap- 
ter 6 — " Divorce after Separation ”1 But in so far as 
the present law is kept in existence, we must consider 
the definition -of the existing grounds for divorce and 
the extension of these specific offences. The present law 
has arbitrarily selected some acts of spouses which are 
supposed to be major causes of the breaking of a marriage 
and omitted others which appear to us to be just as 
grave. The present causes are adultery (including a 
single act) ; three years’ desertion without reasonable 
cause ; cruelty— mental or physical— which must include 



Denning Committee, Cmd. 7024 

(1947), p. 31, para. 86 (i). 

“ (1943) A.C. 517. 

” Sm m Xe/orm f Iht Imw, edited bv Professor Glanville 
Williams: Gollancz, 1951, p. 144. 
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injury or Jikely injury to health ; incurable insanity pre- 
ceded by five years’ continuous detention, which must 
start with certification. In addition, on the petition of 
a wife, there are grounds of rape, sodomy or bestiality. 
A decree for presumption of death can be granted after 
seven years’ disappearance. It is probably impossible, 
we think, to make a satisfactory list of every cause which 
apparently breaks up a marriage. We recognise that in 
jecent years the decisions of the courts have done a great 
deal to liberalise and extend the existing grounds for 
divorce. There is, nevertheless, considerable room for 
improvement in the definition of existing offences and 
the removals of anomalies and hardships— we cite several 
cases of hardship in the annex to this chapter. We 
therefore propose the following changes in the law. 

16. Adultery re-defined 

Adultery should be re-defined to include bigamy, les- 
bianism, homosexuality, and acts of gross indecency. 



17. Desertion re-defined 

Desertion should be held to include wilful and un- 
reasonable refusal of sexual intercourse, wilful refusal to 
have children, neglect to maintain, gross neglect of house- 
hold duties and time spent in prison. We are interested 
in the proposal that a period of desertion should not 
cease to run until the injured party has, with knowledge 
of the material facts, forgiven and re-installed the other 
in his or her position as husband or wife." We also 
like the suggestion that desertion should no longer have 
to be for three years continuously preceding the petition 
but instead should be for an aggregate period of three 
years’ desertion during the last five years of which six 
months’ continuous desertion should have taken place 
immediately preceding the presentation of the petition. 

18. Cruelty re-defined 

Cruelty should be re-defined so that injury or appre- 
hended injury to health ceases to be a necessary ingredi- 
ent and it should expressly include habitual drunkenness, 
habitual drug-taking, substantial and chronic gambling, 
any conduct of a spouse which is grossly unreasonable 
and commonly considered to be cruel, the communication 
of venereal disease and cruelty to children. 



19. Lunacy rc-dcfincd 

Section J of the Matrimonial Causes Act, 1950, should 
be amended to provide that detention because of lunacy 
or mental deficiency for an aggregate three out of the 
preceding five years in an institu'tion (whether volurutarily 
or no.t, whether continuous or not, and whether in England 
or elsewhere) '^all be a ground if the insanity or defect is 
in all probability likely to be incurable.’-^ 



20. Imprisonment 

In addition, as new grounds, a sentence of imprisonment 
for five years or more, even when the sentence has not 
yet been served, and imprisonment for an aggregate of 
three years out of a preceding period of five years by one 
spouse, should warrant a decree of divorce by the innocent 
spouse. 



These additional grounds could either be made substan- 
tial grounds in themselves or brought under existing head- 
ings as we suggest. In preparing these grounds we have 
had m mind that the Divorce Court should be able to 
act on all the grounds on which magistrates can make an 
order. Some amendmenjts to the Matrimonial Causes 
Bill in 1937 in the debate of the House of Lords may be 
worth perusal by the Commission.^* 



There is an unfortunate difference of opinion on some 
of the legal ingredients of cruelty and constructive deser- 
tion. The cases of Simpson v. Simpson (1951) P. 320 • 
Hosegood V. Hosegood (1950) 66 T.L.R. 735 ; Kaslefsky v’ 
K-aslefsky (1951) P. 38 and others are difficult to reconcile. 



, See Final Report of the Denning Committee Cmd 7024 
(1947), p. 31, para. 86 (i). 

” See Final Report of the Denning Committee, p. 32 nara 
86 (v) (I). 

Hamard, Vol. 106, No. 87, 7th July, 1937, in connection with 
divorce for time in prison. Cols, 136-140; divorce for homo- 
sexuality, Cols. 140-142; habitual drunkenness or drug-takine 
Cols. 146-149. 



We prefer the law as stated in Simpson v. Simpson and 
suggest that for all purposes of the law relating to cruelty 
and desertion a man should be deemed to intend the 
natural and probable conseciuenccs of his acts. 

21. A comprehensive ground for divorce 

We turn now to the more difficult and much more con- 
troversial question of whether there should be some general 
ground for divorce which should subsume all, or almost 
all, other grounds and give a court a general jurisdiction 
to dissolve a marriage in any case where it has, in fact, 
come to an end. The argument from principle for this 
proposal appears to us ito be overwhelming. If the Com- 
mission accepts the principles we have stated in the earlier 
part of our evidence as to the basis upon which modern 
English divorce legislation should be founded, we can see 
no good largument against such a reform, provided that it 
is coupled with certain safeguards to prevent irresponsible 
or frivolous applications, We are unable to understand 
the attitude exemplified in these remarks of an English 
divorce court (quoted by Critic in the New Stalesinan, 
25th August, 1951, from the Daily Telegraph, 15th August, 
1951): “If unhappiness was a ground for divorce, he 
would grant a divorce immediately. But the whole sanc- 
tity of marriage would be gone when the day came 
when the granting of a divorce for unhappiness was per- 
mitted." The proposal we are discussing would be to 
permit divorce in any case where deadly hatred or un- 
conquerable aversion or incompatibility of temperament 
exists between the parties. There is some difference be- 
tween these different grounds. We have noted with interest 
that the ground of “ deadly hatred ’’ was a proposal of a 
Commission appointed by Edward "VI which reported in 
1552 and we believe that Archbishop Cranmer was chair- 
man of it. Such a radical proposal from an ecclesiastical 
dignitary may perhaps assure the Commission that it is 
not a .proposal put forward by those who wo.iild subvert 
and overturn the institution of marriage, as our opponents 
sometimes say we would. The proposal was contained in 
the Report Reformatio Legum Ecclesiaslicaruin. It con- 
demned separation and it proposed a number of grounds 
for divorce but failed to become law because of the early 
death of Edward VI and rthe accession of Mary. It is 
discussed in the evidence to the Royal Commission of 
1912. This ground is narrower than that of incompatibility, 
but does not appear to differ greatly from unconquerable 
aversion or deadly hatred. Incompatibility appears to us 
to be the sensible ground, but it 'has acquired curious 
popular associations. We think it is widely believed that 
divorce is commonly granted in America on this ground 
for frivolous reasons, c.g,, to a wife because her husband 
has failed to kiss her “good morning” on coming down 
to breakfast. Similar views appear to have been put 
to the Royal Commission of 1912 which discussed the 
American laws'” and, in effect, came to the conclusion 
that the popular belief is either untrue or exaggerated. 
There may be some American States, small in population, 
which have frivolous or easy divorce, but in one of the 
most populous States — New York — the only ground is 
adultery and here we understand that the Bar Association 
has called for ithe reform of the law and an extension 
of -tlie grounds for divorce. A Commission of Enquiry 
has been suggested there ; but has so far been successfully 
opposed, as the appointment of this Royal Commission 
was opposed by the opposers of change.*® Nevertheless, 
owing to the widespread popular beliefs on this subject, 
we do not suggest that incompatibility of temperament as 
such should be a ground for divorce. 

22. Partnership analogy 

At this stage in our evidence, we think it may be help- 
ful to pay some attention to the provisions of ithe Partner- 
ship Act, 1890,*' of the grounds on which a court can 
dissolve a partnership. They are as follows: — 

(a) such conduct by a partner as, in the opinion of 
itlie court, is calculated to prejudice the carrying on of 
a partnership business ; 

(b) wilful persistent breaches of 'the partnerehip con- 
tract by a partner ; 

(c) the conduot of a partner in matters relating to 
the business which makes it not reasonably practicable 

“ Report, pp. 25-27. 

See Blanshard, op. cil., p. 156. 

See Halsbury's Zaws of England, Vol. 24, pp. 500-501. 
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for the other partner to carry on the business on the 
footing originally contemplated without injury to all 
parties ; 

(d) a state of complete and permanent animosity be- 
Bween partners so that the breach between them is 
irreparable and muitual confidence is destroyed ; 

(e) whenever the court considers it to be just and 
equitable. 

We are, of course, well aware of the difference between 
a marriage and a business partnership and we do noc sug- 
gest that marriage should be treated in exactly the same 
way. We do, however, consider tliat there should be 
similar general po-wers to dissolve a marriage whenever it 
has, in fact, come to an end. 

23. Drcach of good faith 

We propose, therefore, that either party to a marriage 
should be able to petition for divorce on -the ground of 
breach of good ifaith on the part of the other party or 
unconquerable aversion. To prevent frivolous applications 
there should be a delay of at least twelve months between 
•the decree nisi and decree absolute and, on the hearing 
of the application for decree absolute, the petitioner should 
be required to appear personally in court and -the respon- 
dent also should be requi^red to appear in person if the 
case were contested. Restrictions on those who might be 
present in court and publicity, etc., similar to those im- 
posed by -the Summary Procedure (Domestic Proceedings) 
Act, 1937, Sections 2 and 3 should apply to proceedings 
on this ground. We accept for this ground Dr. Worsley’s 
definition of incompatibility : " that it consists in such dis- 
agreemen-t between the interests and inclinations of 'the 
spouses as excludes a life of common -purpose, cohabita- 
tion and further procreation of children, and -promotes 
violence in act and speech when the parties are not 
separated The definition is bound -to -be in general 
words, but the case would have to be proved by overt 
acts. We 'have no doubt of the ability of the British 
courts to construe this definition sensibly. Anobhec title 
for what we propose is “repudiation of the duties of 
marriage 

We may note that the introduction of this ground would 
enable all other existing grounds for divorce to be abo- 
lished except insanity. The present emphasis on adultery 
wou-Id be removed and it is unlikely that divorce would 
any longer be granted for a single act of adultery. It is 
pertinent to point out again in concluding this section -that 
the specific grounds for divorce are rarely in themselves 
the causes of the break-up of the marriage. They are 
generally symptoms of -the break-up. A man who leaves 
his -wife or treats her cruelly -generally does so as the 
result of tension and disharmony arising often from 
the spouses’ personalities. This generally develops over a 
considerable period. Modern psychological teaching says 
that the origins of disharmony have largely to be sought 
in infancy and parents’ treatment of children, Since the 
defined grounds are only symptoms, it is difficult or 
impossible ’to set ou-t all the sy-mploms. We -prefer the 
court to have a general power to grant a divorce when- 
ever a marriage has, in fact, broken down."^ Another 
difficulty we should mention in dealing with specifically 
defined offences is the border-line case. Judges and 
magistrates are familiar now with the difficulty of deciding 
if a case is cruelty or only a temperamental clash. In 
such a case if the conduct complained of is held not to 
be cruelty, a divorce will be refused. The parties will 
then remain married but the marriage is in all probability 
at an end and the denial of a divorce is socially harmful. 
The general power we propose would get over this 
difficulty. 

Annex to Chapter 5 

“ I married at nineteen years of age, and 6 weeks after 
marriage my husband, a hopeless criminal, was sent to 
prison for 5 years, he came out for seventeen days and 
got another 5 years sentence — ^then, in 19 — , he was 
again released and I, thinking he really had changed for 
the better, agreed to resume our life together. We were 
together for less than two months and he was again in 
prison for 4 year-s. During this period I meat a good 

2 * “ the fundamental causes [of incompatibUity] probably lie 

in neurotic and psychopathic traits of personality " (s- 42). 

“ . . . . marital happiness is positively associated with being brought 

up in a happy home ’’ (p. 47). Patterns of Marriage, Eliot 

Slater and Moya Woodside: CasseU, 1951. 



honest man and owing to the fact that I was unable to 
divorce my husband, I and this other man were forced 
to live without the usual marriage certificate. I have 
altered my name to his through the means of the London 
Gazette, but there is always the knowledge in our hearts 
that under the existing laws of the country, we are ‘ living 
in sin and our child, now 6 years old, is not in a very 
secure position. Although my marriage was made over 
21 years ago— -I have not received one penny from my 
husband, nor spent, on the whole, even -six -months with 
him, yet I am still tied.” (The man she has been living 
with for eight years is naturally very perturbed about 
the situation since he is a prominent trade union official 
besides being prominent in various local affairs.) 

“Our friends and neighbours do not know of this 
skeleton in our cupboard.” 

" I am forty-four years of age and live alone in a small 
flat beq-ueathed me toy -my father. In March, 194- I met 
Mr. X and married him two years later. I was only a 
few weeks married when I realised that there was some- 
thing wrong with my husband and, thinking he was on 
the verge of a nervous breakdown, I sought the advice of 
my doctor who in turn, advised roe to take him to a 
mental specialist. It was found that he was in the early 
stages of a serious mental -trouble, a form of Paranoia, 
and it appeared that the symptoms had been there at the 
time of marriage. I was advised to separate immediately 
and seek nullity of marriage. I followed this advice and 
perhaps you can guess the awful heartbreak it caused. 

In the six and a half years since the sad day of our 
parting, I have consulted four lawyers, and only the last 
of the four had the courage to look into the case 
thoroughly and get counsel’s opinion on it. In spite of 
the fact that I have medical evidence to prove that the 
marriage has not been consummated, there is still nothing 
I can do, as it seems that my husband would have to go 
into the witness box to corroborate any statement made 
by me on these grounds and. as he is in no fit state to 
do so, his word would not be believed. He has been 
certified insane for a period of one year but is now with 
his people and, as he would require to be in an institution 
for a period of five years consistently and proved incurably 
insane at the end of that time, my chances of securing a 
divorce on the grounds of insanity are more or less hope- 
less. t may state that I have neither seen him nor heard 
from him since we parted and only discovered that he had 
been in an institution through a friend who knows his 
family. Further, I have had no financial support from 
him.” 

“ In November, 19 — my wife embraced the 

Church. She informed me that she had been told to 
‘ stand on her own two feet ’ which meant, in her opinion, 
that she was to lead me the same hell of a life, as she 
put it, which she alleged I had led her for the previous 
21 years. Instead of -taking action against me for my 
alleged misdeeds, she has since then pursued a calculated 
policy of neglect. She has -been ou-t -most days since then 
for periods of 4-5 hours, has failed to provide meals, 
•failed to carry out normal domestic duties, and has not 
slept with .me since February. 

Our only son has been subject, too, to considerable 
n^lect. I was informed by a solicitor and a probation 
officer that I have no legal remedy. I am now forced to 
cook all food, do -the washing and clothes -mending bo-th 
for our son and for myself. She is doing no housework 
whatever, not even washing the dishes and kitchen utensils 
she uses. The house generally is absolutely unswept and 
the kitchen is a shambles.” 

(Note: It is -possible -that this husband mi^t have a 
case for cruelty under the existing law, but it is especially 
difficult for a husband to prove cruelty and where there 
is no physical violence, proof of cruelty is by no means 
easy.) 

“ Briefly here is my case. In 1939 roy wife was admitted 
to a mental hospital as a voluntary patient. After six 
months I decided to have her home, but when I went for 
her the medical authorities advised me to let her stay 
longer. Thinking they knew best, I accepted their advice. 
In 1940 I was called to the Services, and only saw her 
periodically until my demob, in 1945. 

My position now is, my wife has been contmuously in 
this hospital for nine years and I have still another two 
years to wait. My age now is 39 years. By the time 

A4 



16901 

Printed image digitised by the University of Southampton Library Digitisation Unit 



228 



ROYAL COMMISSION ON MARRIAGE AND DIVORCE 



Paper No. 23. Memorandum submitiid by the Marriage Law Reform Society 



tMs elapses I shall have had a slice of II years out of 
toe best part of what should have ibeen a happy, homely 



“ I have a very dear family friend married for 23 
years, but who has only had a wife for a few months 
at the beginning. Soon after the marriage he realised she 
was subject to epileptic fits and as a result couldn’t be 
left alone m toe house and therefore couldn’t make a home 
tor him and their child. She went to live with her parents 
again and he has been going from lodging to lodging as 
his work IS never long in one place. During that time 
he has maintained her and the boy (till he was able to 
work), but has never lived under the same roof as he 
™ j becoming feeble 

minded. About 4 years ago her mother died and as 
there was no one to look after her, he paid for her keep 
a year he was told she 
wasn t a fit patient for there, and would have to be 
“ a home, but as she 

S "> “ "ho is » 



J terrible that misconduct and desertion are 
considered and a case of this kind must go on.” 



CHAPTER 6 



Divorce after Separation 
“We were married in 1895, separated six weeks after 

lac ^ pay 13s. Od. per week, increased in 1914 to 
14s. Od. per week and reduced to 4s. Od. per week in 1934 
stmpaV This W amonS I 

°''®r 40 years and I have 
is now ^78 twenty-five years. My age 

In another case the writer says that fifty-one years ago 
his separation was made in a magistrates’ court he is still 
tn Sr unbelievable position, and unable 

0 obt^n a divorce. He continues ; “ It is incr^S to 

These we only two of several thousand cases filed with 
nf m^r I out others in the annex to this chapter) 

of married persons who are unable to obtain a divorce 
under the present law and which lead us to advocate a 
change in the law on the lines proposed by Mrs. E White’s 
provided for divorce at the petition of either 
party after seven years continuous separation. 

24. The present law 

• To understand the need for change, it is necessary first 
of all to TKapitulate what the present law is, and then to 
enquire why It gives rise to so many cases whwe a divw« 
^ Obtained. Divorce, as distinct from nullity of 
marriage, was first known m England shortly after the 
R«torafion but until 1857 was only obtainabk by ^vSe 
The divorce petitioner had to go 
torough an elaborate and expensive procedure includm* 
two actions in the courts and"^ the hiring of his pS 
before a Parliamentary Committee. The grounds on whirh 
Parliament would grant divorce were, in the case of a 

t ™ t ZAJ 

m?ke°a\utoai?^ the feminists persuaded Parliament to 
maice a husbwds adultery alone a ground for divor^? 

zi “ A- “ 

bf ft P«*Pmptio„ ideals can S 

25. Doctrine of matrimonial offences 

An important point to note about these grounds for 
divorce is that they are considered to be SaWmonia^ 
offences, on the analogy of the criminal law This elem.=nt 
of offence is supposed to exist in all these cases SSS 
that of insanity, where a factor which the President of 



the Divorce Division has referred to as an aot of God 
intervenes and no fault can, as a rule, be attributed one 
way or another. A further inroad into tha principle was 
made by the institution of the decree for presumption of 
death and dissolution. In effect this is a divorce and 
stands even if the missing spouse reappears. But it may he 
granted even if the original separation was the fault of the 
petitioner. The principle of a divorce only for a matri- 
moni^ offence is still, however, held to be the correct 
^iticiple behind English divorce legislation and leads to 
toe assumption that one party is wholly guilty and the 
other one wholly imocent. The further assumption is 
mso made that the innocent party comes into court with 
feelings of righteous indignation or anger, determined to 
punish the guilty spouse. 

From this basic assumption are derived innumerable 
^®8^^ principles and consequences. One is the 
liability of the guilty party to pay the costs of a divorce 
and, of a male adulterer, to pay damages. Another is 
the law of collusion, which forbids two spouses to agree 
that divorce is necessary and to deceive the court by false 
or manufactured evidence upon which a divorce can be 
granted to one of them. Then there is the rule that i? 
thie party asking for a divorce has been guilty of adulters, 
1^ loses his right to it, and it can then only be granted i'l 
the court in its discretion thinks that it is in the public 
interest. Moreover, in such cases the petitioner has to 
me a discretion statement, asking for the court to exercise 
Its discretion in his favour, and giving full details of his 
adultery, stating why, where, when and with whom it was 
committed. 



26. Separations by courts 

The High Court can also grant a judicial separation, 
This IS a decree similar to the old ecclesiastical decnec of 
divorce from bed and board, separating the parties, but 
giving toem no right to re-marry. It is granted for the 
same offences as divorce. But the High Court is not the 
only court which separates parties without divorcing them. 

elsewhere to magistrates’ courts which, since 
1895, have been making numerous maintenance and 
separation orders every year. The number of magistrates' 
orders granted annually is important, as is shown by the 
' 3 ^°ted in the chapter on magistrates (16,550 in 
1950, excluding guardianship orders). In addition there 
are the orders made under the Guardianship of Infants 
Acts where couples are already separated. It may be that 
there are from one hundred to two hundred and fiflv 
thousand maintenance, separation, or guardianship orders 
in force, which is some indication of the number of 
separated couples. 

A maintenance or separation order by magistrates can 
be made on a number of grounds, which we have set out 
m the chapter on magistrates. 



27. Separation agreements 

There are still other classes of people who are 
separated but not divorced. There is no law prohibitins 
married couples from agreeing to separate, and these 
a^sements or deeds of separation privately drawn un bv 
sohcitors are very common. It is, however, better to 
secure the m^tenance of a wife, where the parties arc 
separated, by deed of covenant, because it does not prevenl 
a divorce for desertion and these deeds are tending to 
supersede deeds of separation. Deeds of separation or 
of covenant do not have to be registered, and it is im- 
possible to ascertain their number, but that there are a 
great many of them will be confirmed by most solicitors. 



28. Infonnal separation 
- 'there is the class of separated persons who haV' 

to separate, or who have just driflei 
apart, buch cases are by no means uncommon. Thesi 
separations may occur because a divorce has been refusec 
or because no matrimonial offence exists or wJiere 
although there is no grave breach of the marriage relation, 
ship, the parties just do aot get on together. 

Not oifiy divorce and separation orders in the High 
Court but also separation and maintenance orders in the 
^*^® t^®ory of matrimonial 
offence._ No other conduct is considered to justify the 
separation of spouses. Moreover, the Divorce Court is 
strangely restricted m the offences it may recognise for this 
punpose, Conduct such as lesbianism, criminality, or 
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neglect of household duties, which may effectively break 
up a married life, of itself gives no rights in the courts. 
If no conduct recognised by law as a matrimonial offence 
can be proved to exist, the courts can give no relief, 
however hard the case. 

Divorce after a specified period of separation is pro- 
posed by us because the legal doctrine of matrimonial 
offence as the sole justification (apart from insanity) for 
divorce involves great suffering for many thousands of 
people. These are married couples, separated in effect by 
order of the court or privately, but unable to obtain a 
divorce. It is important that it should be clear why this 
is so. 

29. Factors for refusal to petition 

(i) Indolence : Divorce proceedings can only be brought 
by the so-called innocent party, and he may not want 
a divorce. He may not be interested, or will say he 
cannot be bothered. Such an attitude, particularly with 
elderly people, is quite common and in such cases of long 
separation where the unwilling party has little or no chance 
of re-marrying, it is perhaps not a surprising attitude. 

(ii) SpUe : Another common reason for refusing a 
divorce is llhat of spite or revenge. A husband who has 
left his wife is, perhaps, rather optimistic if he expects her 
to agree to divorce him within a month of his departure. 
It is to be expected that her pride should be hunt and her 
feelings wounded, and 'these emotions are likely to endure 
for at least a number of 'montlhs. However, in some cases 
they last for many years and it is not uncommon for a 
spouse separated for twenty or thirty years to recall 
bitterly injuries alleged to have been inflicted by the other 
partner. In other cases the feeling of bitterness will 
subside into indifference. 

(iii) Religious objection : The remaining ground on 
which divorce is refused is that of religious objection. 
This is often a dloak for hostility although, of course, 
genuine cases of Roman Catholics and some Anglicans 
are not uncommon ; it would obviously be unreasonable 
to expect a Christian who sincerely believes divorce always 
to be wrong to start proceedings. 

30. Guilty party with no rights 

It is the failure of the innocent party to move for a 
divorce which is the primary cause of permanent separa- 
tion. The so-called guilty party has no right whatever to 
get a divorce. All he, or she, can do is to try and persuade 
the other party to take some action. This persuasion may 
take the form of an appeal to his goodwill. On the 
other hand, more often it takes the form of an offer of 
increased maintMiance, or the surrender of the custody of 
the child, or even a transfer of property. But even these 
inducements, where they are possible, fail to move many 
spouses. They may also be collusive, which, in itself, 
would disqualify the parties for divorce. 

31. Absence of legal grounds 

A subsidiary factor which may prevent divorce is fliat 
neither party may have legal grounds for taking proceed- 
ings. Where separation has been by agreement, or has 
been cOTsenited to, there is no desertion in law. Desertion 
is the wilful abandonment without just cause of one 
partner by the other and against the will of the former. 
Therefore, where separation is agreed, there can be no 
desertion. Cruelty is, fortunately, comparatively rare, 
and for this purpose can be ignored. This leaves adultery 
as the only possible ground for divorce, but adultery may 
not have been committed. Lieutenant-Colonel Marcus 
Lipton, M.P., in his speech in the House of Commons on 
the 31st October, 1950, quoted the following pathetic 
case of a medical man: — 

“ I left my wife in 1924 and 'tied myself up with a 
separation agreement making her a good allo'wance 
which she could claim under all circumstances, that is, 
it did not depend on nay income. Recently my wife 
has consented to divorce me. I find to my horror that 
the only evidence which would ibe of any use was 
adultery after being separated for 25 years. So now 1 
must be found in bed either with a prostitute or with 
a woman ito whom I am not married. I am a doctor 
and so the first procedure would ruin my career, quite 
apart from the deceit and immorality. The woman I 
want to marry is a professional woman and it would 



ruin her career. What are we to do? ” Marcus Lipton’s 
comments on this case must, as expressing very common 
sentimen'ts, also be quoted: — 

“ I ask any hon. 'Member what answer he would make 
to a letter ^f that kind. I personally hold k to be 
repugnant to any decent normal instinct that large 
numbers of people should be either virtually sterilised 
or driven to adultery by the operation of a divorce code 
which is a mixture of huiriibug and inhumanity.” 

32. Consequences of no divorce 
We must turn next to the consequences of this inability 
to obtain a divorce. 

(i) Loneliness: A separated person may, of course, accept 
the situation and, if a man, remain lonely without a family 
and, if a woman, live alone and childless. It is this 
ascetic state which some would sincerely recommend and 
which some can practise. There are only a few people 
who can live such lives without damage and .too often 
one sees the result in embittered personalities. 

(ii) Extra-marital unions : It is not surprising that many 
separated parties form extra-marital unions. There is 
now almost a recognised technique for doing this. One 
of the parties to ffie union, generally the woman, will 
change her name to that of the man, perhaps by unen- 
rolled deed poll for a cost of two or three pounds. There 
is then no legal bar preventing her adopting the style 
“ Mrs.” 

(iii) Pretended marriages : A case is known where a 
woman changed her name by deed poll. The parties then 
went away on a week’s holiday and on their return told 
their friends that they had been secretly married. The 
prestige of the legal institution of marriage is still very 
high, and it is pathetic to see the desperate attempts of 
these couples to give the appearance of marriage, and to 
persuade itheir friends and relations that they are, in fact, 
married. Stiff, in far too many quarters, it is 'the respect- 
able married woman who shows an irrational “ trade 
union ” jealousy of her unmarried sister and condemns her 
out of hand. The establishment and maintenance of such 
a union, therefore, .tends to lead to continual deceit or 
lying, and this inevitably must impose a strain, consider- 
able at times, upon both parties. 

(iv) Illegitimacy of children : The position becomes more 
complicated when a child arrives. The child is, in law, 
permanently illegitimate in these cases, and unless the 
father attends personally wiith the woman at the registrar 
of births, his name will not be entered on the certificate. 
Occasionally, in order to give the child a nominal father, 
a separated wife has been known to enter her legal hus- 
band as the father. 

(v) Perjury : By making these false statements, the woman 
commits a criminal offence and, in the latter case, the 
entry may cause the legal husband much difficulty. The 
parents may then get into psychological difficulties with 
their child. They often find it difficult to tell it that it is 
illegitimate, and a child may grow up to be thirty or more 
before he knows this fact. This atmosphere o.f conceal- 
ment is not conducive to domestic peace and harmony. 
Such unions may also suffer from legal complications or 
injustices kter in life. 

(vi) Pension and property injustices : The woman partner 
is entitled to no old age pension under the National 
Insurance Act, 1946, by virtue of the man’s insurance. On 
the contrary, his legal wife may be endtied to it. No 
widow’s pension is payable to the woman if the man dies, 
even after thirty years or more of cohabitation, but the 
legal wife can receive it. And then, perhaps, the man dies 
without a will, as is the case of many people of small 
means, leaving some five or six hundred pounds, his life’s 
savings, in the Post Office Savings Bank. Unless his 
mistress can prove that some of this represents savings out 
of her earnings or was a gift to her or that the estate owes 
her money, his legal wife will be entitled to the whole 
of the deceased’s property. 

(vii) Defiance of maintenance orders: In 1949, as we 
have already said, 3,365 husbands were sent to prison by 
magistrates for faffing to pay their wives maintenance. 
Not all these husbands could be excused, but it is certain 
that many of them failed to pay maintenance to their wives 
because of a feeling that the orders against them were 
made unjustly, and because of their grievances against 
partners who deny divorce. 
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(viii) Promotion of criminality : A subsidiary conse- 
quence of denial of divorce is the promotion of crimi- 
nality, especially bigamy. We set out some interesting 
figures in Appendix VI.“ 

33. Stability of unions 

It may be noted, however, that after an initial period 
of strain, there is a tendency for the parties to many 
extra-marital unions to settle down and remain together 
until the death of one of the partners. The permanent 
nature of so many of these unions is an interesting refuta- 
tion of the arguments put forward by those opponents 
of divorce who think toat marriage is only maintained 
by legal force or by religious coercion. Feelings of women 
partners to these unions can be illustrated by the following 
case. A man and a woman married in 1928 ; they were 
both very young. They found they had made a mistake 
and the man left in 1930, and his wife obtained a main- 
tenance order against him. In 1931 he met another girl 
with whom he has lived ever since, and by whom he now 
has three children, aged seventeen, fifteen and thirteen. 
The legal wife has recently, under an Act somewhat hastily 
passed by Parliament in 1949, had her maintenance in- 
creased to the sum of £5 per week, and to pay this money, 
and feed, clothe and educate her children properly the 
man’s woman partner has to help him and do a full day’s 
work. When discussing this case, she said : “ Why should 
I have to work to pay this woman? 1 am really this man’s 
wife. I have lived with him for twenty years, borne his 
children and worked for him. What has she done that 
we should pay her like this?” 

34. Estimated number of unious 

There are naturally no statistics about these extra-marital 
unions, but it is also significant .that when Lieutenant- 
Colonel Marcus Lipton in 1949 put down an amendment 
to a Bill in the House of Commons to provide for divorce 
after seven years’ separation, he at once received some- 
thing like four thousand letters. Each communication to 
the newspaper sent by our Society produces many new 
cases. If .the estimate of ithe number of magistrates' orders 
is correct there may, with couples privately separated, be 
between one hundred and two hundred and fifty thousand 
couples separated but not divorced. 

35. The remedy 

The remedy for this problem is a surprisingly simple one. 
It is to abandon the principle of divorce only for a matri- 
monial offence, and to substitute the principle that when a 
marriage has, in fact, broken down, the law, subject to 
safeguards for proper provisions for maintenance and 
children, should recognise this fact and the courts should 
be empowered to grant a decree of divorce. 

' If this principle is granted, then satisfactory machinery 
for divorce would be set up by Mrs. White’s Bill, subject 
to one or two amendments. Proof of the long period of 
separation and nothing more is all that would be necessary 
if it should become law, although the existing grounds 
would remain, The motives of the partner refusing divorce 
would be immaterial. The State would be accepting the 
principle that no stronger proof of the failure of a marriage 
could be wanted than many years’ continuous separation, 
and that in the public .interest both parties in that case 
should be free, in law, to re-marry, found new families 
and have a chance of happier lives. 

36. The remedy and bars to divorce 

It should perhaps be mentioned that mest of the bars 
to divorce could not be applicable to this proposed law. 
Connivance or a petitioner’s own adultery would not 
prevent a divorce although the .parties’ conduct would 
properly be taken into account by the court when awarding 
costs or maintenance. Collusion would stil be objection- 
able in so far as the court might be deceived, but should 
be dealt with on the new lines we propose (see Chapter 4, 
“ Bars to Divorce ”). It is proposed ’that the court should 
have complete discretion about granting maintenance. 
Where a woman or her child needs maintenance, then her 
husband will have to pay it, despite the divorce. More- 
over, arrears of maintenance, legdly due, will entitle 
the court to suspend the divorce or adjourn the case until 

” Western Australia— Divorce Statistics, 1949; not reproduced. 



the arrears have been provided for to the satisfaction of 
the court.** 

37. Answers to objections 

(i) Not divorce by consent : If the new principle of 
divorce is recognised, it is difficult to .think of any really 
good arguments against Mrs. White’s Bill, but it is worth 
considering some of those which were .used, first in the 
House of Lords on the 23rd November, 1950, when 
Mancroft moved a Motion asking for a Royal Cor^ission 
on the Marriage and Divorce Law. The Archbishop of 
York said this would be introducing divorce by consent 
but we may prefer Lord Hailsham’s comment that he did 
not see parties voluntarily condemning themselves to seven 
years’ solitary misery, in order that at the end of that 
period they might marry somebody else. Divorce by 
consent after all could more quickly be arranged fay com- 
mitting adultery or arranging desertion. 

(ii) The religious objection : Then, said the Archbishop, 
the man or woman who believes Chat divorce is wrong on 
rHigious grounds would be wronged by being put in the 
position of a divorced perso.n. It is true that the proposed 
law in such cases would over-ride a .religious objection to 
divorce, and rightly so, it is submitted. The interests of 
society and the vast number of unhappy and separated 
people demand it. 'Moreover, the religious Objector’s con- 
science would not really be outraged. He or she could, 
and probably would, refuse .to recognise the divorce ; it 
might seem naive to .point out that in such circumstances 
there is no compulaon to re-marry. There is no reason 
for a religious objector to feel guilty of an act done by 
another. Divorce has, in fact, been granted in England 
since about 1660, and .those who o'bject to any divorce on 
grounds of religious principle must recognise the fact 
that they are a minority in the nation. They are free to 
marry or live in celibacy, as .they wish. They have no 
right to inflict their views on the majority. They cannot, 
in .fact, do so, as- is shown by the present divorce law, 
and we cannot acquiesce in their attempt to prevent the 
proper extension of the law to marriages which are clearly 
unhappy but cannot at present be dissolved. The spirit 
of soime of these objectors is shown by those who have 
regretted the Legal Aid and Advice Act, 1949, in so far 
as it provides for legal assistance .paid for by the Slate 
.to persons who could not otherwise afford to bring a 
divorce suit. This sentiment might .be better shown by 
pressing for the advice sections of the Act to be brought 
into force since reconciliation would thereby be assisted, 

(iii) The views of the President of the Probate, Divorce 
and Admiralty Division : Then, in the same debate, the 
President of the Divorce Division said that this would be 
introducing an entirely new principle into divorce, 
“ ... it would be a complete and fundamental departure 
■from the principle upon which divorce has hitherto been 
granted ... the principle on which for over one hundred 
years . • • matrimonial relief has been granted is as a 
remedy for a proved wrong”. We can agree with 
him very cordially. It would be a new departure and 
rightly so. The theory of complete innocence on the one 
hand and complete guilt on the otiher is legal fiction which 
is rarely found in fact: many judicial pronouncements, 
indeed, recognise that this is so. Few are fhe broken 
marriages where some blame cannot be attached to both 
sides, but for a court to apportion this blame between the 
two parties would generally .be impossible and always 
fruitless. 

<iv) Is it " easy divorce "? : Another argument of the 
Archbishop was that there were now a large number of 
divorces and that, when .there are easy facilities for divorce, 
the whole idea of marriage 'becomes weakened and under- 
mined.^® To say that the 'passage into law of the proposed 
The problem of adequate maintenance for mother and 
children in a broken-down marriage can only be properly solved 
within the framework of an adequate scheme of social security. 
On this theme reference can be made to the Liberal Party Repoi't 
on the Reform of Income Tax and Social Security Payments 
(8, Gayfere Street, London, S.W.l). 

hi those days, a generation ago, any form of break-up of 
marriage met with strong social disapproval. Divorce was 
practically impossible; and even separation was difficult, as apart 
from the fewer outlets for women wishing to earn their own living, 
most would already have a number of children for whom alternative 
care, such as today is provided by ertebe and nursery school, was 
not available. It cannot be a matter for surprise, or any reason 
to deplore our worsening ethical standards, that now, when these 
social circumstances have so largely altered, the divorce rate shows 
a tendency to rise. (Slater and Woodside, op. cit, p. 46.) 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



231 



Paper No. 23. Memorandum submitted by the Marriage Law Reform SociETy 



Bill would make divorce much easier is nonsense. Seven, 
or even four, years’ separation out of a person’s life is a 
large slice, and those who want easy divorce will find 
a quicker way, as they do now. The believe that a change 
in the divorce law produces divorce is muddled thinking. 
As the Royal Commission on Divorce said in 1912: 

“. . . divorce is not a disease but a remedy for a disease 
. . . homes are not broken up by a court, but by causes 
to which we have already sufficiently referred. . . .” 

(v) Children : The argument that children of a marriage 
would suffer because of this new divorce law and that 
it should, therefore, not be passed, cannot be sustained. 
Children, of course, would suffer, not from the divorce but. 
from the broken marriage. It is not the primary purpose 
of the divorce law, as such, to prevent the breakdown of 
marriages, but to give proper relief when the breakdown 
has occurred. The responsibility for the prevention of 
marriage discord rests largely with parents and educa- 
tionists and not with lawyers. 

38. Experience of Western Australia and New Zealand 
The Bill for divorce after seven years’ separation was 

based on an Act of Western Australia which became law 
in 1945, with some minor modifications in drafting, 
although the period there is only five years. It is interest- 
ing to note that, contrary to what one might have perhaps 
expected, more wives than husbands have, in Western 
Australia, applied for divorce on this ground. 

In New Zealand, since 1928, an agreement for separa- • 
tion for at least three years, or a separation order made 
by a court which has been in force for at least three years, 
is a ground for divorce (see Appendix It may be 

interesting in passing to notice the statistics for New 
Zealand. There the grounds for divorce are bigamy, 
adultery, desertion, drunkenness with cruelty and 
failure to maintain, insanity, non-compliance with 
order for restitution of conjugal rights, separation 
for three years or more, non-consummation. The 
statistics interestingly enough show more petitions by wives 
than by husbands. In Western Australia, while long 
separation is not the most frequent ground for divorce, 
it ranks next to adultery and desertion according to the 
figures for 1946-47 and next to adultery for 1948, and 
for 1949 next to adultery and desertion. In 1948 and 
1949 again there were more petitions by wives than by 
husbands. 

Our proposal therefore is that Mrs. White’s Bill as 
debated on the 9th March, 1951, should be adopted with 
a modification. We consider that the period of seven 
years’ separation is too long. In our view four years’ 
continuous separation is entirely adequate to demonstrate 
the existence of a broken-down marriage. 

39. Reason for seven years’ period 

The reason for seven years having been selected for 
Mrs. White’s Bill is that in 1947 the Denning Committee 
when considering the reform of divorce procedure, made 
the following remarks: — 

“ There appears to be a large number of cases where 
husband and wife have been separated for many years 
and there is no possibility of their ever coming together 
again, but a divorce cannot be obtained because the 
separation was by mutual consent and did not amount 
in law to desertion. It is suggested for consideration 
whether separation for seven years or more should not 
be a ground of divorce if there is no prospect of recon- 
cilation."^®® 

We do not know where they got the figure of seven 
years from, except possibly from the analogy of ffie 
defence of a charge of bigamy. In Western Australia the 
figure, as we have said above, is five years and in New 
Zealand three years. 

40. Proposal f<»' period of four years and suggested amend- 

ments 

We propose the figure of four years and declare that 
we shaU be satisfied with this period and will not, if it is 
enacted, start a campaign for its reduction. As we have 
said, we approve Mrs. White’s Bill in principle, but para- 
graph (ft) of the proviso to Clause (1) should be amended 
to make it clear that it only applies when the husband 
is legally liable to maintain his wife. A recent decision 
of the Divorce Division has shown that prima facie on 
separation there is no such liability unless there is agree-' 
ment, expressed or implied. We understand the clause 
- Extract from New Zealand Matrimonial Causes Act, 1928, 
and Divorce Statistics, 1943, 1945, 1946 and 1947; not reproduced, 
cmd. 7024. 
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to have this effect in law. but it would be better if it 
were explicitly stated. 

41. Comments on the Parliamentary Debates on Mrs. E. 

White’s Bill 

The Commission will have before it the report of the 
Second Reading Debate in the House of Commons’* and 
we only wish to comment upon it slightly and to deal 
with some of the criticisms of the Bill which were put 
forward. In particular, we would adopt the excellent 
speeches made by Mrs. White, Mr, Sorensen, Mr. 
Houghton and Mr. Maudling. Mrs. White rightly brings 
out in her speech that the children where there is divorce 
after long separation cannot really suffer because the 
damage has already been done. She points out, moreover, 
that a woman might be better off, so far as maintenance 
is concerned, with the provisions in her Bill on this 
subject. We accept her view that those who deny divorce 
on religious grounds are, in reality, forcing their religious 
views on the other party, and that this is a fundamental 
offence against the freedom of the human spirit. 

Mr. Wood, in opposing the Bill (Column 950) asks where 
the line is drawn about taking in hard cases. The answer 
is that with a rational divorce law, such as we propose, 
there should be very few, if any, hard cases. He suggests 
that the Bill was founded on expediency when in fact 
it was founded on the principle that it looked to the break- 
down of a marriage as the ground for divorce instead of 
to proof of a matrimonial offence. We have dealt with 
the question of why the figure of seven years was chosen. 
He says the Bill will weaken the contract of marriage. 
In Column 953 he suggests that people when they marry 
will remember that they can get a divorce after seven 
years’ separation and that this will encourage them not 
to make so much effort. This is the fallacy of assuming 
that parties go in for deliberate calculation of consequences 
when they marry. The ordinary married couple, we 
believe, when they get married, do not ever consider 
the question of divorce at all. They intend their union 
to be permanent. Moreover, the suggestion that seven, 
or even four, years’ separation would discourage effort is 
surely quite unreal. These periods are too long to have any 
real influence on parties, even if the existence of a divorce 
law has any such influence, which we deny. In Column 
955, Mr. 'Wood says that the Bill introduces the principle 
of unilateral denunciation of a contract. If analogies with 
contract are to carry any weight, we suggest the correct 
analogy is the doctrine of frustration. He refers in Column 
958 to the point that the Bill enables a guilty party to 
obtain a divorce against the will of the innocent party. 
The answer here is that the distinction of guilt and in- 
nocence is unreal. He suggests the maintenance provisions 
(Column 960) mean one law for the rich and another for 
the poor. 'Ibere are always advantages in having more 
money than other people and the Bill does nothing more 
to affect this than the present divorce law does. 

Mr. Black, in Column 962, quotes the tag that hard 
cases make bad law. As a justification for the continuance 
of hard cases, this argument is puerile. Hard cases should 
make the legislators enquire if the law does not need a 
change. Then, rhetorically, he says the Bill will create 
much more evil than it abates. The sufferings of the 
separated people who cannot get a_ divorce under the 
present law are real. The evil to which Mr. Black refers 
is only a supposition. Then, in Column 964, he uses as 
an argument the fact that at the end of the war divorce 
increased very largely, although the rate has now fallen 
to under thirty thousand. But really this point u quite 
irrelevant as an argument against this Bill. An increase 
in divorce itself is not an evil. Causes for the great 
post-war increase in divorce lie in the following facts: — 
(a) the passing of A. P. Herbert’s Act of 1937 extend- 
ing the grounds for divorce ; 

(i) Ml employment, enabling many people to pay 
for divorce who previously could not afford it ; 

(c) the revolt of women and their economic emanci- 
pation — they will no longer put up with conditions to 
which in past centuries they had no alternative. 

It may well be that the passage of this Bill into law 
would increase the number of divorces, but you do not 
abolish misery by hiding it. The prevention of divorce 
does not prevent a broken marriage. It is worth while 
noting here one remark of the authors of a recent study 
of marriage.” “It seems probable that much higher 

Hansard, Vol. 485, No. 68. 
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demands on marriage are made nowadays than formerly, 
that people are less content to go on with hopeless or 
even unsatisfactory matings than they once were. . . . 
Mr. Bernard Charlesworth makes this same point from 
a large experience in legal journalism. The increased 
divorce rate of recent years, he says, gives rise to no 
serious heartsearchings in the minds of judges, barristers 
and solicitors. They know only too well that they are 
engaged on a work of healing, ‘ There is nothing sordid 
about the surgeon’s healing knife . . 

Mr. Black, in Column 966, refers to people who bdieve 
that marriage subsists “till death us do part”. Even 
divorce law reformers may believe this, but people are 
no-t entirely responsible for themselves and their actions 
and the course of a marriage may change so that its Itfe- 
long continuance becomes impossible. In Column 967 
he suggests juvenile delinquency is partly caused by broken 
homes. Politicians and others tend to simplify the causes 
of juvenile delinquency. It is a subject which lends itself 
to rhetoric and emotion. We have noted with interest 
the most recent authoritative scientific statement about 
broken homes. “ Investigators with a statistical 'bent have 
worked with the concept of the ‘broken home’ and a 
number of studies have demonstrated a relation between 
maladjustment and this situation. ... But though these 
studies have been of value in amplifying and confirming 
clinical evidence of the far-reaching importance of the 
child’s early experience in his home, the concept of the 
broken home is scientifically unsatisfactory and should 
be abandoned. It includes too many heterogeneous con- 
ditions having very different psychological effects. In place 
of the concept of the broken home we need to put the 
concept of the disturbed parent-child relationship which 
IS frequently, but not necessarily, associated with it,”’* 

It is the existing 'broken homes which would take advan- 
tage of the Bill. The regularisation of unions by divorce 
and re-marriage should bring stabUity and relief from 
deceit and subterfuge into many unions. 

In Column 972, Lieutenant-Colonel Lockwood suggests 
that the Bill should not apply where the parties have been 
guilty of a matrimonial offence. We oppose this sug- 
gestion and say that matrimonial offences are fictitious 
creations of statute law and do not correspond to the 
realities of a broken-down marriage at all. 

In Column 973 ei seq., Mr. Wilkes is really arguing as 
a convinced member of a religious body and, while one 
can respect his point of view, we do not accept it. We 
do, however, disagree flatly with him that it is easy to 
point to the spouse who is responsible for the break-up 
of a marriage. This responsibility cannot be apportioned. 
It is hidden in the personality of the spouses and the overt 
act which apparently breaks up a marriage is not the real 
cause. The Bill, therefore, does not put a premium on 
wrongdoing, since the alleged wrongdoing is probably not 
the real cause of the marriage breaking up. Even if a 
wrongdoer does profit eventually, it is also in the interests 
of many other parties and society that the marriage should 
be dissolved. 



Miss Hornsby-Smith (Column 984) suggests that the Bill 
will assist the rogue who “ flits from affair to affair ". Even 
if the period of separation were reduced to four years, 
each “ affair ” would be of very long duration ! At the 
bottom of this column she refers to the number of re- 
conciliations after a separation order and after separation 
for more than seven years. We are very sceptical about 
this number, but in any event, there is no compulsion to 
divorce, nor does the Bill prevent reconciliation. 

Columns 986-988 : We find it very difficult to take 
seriously her suggestion that the Bill would promote black- 
mail and enable the unscrupulous woman to force her lover 
into divorce and re-marriage. If the husband and wife 
had been separated for four or seven years, the wife’s 
refusal of divorce is not likely to be due to a hope of re- 
conciliation. In Column 988, Miss Hornsby-Smith refers 
to the difficulties which wives would be in by their loss of 
insurance benefits and in Column 996, Sir Patrick Spens 
again refers to the fact that the wife might lose her right to 
a pension. This is a very real difficulty and undoubtedly 
some elderly wives are deterred from divorcing their hus- 
bands now because of the loss of these rights. In Column 
939, Mrs, White points out that her Bill would not do 
more than bring these difficulties into sharper focus. 

Maternal Care and Mental Health, John Bowlbv MD 
World Health Organization, p. 12. ' ” 



42. Amendment of pension schemes 

We think that the Royal Commission will have to con- 
sider these difficulties, and how the law should be changed. 
To protect wives there will have to be some amendment 
of the National Insurance Acts and also legislation to deal 
with private pension schemes. Possibly a wife’s right to 
a pension could become a vested right after a period, of, 
say, fifteen years of marriage, coupled with a long period 
of insurance. Other organisations, we expect, will give 
evidence on these points. 

We share Miss Hornsby-Smith’s sympathy with the drab 
middle-aged wife who may be divorced by her husband for 
a younger, attractive woman, but would point out that a 
wife gains nothing by maintaining a shell of a marriage. 
Sir Patrick Spens, in his able speech, refers in Column 993 
to the fact that insanity is the exception to the doctrine 
of matrimonial offence and we attach importance to the 
fact that Parliament has already recognised an exception, 
Later, in Column 995, he says that the Bill is divorce by 
consent. We have already dealt with this unreal argument, 
If consent there is, there are quicker ways of getting 
divorce than waiting four or seven years. 

Mr. Sorensen puts a religious point of view with which 
we are in sympathy. 

We are not impressed by the opposition of the Divorce 
Bar referred to by Mr. Bell in Column 1004. Lawyers, 
as we have said, have been notoriously opposed to reform 
on other occasions and known to be wrong in their oppo- 
sition. 'In Column 1005 he makes the extraordinary state- 
ment that the only object of a formal contract of any kind 
is to hold the parties when they no longer wish to be held 
by it. 'It is the essence of ordinary contract law that 
parties are free to cancel a contract by agreement. The 
purpose of marriage is not to force people to live together ; 
it is to encourage them to live together permanently, and 
it also has minor registration purposes. 

We have also considered the Debate in Standing Com- 
mittee B on the 17th April, 1951, but do not think that 
any particular point arises for comment. We have looked 
at the amendments proposed to the Bill, most of which arc 
either unnecessary or are opposed by us. For instance, 
we obviously oppose the provision that the period should 
be fourteen years instead of seven years. We have no 
objection to the proposals .that the court is to have regard 
to the interest of children. We object to the amendment 
that a party guilty of a matrimonial offence shall be de- 
barred from divorce. We object also to the proposed 
amendments about maintenance. The Bill is quite adc' 
qiiate on this point. 

43, Judicial pronouncements 

As recently as 25th March, 1950, the Court of Appeal, 
in the case of Hosegood v. Hosegood, said : — 

“The Court is not at liberty to grant divorce simply 
because the marriage _ has utterly broken down. It 
might be a good thing if it could do so after long years 
of separation, even if the separation was originally by 
agreement or for some cause short of cruelty. But the 
Statute does not permit it.” 

The rarity of judicial calls for law reform makes this 
pronouncement of Lord Justice Denning the more strik- 
ing. It should also be noted that the Report of the Royal 
Commission of 1912 made a propos'al that the guilty party 
should have some rights. They recommended that the 
court should have power where a judicial separation was 
asked for to make an order for divorce on the application 
of the other party. Magistrates’ separation orders, they 
said, should come to an end after three years and the 
parties then left to their remedy in the Divorce Court, 
The germ of the Bill for divorce after long separation can 
be found in these proposals. Permanent separation, we 
say, is bad for the institution of marriage, bad for society, 
and the cause of much misery and suffering. We adopt 
the words of Lord Goreil in the case of Dodd v, Dodd, 
1906, then President of the Divorce Division, and later 
Chairman of the 1912 Royal Commission on Divorce: — 
“Having since I first sat in this bench in 1892 found 
it necessary to rnake myself familiar with the history of 
the laws governing the relations of husband and wife, 

• and the discussions which have from time to time taken 
place relating thereto, more particularly at the time of 
the passing of the Act of 1857, and the . result of those 
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laws, of which experience in this court gives very con- 
siderable opportunities of judging, it is desirable, in my 
judgment, as bearing on the subject under considera- 
tion, to express the conviction which has forced itself 
upon me, that permanent separation without divorce 
has a distinct tendency to encourage immorality and is 
an unsatisfactory remedy to apply to the evils which it 
is supposed to prevent.” 

44. Judicial separation in the High Court 
The following recommendation of the Royal Commis- 
sion of 1912 should be enacted : — 

The court should have power where a judicial separa- 
tion is asked for by one party to m^e an order for 
divorce on the application of the respondent. 

Although we believe permanent separation to be 
thoroughly bad for society and the parties to the marxi- 
nge, we do not propose the abolition of judicial separa- 
tions but to remove their worst features. If two spouses 
both wish to be only separated, we would not force 
divorce upon .them. But, in addition to the above proposal 
of the Royal Commission of 1912, we propose that at any 
time after one year from the granting of a decree of 
judicial separation, either party should be able to apply 
to the court to convert the decree into a decree of divorce. 

We attach the greatest importance to this recommenda- 
tion. The Commission will note that in New Zealand a 
decree of divorce can be granted immediately after non- 
compliance with a decree of restitution of conjugal rights. 

Annex to Chapter 6 

“ My case is like so many others. I was married many 
years ago and from the start of our married life it was 
■ hell ’ as my wife’s sole aim appeared to be .to seek every 
pleasure, which I could ill afford. This only resulted in 
continuous quarrels and I was forced to continue this state 
of affairs until my son was old enough to understand, and 
finding I could stand it no longer I applied for a legal 
separation. I have observed the agreement, and have in 
fact increased the allowance voluntarily since the order was 
made 14 years ago. 

I have on many occasions asked my wife to divorce 
me, only to be laughed at, and scorned for suggesting such 
a thing. I have been ridiculed in public, and told . . . 
‘how do you like it now’ . . . ‘now try and get a 
divorce ’ ‘ if I can’t have you, then no other girl 

will etc. 

So for 14 years I have had to withstand this persecution, 
she knowing that I have no desire to make a scene because 
I am respected in a profession where my many friends 
believe me to be married to my companion, and I have 
no wish at present to let them know. I have fought in two 
wars (with distinction) and, proclaiming myself to be a 
Christian, it was like a new hope to read of the possibility 
of the private bill on Divorce after Long Separation 
becoming la-w. 

My companion who for 14 years has been the means 
of helping me in not only my profession, but also socially, 
cherishes .the thought of a happy child to bear our name. 

I have been asked to represent my Borough as a Coun- 
cil Member, and to take the Chair in my Masonic Lodges, 
but cannot do it because of the ‘ stigma The threat 
prevails that if I do, then my wife will let the folk 
know that I am not married to my companion.” 

“At the begi n ning of January, 194 — , I deserted my 
husband as we had been very unhappy together for several 
months, and through this I had been under the doctor for 
nervous debility. About six months before I left my 
husband (who was in H.M. Fdrces) he told me that he 
would not be home any more as we could not get on 
together. After this, he still continued to come home at 
weekends and asked me after quite some time what 1 
intended doing. He told me that he had thought matters 
over, and that if he left me he would have to support me, 
whereas if I left him he would not have to. 

After this conversation matters really came to a head 
and I deserted him. Shortly afterwards I had an interview 
with an Army Wdfare Officer (after being requested to do 
so), and after telling him the details of my case, he advised 
me to wait until three years had elapsed and then obtain 
a divorce. I waited for .three years and then went to see a 
solicitor who informed me that I could not get a divorce, 
unless of course my husband desired to do so, as I was the 
‘ guilty ’ party. They told me that the Welfare Officer had 



incorrectly advised me. I also wrote to the Marriage 
Guidance Council and asked their advice. They were very 
sympathetic, but told me .that there was nothing that could 
be done. 

Through a friend of mine, my husband made arrange- 
ments to see me, and I thought quite naturally that he 
was going to free me. At the meeting he told me that 
he had no intention of divorcing me, because as long as 
I was ‘ tied ’ to him he would hold the trump card, and 
would always have the laugh over me. He 'told me that 
the only time I would be lucky was if he met somebody 
that he wanted to marry. 

As he has never supported me, I think this is just a 
pure case of ‘ cussedness ’, and I think that you can only 
agree with me. 

I am now 36 and very much want to marry again, and 
also want very much to have children. I know that people 
who are against divorce always assume that the ‘ guilty ’ 
party is either fickle or irresponsible, and can only think 
that they have never been unhappy. As I have held a 
position of responsibility for the last four years in looking 
after 16 young ladies, and before this holding a position 
for some 12 years, I don’t think that I can be looked 
upon as being irresponsible. 

Of course I do quite realise that each case has to be 
gone into individually and that ‘ divorce ’ cannot .be granted 
in every case, but such people as myself who have no 
children and who have never been supported, I do think 
deserve at least a hearing.” 

“ My case is, I am afraid, typical of many. Eight years 
ago, after ten years of miserable married life in India, I 
left my husband. Acting on legal advice out there, and to 
preserve the dignity of an English family in India, I did 
not proceed against him for cruelty, which would have 
entailed calling Indian witnesses and publicising conduct 
unbecoming in an Englishman. He ceased to support me. 
Now he refuses in the most cynical manner to set me free, 
saying that it suits him to ‘ be awkward Now, however, 
I have met someone else with whom I could be happy 
and yet I have no hope of claiming that happiness legally, 
unless people like yourself can help me.” 

“I was married in 1913, a little awed perhaps by the 
solemnity of the undertaking but intent and confident that 
we should both be happy in our home life, by God’s Grace. 
By 1928 I was forced to leave my wife and return to live 
with my parents. Even then her persecution did not cease, 
and by 1932 I had lost my job and with my parents had 
moved across London to escape from her humiliating and 
scurrilous attacks. 

She, of course, has consistently refused to be party to 
any divorce proceedings, and in August last was certified, 
and although that may eventually give me release from the 
travesty of Holy Matrimony, I am 60 years old and 
debarred from realising any of the hopes I had in 1913.” 

" My case is as follows. I have 6 children — 3 boys and 
3 girls, of which I am very proud. My partner is single, 
I am married. We would marry tomorrow if we could, to 
give my children a name. My wife is 72 and will not 
divorce me out of spite and revenge. My present partner 
and myself have been together 28 years, and I am as fond 
of her as when we first met. I am an ex-service man and 
also two of my boys — ^all have seen active service. I am 
70 years of age and am O.A.P. Please help me before I 
leave this world.” 

“When I was 16 years of age, I came into contact 
with a woman 30 years old. She took me to live with her 
and allowed misconduct to .take place. After a month or 
two, she wrongly told me she was pregnant, and in con- 
sequence assured me that the only thing to do was to get 
married. I was so young and she was so strongly self- 
willed, that I had not the courage to oppose her suggestion. 
Unbeknown to me she put up the ‘ Banns ’ and falsely 
gave my age as 23 and her own as 27. After a few months 
I could not tolerate her presence and left her. She applied 
and obtained a separation order. Today I am 55 and she 
is bordering on 70. Every week for nearly 30 years I have 
contributed towards her support (now 15s. weekly). I 
have repeatedly asked her to divorce me, even though I 
continue to pay her the separation allowance, and aRow 
me to marry the woman I have lived happily wifii for 25 
years. She absolutely refuses, although she has herself 
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had for a companion a former sweetheart who has resided 
with her since a fortnight after I left. Inquiries have 
been made but nothing can be done as she asserts that 
she is only helping to maintain herself by keeping a 
lodger. I am now totally unable to work and existing 
on an allowance of £2 a week from a son’s naval allot- 
ment and £1 Is. 6d. pension from the Army, making a 
total of £3 Is. 6d. for my housekeeper and myself. 
Although I have paid for nearly thirty years, I must still 
continue until I die or she does. The dreadful circum- 
stances of my being trapped into marriage by a woman 
old enough to be ray mother has, as you will no doubt 
appreciate, made the whole of ray existence a nightmare.” 

CHAPTER 7 
Divorce by Consent 

45. Its reasonableness 

It is curious how violently some people react against 
the proposal to introduce divorce by consent. In our 
view it is the most intelligent and the most decent way 
of getting a divorce. Antagonistic suits are inevitable but 
we think the law should not encourage them. If two 
responsible persons together freely and knowledgeably 
decide that their marriage is ended, it is our view that 
the State should, subject to certain precautions, recognise 
this agreement. 

46. Laws of other places or times 

Divorce by consent is by no means unknown to other 
systems of divorce law. It was for a long period the 
usual method of getting divorce in Rome. Our own 
ancestors, the Anglo-Saxons, permitted divorce by con- 
sent (see Appendices I and II).** The Commission will 
no doubt be taking evidence about the divorce laws 
and practices of other countries, and from the table we 
quote in Appendix IV, it will be seen that divorce by 
consent is permitted by many States. Countries that we 
notice are Belgium, Denmark, Norway, Mexico and 
Sweden. Interesting evidence about the Norwegian law 
was given to the 1912 Royal Commission (but see now 
the law of 1917). We set out a summary of the Swedish 
divorce law in Appendix IVA, and also the text of the 
Norwegian law, .^pendix lYB.®" It cannot be said that 
conditions in 'the three Scandinavian Protestant countries 
are utterly different from Great Britain. They are close 
enough to us to make it reasonable to look closely at 
the laws they adopt. 

47. Connection with separation agreements and their 

history 

In England agreements for present separation are valid, 
but not agreements to terminate the marriage in the 
future. To us the vital part of a marriage is the actual 
common life and affection of the spouses and the legal 
union is quite subsidiary. The law permits a breach, 
by agreement, of the cohabitation or common life, but it 
does not permit a breach by agreement of the subsidiary 
factor — the legal union. On this point we are interested 
in the opinions expressed by Mr. A. T. Macmillan in 
a pamphlet entitled Legal Aspects of Marriage^^ : — 

“ A husband and wife lare under a legal duty to 
live and cohabit together, to the entire exclusion of 
any woman or man on either side. They are also 
under a legal duty to support one another and any 
children they may have. The proper fulfilment of these 
duties used to be regarded as a matter in which, not 
only husband and wife, but also the State was interested. 
If, therefore, one deserted the other without la-vrful 
cause, and refused to obey a decree of restitution of 
conjugal rights, the deserter was imprisoned for con- 
tempt of Court. By an Act of Parliament passed in 
1884, punishment for such disobedience was abolished. 
That meant that the State ceased to regard the due 
fulfilment of the primary duty of marriage as of con- 
cern to society: it became a duty owed merely to 
other partner, the breach of which gave him (or her) 
certain rights, to a separation decree and (as against the 
husband) Imancial payments. Since 1937 the remedy 
includes divorce. So, too, a husband and wife may 
now agree to put a complete end to the mutual right 
and duty to live and cohabit together. This is done 
by a separation a greement, which the law now regards 

r,,'!’™?" •>>“ of Divorce, and Die Churches and 
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as valid and which it will enforce. Such an agree- 
ment is irrevocable — except by mutual consent — and 
neither spouse is guilty of desertion for acting on it. 
It is, perhaps, worth noticing that in Scotland a separa- 
tion agreement can be repudiated at any time by either 
party, except where it was caused by conduct of one 
party which would have entitled the other to judicial 
separation ; in that case, only the innocent party can 
repudiate. If one party repudiates and the other fails 
to come back and renew the matrimonial home, he (or 
she) becomes guilty of desertion. As I have said, that 
is not English law. 

Until about a hundred years ago English law looked 
on a separation agreement as contrary to public policy, 
and void. A passage from a judgment of Sir Willium 
Scott (afterwards Lord Stowell) — one of the greatest 
of ecclesiastical lawyers— is worth quoting. It was 
given in ,1820. ‘This Court considers a private separa- 
tion as an illegal contract implying a renunciation of 
stipulated duties — a dereliction of those mutual offices, 
which the parties are not at liberty to desert — an 
assumption of a false character in both parties, con- 
trary to the real status personae, and to the obliga- 
tions which both of them have contracted in the siglit 
of God and man, to live together “till death them 
do part”, and on which the solemnities both of civil 
society and of religion, have stamped a binding autho- 
rity, from which the parties cannot release themselves 
by any private act of their own, or for causes, which 
the law itself has not pronounced to be sufficient and 
sufficiently proved.’ 

For many centuries the Church had granted, in 
bad cases, what was called a divorce from bed and 
board, by which the petitioning spouse was authorized 
to live apart from the other. This is now called judi- 
cial separation. Under the old law separation other 
than under such a decree was unlawful and consti- 
tuted desertion. This change in the law was not brought 
about by Parliament, but as the result of a series of 
judicial decisions, culminating in one given in 1861, and 
is a striking example of how judicial decisions cani and 
do, alter the law; especially when a legal rule is based 
on pubhc policy’. There is here no need to refer 
0 the details of that case, but the Lord Chancellor, 
Lord Westbury, said quite clearly that the rights of 
spo^uses to each other’s society was merely a private 
right, the renunciaion of which was forbidden neither 
socS to the public nor by the claims of 

society This u a striking contrast to the views of 
Lord Stowell, which I have just quoted. 

Such being the law of divorce, and the admitted 
meory on wkch it is bas^, it is not, I suggest, surprising 
that a large body of public opinion regards it as too silly 
for words that a couple may lawfully agree to end 
right and duty of marriage — of living and 
remain, 

in law, husband and wife for Hfe. The result is that 
many couples, who mutually wish to end their marriage, 
successfully arrange a collusive divorce. Obviously 
two of the grounds— adultery and desertion— or the 
appearance of them, can easily be created by aerec- 
ment ... ■> e> 

^ ^.®rge body of opinion looks 
with complacency, even .with approval, on that fact that, 
m practice, divorce by consent is possible. The fact 
that a collusive divorce involves criminal conspiracy 
and perjwy, even when known, does not unduly worry 
law is regarded as old-fashioned, still in 
the thralls of ecclesiastical obscurantism, and brought 
thoroughly into disrepute ... 

We must not be deceived by phrases which are 
essentially ambiguous, or by pious generalities spoken on 
platform or m Parliament. Even responsible State 
documents are not free from loose thought loosely 
expressed. In the Denning Report the following is 
s^ted| as a ‘ fundamental principle ’ — meaning presum- 
ably ‘ fundamental legal principle ’. ‘ Marriage is the 
personal union, for better or for worse, of one man 
with one woman, exclusive of all others on either side 
so long as both shall live ’. I have no hesitation in 
saying that this statement— even if not actually verbally 
false— is so misleading as a statement of the law as 
te be in effect false. How can marriage be, in law, 
for better or for worse when, as soon as it gets worse 
in any one of a large variety of ways, one party has 
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the legal right to end it? What does ‘ so long as both 
■ shall live’ suggest? One thing, surely, that come what 
may, the marriage will continue while both live. Nor 
does the sentence as a whole seem quite compatible with 
the undoubted law that the parties can, by mutual agree- 
ment put an end to every right and duty of marriage 
except the mere negative duty not to contract another 
union, leaving only the bare legal tie.” 

48. Respect for human dignity and liberty 

To_ the Romans to compel any unwilling party to remain 
married was as unthinkable as to compel an unwilling 
party to enter into marriage. We adopt this point of 
view. In the chapter on bars to divorce, we have 
attempted to show how now, in fact, despite ^1 the effects 
of the law, agreement is often present in divorce cases. 
The law cannot prevent some people from acting morally 
and decently in divorce cases, however much it may try. 
We refer to the evidence given by the King’s Proctor 
to the Royal Commission of 1912. Provided the interests 
of the family are properly secured, if two spouses want 
to be released from marriage, why should they be pre- 
vented from agreeing on its dissolution? If they are 
both bad, enforced cohabitation will make them worse. 
If one is bad and the other good, 'the same argument 
will apply. If both of them are good, they wOl stay 
together as long as it is reasonably possible. Compulsion 
in this sphere of marriage is a relic of the time when 
the Church had coercive powers over the laity and is 
quite inconsistent with the Western democratic theory that 
free responsible adults should decide their own destinies. 

The State recognises unions as marriages where the 
parties in all good faith intend to form as permanent a 
•union with each other as human nature allows. In our 
view divorce by mutual consent subject to proper safe- 
guards is not incompatible with the intention of marriage. 
We lare not able to understand why two people should 
be tied together who genuinely dislike each other. It 
is some seventy years since the State abolished imprison- 
ment for failure to obey an order for restitution of con- 
jugal rights and no attempt is now made by law to force 
the spouses to stay together. As we show in Chapter 6, 
“ Divorce after Separation ”, spouses who are unable to 
live together frequently leave each other by agreement. 
The argument that husband and wife have duties to their 
children and that they ought to be kept together unffl 
matters become so intolerable that one or other of them 
commits a matrimonial offence is not convincing. 
Children derive but little benefit from a household im- 
paired by conjugal disputes or disharmony. The offence 
in such circumstances is often committed by the party 
who is less astute but morally the less guilty. Divorce 
by consent would tend to raise the standard of domestic 
morality. It would minimise domestic disputes. We 
know of no evidence that such divorce has ever caused 
a decline in sexual morality. There is a great deal of 
vulgar nonsense talked about the dechae of Rome. 
According to E. S. P. Hayn«,*® Roman laxity was no 
worse than mediaeval or modern laxity, and the freedom 
and dignity of the Roman matron were due to the laxer 
form of marriage which displaced the older form giving 
the husband despotic powers. Morality in Rome can 
scarcely have been any worse than in the Middle Ages 
(see the evidence about the latter provided by the late 
Dr. <3. G. Coulton). The principle of divorce by consent 
shows respect for human dignity and liberty. The pro- 
motion of antagonistic suits has a bad effect on the parties’ 
personalities. Few, we think, would say that the better 
sides of human nature are seen in litigation. The parties 
often take a long time to recover from the encouragement 
of aggression, the feelings of frustration and the other 
emotions evoked by litigation. It is, we suggest, sound 
public policy in domestic, as well as in other spheres of 
life, to help the settlement of disputes or differences by 
agreement and concord, and to reduce the amount of con- 
flict in whatever form it may express itself. Moreover, 
an antagonistic suit has a bad effect on the children, when 
the case is in contemplation or is proceeding. The parties 
are often not in the frame of mind to consider the 
children’s welfare properly. We note also that the exist- 
ing law in fact encourages the commission of matrimonial 
offences in order that a divorce may be obtained. 



** Divorce and Us Problems, E. S. P. Haynes and Derek Walker- 
Smith: Methuen, 1935, p. 145. 



49. Freedom of consent 

A difficulty pointed out by Bentbam is that of ascertain- 
ing that the consent in both cases is freely given. He 
gives as a third objection that the stronger party would 
have a disposition to maltreat the feebler in order to 
force consent, and his remedy is that in the case of bad 
treatment, the party ill-treated should alone be set free. 
He considers that if this were done the husband’s only 
resource would be to tempt his wife by making her an 
independent allowance or finding her another husband.” 
This is the strongest argument against divorce by mutual 
consent and we consider it below. Another argument 
we have seen is that in the case of divorce by consent 
there should logically be no claims for maintenance, This 
we fail to see, since agreement to the termination of the 
marriage does not necessarily mean agreement to have 
no maintenance. If opponents assume that mutual con- 
sent is really repudiation or mere whim, they can argue 
strongly against whim (camouflaged as consent), but this 
transition from one category to the other should be proved 
and not blurred. There is room for much dishonest 
argument here. Another argument is that English divorce 
law would then be similar to that of Russia. The ques- 
tion of Russia is generally introduced into controversy 
in order to prejudice the issue. In fact, Russian divorce 
law is at present comparatively restrictive, although it 
permits divorce by consent at the pleasure of the cjort.®* 
Another argument put forward by Derek Walker-Smith°“ 
is that people would enter into marriage too easily for 
its immediate and evanescent pleasures with the intention 
of deserting at the first sign of struggle or of difficulty. 
This is mere assumption. In our view it is contrary to 
the facts of human nature. We have already stated our 
view that, whatever the divorce laws, people intend when 
they get married to establish a life-long union. A 
marriage breaks up from causes in the parties’ personali- 
ties, lack of sexual and emotional knowledge and training, 
or grossly adverse external circumstances. 

We think the last Royal Commission did not give suffi- 
cient attention to the question of divorce by consent, and 
dismissed it rather cursorily (paragraph 325), although 
even the Chairman had said that “ it might perhaps work 
under proper conditions to ensure deliberation and to 
prevent forced consents Evidence in favour of 
divorce by consent was given by Sir John MacDonell, 
Master of the Supreme Court, Mr. Freke Palmer, a well- 
known solicitor, Mr. Plowden, a Metropolitan Police 
Magistrate, Mrs. Swanwick and witnesses from the 
Women’s Co-operative Guild, and the novelist, Maurice 
Hewlett. “Marriage,” the latter said, “therefore, ought 
to be voidable in all cases where desire and intention in 
either party have ceased ; for in the case of base natures 
the inoffending party may fairly claim to be free from 
degrading use, and in the case of higher natures will 
ardently desire it. It is reasonable also to suppose (in 
higher natures) that the inoffending party, if still in love 
with the party desiring release, will be actuated by the 
generous promptings of affection, and desire to release the 
beloved from an intolerable position. If there should be 
consent, added to good reason, it would seem difficult for 
the State to refuse relief.” 

50. Proposed safeguards 

We agree that there should be safeguards to ensure that 
consent is freely given and to ensure that the parties know 
their own minds ^nd we think that it is imperative that 
the case should be dealt with by a court and that there 
should be no automatic registration of the agreement for 
divorce. We assume that legal aid would be available in 
all applications for divorce by mutual consent and we 
propose in the first place that there should be a requirement 
that both parties should be separately represented, but that 
solicitors should have the right of audience. The applica- 
tion for divorce would be a joint one, heard by ffie divorce 
judge in chambers, i.e., in private, and the court should 
be under a duty to ascertain that consent had been freely 
given. Each party would be required to give evidence in 
person and state specifically that consent was free. Separate 
examination of the parties by the court on this point 
could be provided for. If consent was not free, then the 
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case would turn into an antagonistic suit based, if out 
proposals are accepted, on a breach of good faith. We 
do not endorse Dr. Worsley’s proposals that the parties 
should be forbidden to meet for a year and that the King’s 
Proctor should take steps to see that they did not do so. 
We see no point in imposing restrictive conditions, which 
would not be likely to be observed. We think, however, 
that there should be a twelve months’ delay in this case 
between a decree nisi at the first hearing and decree 
absolute at the end of the twelve months, and that 
appearance in person of both parties at both hearings 
should be required. The court should be satisfied that 
proper arrangements were made as to the maintenance of 
dependants and for the children and would, of course, have 
power to vary the arrangements proposed. Disclosure 
should be required of any property transaction or 
remuneration between the parties. No application for 
divorce by consent should be permitted during the first 
three years of marriage. The Commission may like to 
refer to the proposals made by Sir John MacDonell to the 
last Royal Commission. 

51. Summary of the case for 
Summing up, we say that English law recognises that 
spouses are free to agree to separate and that it is only 
freedom to terminate the legal shell which is denied ; that 
(livorce by consent has a respectable ancestry and has not 
in practice been found to have any deleterious consequences 
where it has operated ; that the parties to marriage are 
the best persons to judge if it has failed and, subject to 
safeguards for free consent, proper provision for main- 
tenance, and the interests of the children, the State should 
recognise their decision ; that agreement in these cases 
and not antagonism is of higher morality ; and that the 
conception of the individual as a free responsible person 
upon which the Western States are based demands this 
freedom m marriage and not coercion by Church or State. 



What changes should be made in the powers of courts 
of inferior jurisdiction in matters affecting relations 
between husband and wife in England 

CHAPTER 8 

Transfer of Divorce Jurisdiction to County Courts 
52. Transfer of divorce jurisdiction to county courts 
We deal with magistrates’ courts in a separate chapter. 
Here we are concerned with the kind of courts which 
should deal with cases of divorce, nullity and presumption 
of death. The High Court has jurisdiction at the moment, 
but is assisted by commissioners who are frequently county 
court judges. The commissioners function in accordance 
with the principles of the Second Interim Report of the 
Committee of Procedure in Matrimonial Causes, 1946.®’’ 
As long ago as 1908 Lord Gorell’s County Court Com- 
mittee recommended that a limited jurisdiction in 
matrimonial cases should be conferred upon county courts 
except in the London area, and that certain powers of 
magistrates’ courts should also be transferred to county 
courts.®® The Royal Commission of 1912 did not endorse 
these proposals and discussed various alternatives (paras. 
86 to 116).®' The proposals of the Denning Committee 
are very similar to the suggestions made by the 1912 
Commission. We call attention, however, to the vigorous 
minority report to the 1912 Commission of His Honour 
Judge Tindal Atkinson (p. 167) in favour of county court 
jurisdiction. Many of the arguments agaipst giving jurisdic- 
tion to the county courts have, by virtue of the procedure 
of trying divorce cases by commissioners, gone. County 
court judges have shown themselves well fitted to try 
matrimonial cases and we propose that the further step 
should now be taken of giving the county courts jurisdic- 
tion in all divorce cases. This woifid in some measure 
expedite and cheapen the cases. We do not want to 
exaggerate these factors, but the fact that divorce courts 
would become stUl more accessible to the ordinary citizen 
would reduce the cost, and indeed the fact that solicitors 
would have a right of audience would also, in some cases 
lessen It We need not answer the argument that divorce 
should be as expensive as possible. We think some 
opponents of this change have this in theh minds. We 
do not think that the Bar need greatly f ear a loss of 

Vt PP- ^2. 

pp 15^159^^^ J. E. G. de Montmorency: Murray, 1920, 
Cmd. 6478. 



work, as solicitors would still tend to instruct counsel 
but if necessary they could appear themselves. We see 
no reason why a litigant in a matrimonial case should 
be required to appear only by a barrister. The argument 
that specialist advice is essential to the assistance of the 
court m these difficult cases was never true and since the 
widespread devolution of the work to commissioners, can 
no longer be used. The specialist Divorce Bar has ceased 
to have any important function. The ordinary leaal 
practitioner, whether a solicitor or a barrister, has shown 
himself entirely competent to deal with matrimonial cases 
A solicitor whose professional ethics are not of a verv 
high standard would probably be known to the court who 
puld in any event deal with him better than if he had 
counsel. It is also relevant to point out that 
ma^strates, who have to consider as many difficult points 
of aw as the Divorce Court, manage to get along^quite 
well, often without the assistance of any lawyer at all 
that divorce petitioners would not like to 
associate with landlords and tenants and debt collectors 
IS not convincing. But m any event special days would 
obviously be fixed for the trial of matrimonial cases. 

Zl judges deal 

with many ^ardianship and adoption cases and are, there- 
fore, not without experience of other branches of family 
law. We have no objection to the High Court being Sen 
exclusive jurisdiction in the London area similar to the 
jurisdiction possessed by the London Bankruptcy Court 
provided that it works on the county court scales of fees 
IS d«ired to give it general concurrent 
jurisdiction or exclusive jurisdiction in certain divorce 
resist very 

^rongly, although we can see no advantage today in this 
High CouS 

we attach the utmost importance to the transfer of divorce 
to the King’s Bench Division. We return to 
this theme in Chapter 16. ° 

We think that the argument put forward in paragraph 4 
of he Second Interim Report of the Denning Committee 
that a careful and dignified proceeding in the High Court 
tor the undoing of a marriage unconsciously gives peooie 
a more respectful view of the marriage tie and the rawriage 
rtatus IS, with respect, untrue and really extraordinatw, 
Ihe crowd^ conditions in an underground jurors’ waiting 
room are hardly impressive. We contrast it with the 
rtatemmt of Mr. Clement Davies quoted in Chapter 16, 
The difference in a judge’s robes and the manner in which 
he IS addressed make no difference to a litigant. 

CHAPTER 9 
Magistrates’ Courts 
53. Present jurisdiction 

Magistrates’ matrimonial jurisdiction is at present based 
1895 TI- (Married Women) Acts, 

, , to 1950. This jurisdiction was only given to magis- 
trates by the Matrimonial Causes Act 1878 Present 
“ ““S'stratts to grant a separation or 
foK„g°gmnS:- ““ 

assmirm' to of an aggravated 

** is.oonvicted at quarter sessions or 
fmnrf assault, and sentenced to two months’ 

imprisonment or more, or fined more than £5 ; 

(c) where desertion by her husband has occurred ; 

id) for persistent cruelty to her or her children ; 

(e) for wilful neglect to provide reasonable main- 
tenance for her or her infant children ; 

to^he/°^ knowingly communicating a venereal disease 

(g) for coercing her to act as a prostitute ; 

(A) for habitual drunkenness or drug-taking ; 

(0 for adultery. 

1.^:,'’",’'’;°'’ “"(y (“) if Ilia wife is an 

® °f persistent 

emelty to the children ; or (c) if she com mits adultery. 

..." ^ae Report of the O^mittee on Imprisonment by Courts of 
of Fines' and other 

bums of Money (1934), Cmd. 4649, p. 35. 
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54. DJstinctioD between separation and maintenance 
orders 

A separation order is really a maintenance order with 
a non-cohabitation clause inserted. The effects of the 
non-cohabitation clause are briefly stated in Lieck and 
Morrison on Domestic Proceedings"- and its chief legal 
effect appears to he that the wife is thereafter to be treated 
as a feme sole. The advantages are not considerable, 
while there are some definite disadvantages. For instance, 
it prevents the state of desertion arising or, if it has com- 
menced, suspends its running. Such a clause, however, 
is often inserted as a matter of course in all orders on 
the ground of cruelty. It is sometimes requested for its 
psychological effect — the wife feels better if she is told 
by the court that she need not live with her husband. The 
recent case of Bottoms v. Bottoms''^ has clarified the effect 
of a non-cohabitation clause in a magistrates’ matrimonial 
order. It has the effect of a judicial separation for cruelty 
and is a complete answer to any overtures for a reconcili- 
ation. An application can be made at a later date to 
strike out the clause, but this makes it necessary for the 
wrongdoer to justify his statement that the clause is no 
longer required for the protection of the wife. 



55. Number of orders 



In the earlier part of this century a separation order 
was the usual order to be granted — see the statistics quoted 
by 'Lord Gorell in the case of Dodd v. Dodd.’^^ More 
recently the great majority of magistrates’ orders have 
been maintenance orders. Statistics will be found in the 
Report of the Committee on Fines, etc., already quoted. 
At the date of that Report (1934) the number varied from 
8,700 to over 11,000 per annum (pp. 37-38). Recent 
statistics are as follows: — 



1920 ... 


11,602 


1930 ... 


... 11,296 


1936 ... 


... 9,854 


1939 ... 


... 10,538 



1946 25,400 

1947 20,750 

1948 18,431 

1949 16,951 

1950 16,550'** 



In addition, in 1949, 7,455 orders were made under the 
Guardianship of Infants Acts, and in 1950, 4,749 orders,* *® 
where couples were already separated. It seems impossible 
to give any accurate figure of the total number of magis- 
trates’ orders now in force. The 1934 Committee esti- 
mated in 1934 that there were 52,114 orders in force. 
Our Society has no access to official statistics. At Acton 
Court, Middlesex, which takes matrimonial cases once a 
week, some 28 orders were made in 1950 (17 of them 
guardianship) and 32 cases were dismissed. There were 
in the same period 405 active orders on the books, and 
78 active guardianship orders, and in respect of these 
over £20,000 was collected from husbands.'*® There are 
just over 1,000 magistrates’ courts in England. It is not 
possible to do any simple arithmetic with these figures to 
arrive at the total number of orders in force. The Acton 
Court is probably an intermediate-size court, Many courts, 
especially in rural districts, are much smaller and may 
only sit once a month. On the other hand, some of 
the big metropolitan courts must deal with a much larger 
number of cases. The Society submits that the 
Commission might with advantage obtain an official return 
from all magistrates’ courts of: — 



(fl) .the number of orders nominally in force whether 
or not payment is being made under them, and 

(f>) ‘the number of active orders in force, i.e., where 
payment under an order has been made for a specified 
period. 

Having regard to the number of cases heard by magis- 
trates since the war and Caking into account the similar 



‘ 1949, pp. 80-82. 

* (1951) W.N, 369. 

* (1906) P., p. 189. 

‘ Applications in 1950 were 29,502. 

’ Applications in 1950 were 6,952. 

* For 1951 the figures at Acton Court are as follows: — 

Applications Orders made 



Married women (maintenance 

and separation) orders ... 61 49 

Guardianship orders ... 13 11 



74 60 



The total number of orders in force is 420, of which the clerk 
calculates about 370 are matrimonial and 50 guardianship. 



rise and fall in divorce petitions, .the Society submits with 
some confidence that there has been a considerable in- 
crease in the number of orders since 1934 and that there 
must now be well over 100,000 orders in force — the 
number may even be over 200,000. 

56. Bad results of permanent separation orders 

While it would be valuable to know how many of these 
cases have been followed by divorce, it is probably quite 
impossible to obtain these figures. The number must be 
subsitantiaJ. A magistrates’ order can be used to provide 
evidence of the matrimonial offence in Che Divorce Divi- 
sion (S. 7, Matrimonial Causes Act, 1950). It is well known, 
however, to every magistrate sitting in these courts and 
probation officers and others connected with them that in 
a large number of cases the panties just remain separated 
either legally or de facto. The Society accepts the view 
about separation expressed by Lord Stowell, who said it 
leaves a wife without a husband and a husband without 
a wife, and by Lord Gorell in the case of Dodd v. 
Dodd 

“Applied first in an age remote and in a state of 
society differenit from the present, the remedy of per- 
manent separation for matrimonial grievances would 
always seem to have been injudicious, even in days when 
.persons could not escape from their surroundings as 
.they can now, and when they were more amenable to 
the pressures and censures of the Church, and is now 
probably to be regarded as more unsatisfactory still 
and as tending to demoralisation and providing inade- 
quate justice to the innocent.” 

He is, in that case, dealing with a magistrates’ separation 
order, but his remarks are as pertinent to maintenance 
orders. A maintenance order normally defines and con- 
firms an actual separation already entered into by the 
parties, while the proceedings in court and the order tend 
to drive the .parties even further apart and to confirm the 
fact of separation. 

Divorce in some of these cases is possible if the so- 
called innocent party will take the steps. A wife with an 
order on the grounds of persistent cruelty or desertion 
after three years can easily obtain a divorce on similar 
grounds, and an order to neglect to maintain may help 
to prove desertion. Divorce is, however, for .the reasons 
stated in the chapter on separation, often denied by a 
wife. To put it briefly, a wife may refuse a divorce 
because of spite or ill-will, or because of religious beliefs, 
or .because she is not interested and oannot be 'bothered. 
She may have no wish for or likelihood of re-marriage, 
and, since divorce inevitably puts her to a certain amount 
of trouble, she sees no reason .why she ishould help her 
husband. The wider aspect that an undissolved nominal 
marriage is harmful to the commoinity, as distinct from 
the parties, is a thought that rarely occurs to separated 
spouses. The results of refusal of divorce can be seen 
from the following typical case from the voluminous files 
of the Society ; — 

“I was discharged from H.M.F. in 1918. I married 
a woman 5 years my senior. In 12 months I realised 
I’d made a terrible mistake, we both were totally, both 
mentally and physically, unsuited. For 5 years I did 
my best, then one day met my present unmarried wife. 
Begged legal wife to divorce me. She refused and 
obtained an order for £2 per week, this I’ve paid ever 
since. For 26 years the woman I love and I have lived 
together but our great tragedy is our 3 children, a boy 
12, two girls, 14 and 16. By law they are illegitimate. 
Surely after all this time the law should enable me to 
give a very noble woman my name.” 

Since its foundation in 1946 the Society has received 
hundreds of similar letters. These facts are well known 
and will be confirmed by those with experience of such 
cases, while the Commission will doubtless receive many 
letters direct from suffering members of the public. 
We have not been able to check the .facts alleged in tois 
or other letters, but we know from the experience of our 
members ■who are magistrates or probation officers or 
sO'licLtors that this refusal of divorce is common and that 
its consequences are fll. We have discuss^ in our chapter 
on separation, the social effects of separation, and the 
part it plays in the .formation of extra-marital unions and 
illegitimate children, and the desecration of the institutions 
of marriage and the family. 
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57. Proposal to limit duration of orders 

Therefore, our first and most important proposal is that 
the power of magistrates’ courts to effect permanent separa- 
tions should be abolished. No magistrates’ order should 
remain in force for a period of more ithan three years. 
In making this proposal we have adopted a suggestion 
of the Royal Commission of 1912, which made a similar 
suggestion about separation orders. Since maintenance 
orders are noiw the usual orders made by magistrates, we 
apply the suggestion also to them. After the three years 
the parties, if they wanted a permanent order affecting 
their marriage, would have to take proceedings in the 
Divorce Court: we call attention here to what we say 
about the desirability of transferring divorce cases to the 
county courts, and to the recommendation of the 1912 
Commission that on a petition for judicial separation the 
count should have power to grant a divorce. A magis- 
trates’ order should, however, be priina facie proof of the 
ground on which it was granted (cf. Section 7 (2) of the 
Matrimonial Causes Act, 1950). 

58. Extension of grounds for orders 

We set out below some other detailed changes in the 
law and practice in magistrates’ courts which we think 
should be enacted. The magistrates’ court should have 
power to make a temporary separation or maintenance 
order in favour of either husband or wife upon the 
following grounds : — 

(i) Cruelty to the children : Cruelty by the other party 
to ithe children. 

(ii) Cruelty re-defined and to spouses : Cruelty .to the 
husband <a new .ground) or cruelty to the wife ; 
the element of persistency now required being 
dropped. The ground of cruelty would be re- 
defined, see Chapter 5 — “ Grounds for Divorce by 
reason of the Respondent's Conduct 

(iii) Desertion re-defined: Desertion by either party 

(only a wife can got an order on this ground now). 
We propose .that .this offence should also be re- 
defined. ' 

(iv) Wilful neglect to maintain: By husband — wilful 
neglect to mairatain 'Wife or infant children (as at 
present). 

(v) Wilful neglect of home and children : By wife — 
(a new ground — ^habitual and persistent neglect of 
•husband, home and children). It is by no means 
uncommon for matrimonial trouble to be caused 
by a wife’s failure .to look after her home and family 
■properly. She may, for instance, neglect to get 
her husband his evening meal because she prefers 
to go out dancing every night (an actual case in 
a court). She may refU'Se to do his laundry or to 
buy his rations, spending .the money he gives her 
for purposes of her own. Some o-f these aspects 
of neglect by themselves may not be sufficient to 
justify the interference of a court, but where they 
are cumulative, they can easily break up a marriage. 
We know of sufficient cases where gross neglect 
has occurred to justify our asking for it to be a 
new ground for a magistrates’ order. If it is said 
that this neglect is a symptom of some deeper 
..trouble, then the answer is .that this can .truly be 
said of every matrimonial offence. 

(vi) Infection with V.D. : Where a spouse having V.D. 
and knowing -this insists on or 'permits intercourse 
and the o.ther party is ignorant of .this fact, (This 
ground exists now and is only reworded.) 

An order in a husband’s favour would result in the 
suspension of his Jiability 'to maintain .his wife. 

We do not propose any change in the other grounds 
for which an order can now be made. 

(vii) Maintenance of wife and children of void 
marriage : The wife of a void or voidable marriage, 
W'hether or not it has been declared annulled, who 
married her “ husband ” without knowing that the 
marriage was annullable, should be entitled to obtain 
a maintenance or guardianship order against her 

husband ” despite the fact of the annullability of 
the marriage, but the onus of proof should be on 
the wife to_ prove her lack of knowledge. If this 
knowledge is proved, the court should have power 



to keep in force any order so far as it concerns 
a child or to make a new order for maintenance 
of a child. We have in mind a case where the 
parties to a bigamous marriage had actually adopted 
a child and the “ husband ” later successfully applied 
for the revocation of the maintenance order granted 
to his “ wife ” on the ground that the marriage was 
void. 

(viii) Adjustment of monetary limit of orders; We 
think there should be simple machinery for adjust- 
ing the maximum sums magistrates can order for 
maintenance as the cost of living rises (or falls), 
say, on a change of fifty per cent, by simple resolu- 
tion of both Houses of Parliament. 

{a.) Enforcement of separation agreements; There 
should be provision for the making of orders to 
enforce separation agreements and deeds for pay- 
ment of £2 or under. 

(x) Order after default on separation agreement ; A 
court should have power to make an order for 
desertion although a separation agreement exists, 
after two consecutive defaults in instalments of fj 
or under, to date from first default. 

(The figures in (ix) and (x) should now be £5 having 
regard to the Married Women (Maintenance) Act. 1949— 
(ix) and,(x) are unenacted recommendations of the Royal 
Commission of 1912. It will be seen that in the debotes 
in the House of Commons on the Married Women (Main- 
tenance) Bill, 1949, there were a number of amendments 
proposed about separation deeds. We believe that these 
proposals of the Commission of 1912, together with iH 
other proposals which we discuss when listing its un- 
enacted recommendations on divorce, and our general 
proposals for the reform of the divorce laws, will solve 
adequately the problem presented by these deeds. More- 
over, the High Court has held recently that it has juris- 
diction to make a maintenance order despite the existence 
of a separation deed.) 

59. Reasons for retaining magistrates’ jurisdiction 

In concluding this section we should say a word about 
those theorists who would take -away magistrates’ matri- 
monial jurisdiction altogether on the ground that magis- 
trates’ courts are primarily criminal courts and that they 
should not have matrimonial jurisdiction because il is 
civil work. We find that those who argue for the aboli- 
tion of magistrates’ matrimonial jurisdiction and not foi 
its transfer, say, to the county court, rarely have much 
experience of matrimonial work in these courts. They 
do not apparently object to the other civil jurisdiction 
magistrates have, e.g., between employer and woi'kmcn 
or bastardy cases. In principle, however, we think that 
it is a good thing that magistrates should have thes* 
powers subject to the reforms we have proposed. The 
decline in the jury system has meant a lessening of the 
participation of the layman in the administration of justice. 
It is not always good for judges to sit alone and the in- 
fusion of the strong lay element given by the magisterial 
system is a most important fact in keeping the administra- 
tion. of English law responsive to human needs. We know 
that stipendiary magistrates are sometimes criticised for an 
apparent lack of contact with ordinary humanity. 

Moreover, magistrates have the use of the police force 
and of a great social service, the probation service. This 
latter is irrevocably attached to magistrates’ courts for 
other purposes ; to duplicate this service by making il 
available to county courts on a sufficiently wide scale 
would be cumbrous and wasteful of money and man- 
power. In fact it is doubtful if special officers could 
be appointed to these courts if they were given divorce 
jurisdiction because the probation service is already short 
of personnel. 

60. Further proposals for improvement of organisation 

The line we adopt is to concentrate on the reform of 

magistrates’ courts, The organisation of the courts for 
hearing matrimonial cases could, we suggest, be improved 
and the matrimonial court might be organised more on 
the lines of the juvenile courts. There should be a specinl 
panel of justices elected for matrimonial work including 
at least one woman, and they should be subject to an 
age limit. Not more than three justices should sit lo 
try a case and there should be special days for matri- 
monial cases — we do not mean that every day should be 
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allowed to became a “ special day Matrimonial cases 
are far too commonly tried every day at the end of the 
ordinary charge list. Collecting offices should be situated 
as far as possible from the main court premises in order 
that wives (or children on their behalf) need not mingle 
with criminal elements. In London lay justices might 
well participate in magistrates’ matrimonial work. More 
stipendiary magistrates and courts are needed in London. 
Before the war'there was another court in Westminster, 
but this was destroyed by bombing and has not been 
replaced. The lists of most metropolitan courts are far 
too long. This means that parties may have to wait 
several hours and too often there is then at least one 
adjournment. These criticisms apply to all cases before 
metropolitan courts, but should be noticed by the Com- 
mission in so far as they affect the hearing of matrimonial 
cases. 

The Commission will, we think, agree that many magis- 
trates' courts are still unsatisfactory. The Justices of the 
Peace Act, 1949, will slowly work a general improvement, 
but not much has yet been seen. The results of the 
Royal Commission on Justices of the Peace^^ in respect 
of the procedure for their appointment and the type of 
magistrate appointed, have not been great, and in passing 
we may say that we think it unfortunate that the Minority 
Report of Lord Merthyr and Messrs. Cotton and Watson 
on the selection of justices was not accepted by the 
Government. So far as matrimonial cases in these courts 
are concerned, we are convinced that the adoption of the 
proposals in this chapter and in the chapter on main- 
tenance would remove many injustices and lead to a more 
willing acceptance of magistrates’ jurisdiction. 

Annex to Chapter 9 

" At my first appearance in court my wife was allowed 
all the time she required to state her case. When my 
turn came I was told by the clerk of the court to ‘be 
brief ’ and the attitude of the bench made it very clear 
to me tliat they had no time to listen to me. The present 
law is a perfect weapon in the hands of vindictive wives. 

Very soon after our marriage my wife drove me to 
desert her. Nothing tangible or what would count as 
evidence in court, but nevertheless she soon made me 
realise that our marriage was a mistake. I do not claim 
to be a plaster saint and no doubt much of the blame 
i.s mine. However, before our separation was made legal 
by court order, I had formed an extra-marital union 
with a German girl. 

The court which gave us the legal separation also 
ordered me to pay my wife £2 per week maintenance. 
This was later reduced to 30s. My wife has no dependants 
and is childless and works part-time. When I pointed 
out that I had extra-marital responsibilities, the child was 
already on the way, the court said it was my own respon- 
sibility for which I must bear the consequences. Normally 
I would agree, if, for instance, I had been earning only 
£6 per week when I contracted my extra-marital respon- 
sibilities I would now have no grounds to complain if I 
found it very difficult financially. However, when we 
decided to have a child, jt was because my wife had 
promised to divorce me and because I was earning £10 
per week at that time and therefore well able to make an 
allowance to my wife and support an unmarried wife 
and child. My wife caused me to lose this well paid em- 
ployment by writing defamatory letters to my employers 
and making a general nuisance of herself. 

Since this court order was made I have denied my- 
self not only normal recreation such as tobacco, holidays, 
cinema, etc., but also food. This seems unbelievable m 
1950 in a country which boasts that no one need go 
hungry. It is a fact that in order to pay this allowance, 
my unmarried wife and I have gone without food in 
order to economise; We have not been able to afford 
to buy a winter coat for the baby. My legal wife, quite 
recently, has spent £30 on a suit and a fur coat. The result 
is that I am now under treatment and doctor s advice for 
a peptic ulcer after being absent from work tor seven 
days last month with severe stomach pains. I still feel 
m quite often, but I dare not stop work for a rest. My 
•unmarried wife has ithe same stomach syn^toms but she 
dare not go to the doctor in case he sends her to hospital 
and who would then look after the baby? 



Cmd, 7463 (1948), pp. 92-97 



I was paying the allowance until three months ago 
when the Home Office informed me that my wife had 
written several letters to them asking them to deport my 
unmarried wife. This was the last straw. Apart from 
the fact that I have ruined my health through this exorbi- 
tant allowance, this lamounts to persecution. I immediately 
ceased payments. I intend going to prison until sudh 
time as my wife ceases to interfere in my private life 
and also accepts a smaller allowance. 

It was nearly twelve months ago when I first learned 
that a Royal Commission was being urged on the Govern- 
ment and until the present day no further progress seems 
to have been made. I appreciate that the Government 
have many problems, but surely time could be spared for 
this very human problem. In <any case I. and I am sure 
many thousands, must be grateful to you for your efforts 
to alter this bad law which gives so much power to a 
revengeful partner." 

PART C 

What changes should be made in the law relating to the 
property rights {including maintenance) of husband 
and wife in England, either during marriage or after 
its termination otherwise than by death. 

CHAPTER 10 
Maintenance 

61. Conflicting claims 

Maintenance is one of the most difficult and controver- 
sial aspects of .matrimonial law. It is perhaps natural 
that some men who are not living with their wives and 
children should dislike 'maintaining them ; but, on the other 
hand, they have to be maintained and will naturally nurse 
a grievance if they do not get the money to which they 
are eatiitled. Maintenance orders whether made in the 
Divorce Court or the magistrates’ court can often be little 
more than, rough justice. Where a postman earning £6 
a week with three children by his wife leaves her for 
another woman and produces another three children, it is 
obvious ithat no order made by the magistrates’ court can 
satisfy all parties. It is no' use saying, 'as in correspondence 
earlier this year (1951) in The Times some official of a 
metropolitan magistrate’s court said, that the wife has a 
legal claim to priority before the mistress and her children, 
Both Ithe 'mistress and the wife are human beings, as are 
their children, and any court acting 'humanely must con- 
sider the needs of all. 

It is true, of course, that spouses should not act in this 
irresponsible way, but the fact remains th'at they do and 
the law has to deal with situations as they are. The law 
of maintenance is still based on the theory that the 
husband is wholly liable to maintain his wife and family 
and that this is a life-long obligation. Despite some modi- 
fication of his liability by recent measures of social reform, 
e.g., family allowances, free school milk, etc., the wife still 
looks to her husband as her primary source of income. 
It is within the existing economic framework, therefore, 
that we have to view this law, and we neither press for nor 
suppose that any radical alteration to the economic basis 
of .the family will take place in the foreseeable future. 
We m'ay mention in rpassing that we are in favour of some 
extension of the State’s liability for maintenance of fam.ilies 
and we endorse the proposals in the Liberal Party’s Report 
on the Reform of Income Tax and Social Security Pay- 
ments.“ This Re, port suggests the merging of income tax 
and n'ational insurance contributions and an alteration 
of the national insurance scheme which would mean the 
payment of personal allowances to adults and increased 
allowances for chiWren. 

62. Working wives 

There has, however, been one ,important ohange in the 
economic position of .the family in recent years. This is an 
increased tendency for a wife to do work outside her 
home. Where 'the wife is not prevented from doing this 
by illness, care of young children or dependants, this 
change is one we welcome as we think it broadens the 
woman’s outlook and gives her an interest outside tiie 
home. Moreover, in a state of full employment society 
needs her work. 
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Grievances arise under the present Haw mostly as a 
result of its administration hy magistrates’ courts, but are 
not by any means only directed to them. Human circum- 
stances vary so greatly that we are of the opinion that 
courts should have almost a complete discretion as to 
the order to be made and as to the circumstances to be 
taken into account in the making of the order. They 
should be forbidden to fetter themselves by self-imposed 
rules and they should be given a general power to vary 
any maintenance o^rder whenever it is just and equitable 
to do so. These observations apply both to magistrates’ 
orders and to the Divorce Court. Appeals now lie from a 
registrar in a divorce case to a judge and if our proposals 
in Chapter 18 on appeals from magistrates' courts are 
adopted, there will also be a satisfactory system of appeal 
in the cases they deal with. Most, but not all, the griev- 
ances of husbands would be removed by the adoption of 
our proposals about magistrates’ courts. Courts do not 
always adapt themselves quickly to changed economic cir- 
cumstances and there lingers in the minds of many judges, 
registrars and magistrates ^the view that a wife is entitled 
to be supported by her husband even if this means that 
she can live in idleness although in a .position to work. 
It is in a woman’s real interest to work, and if she is able 
to work she has a duty to society to work in return for 
what she gets from society. To their credit we can say 
that there are not anany women who want to avoid this 
responsibility, but there are some. We are surprised, on 
the contrary, by the number of women who refuse all 
maintenance from lihair husbands, even when they have 
children of the marriage, and prefer to support the children 
themselves, Whether this courage is really in the interest 
of the children may be doubted. It is in our view clearly 
not. 

63. Principles to be considered by the court 

As we said, it is contrary to public policy that persons 
who are not prevented from working by illness or by 
having to look after children or other dependants or by 
any other proper cause should be free to live idly on 
maintenance provided by .the other party to a marriage. 
Moreover, the faults contributing to the break-up of a 
marriage are rarely to be found on one side only. It is 
therefore suggested that it should be enacted that in making 
an order for the maintenance of a spouse the court 
(whether the Divorce Court or magistrates’ court) should 
be bound by law to consider the following: — 

(i) whether cohabitation was terminated wholly or 
partly by reason of the conduct of one or other 
party ; 

(ii) whether the party making the application has 
proved that her income is less than it would have 
been but for her marriage, i.e., that she has lost 
or failed to acquire some skill in a trade or pro- 
fession which she possessed or would have acquired 
but for her marriage. The maximum amount of 
maintenance should generally be not more than 
the difference between such notional income and 
the actual income at the time of the order; 

(iii) whether the party making the application has 
proved that she has made reasonable attempts to 
minimise her loss by trying to find work, unless, 
of course, she is prevented from doing so by reason 
of ill-health or dependants. 

The court should have power to make an order against 
either parent, or both, for any amount. 

64. Co-respondent and maintenance of children 

It has been suggested that in cases of adultery it should 
also have power to make such a maintenance order against 
the co-respondent or other party to the adultery. It is 
said that if adultery has broken up a marriage, leaving 
the petitioner with the financial burden of the children, 
it is equitable for the adulterer to bear some of this 
burden. We think this suggestion is worth consideration. 

65. Sex equality 

To establish legal sex equality a wife should be made 
clearly liable in law to maintain her husband and children 
in the same way as a man is and equally with her hus- 
band. In practice it is obvious that this law would oper- 
ate very differently between the sexes, particularly until 
equal pay is granted, but if the wife deserts her children 
or marries a man of means, she would sometimes be in 



a position to make some contribution. Legal equality 
exists now under Section 42 of the National Assistance 
Act, 1948. 

All payments by one spouse or ex-spouse to another, or I 
for the children’s maintenance, should be described as 
“maintenance” and expressions like ‘‘alimony pendeiitt 
Hie ”, “ permanent alimony ”, “ periodical payments ” and 
“compassionate allowance” should be abolished, They 
are unnecessary and confusing to the layman, 

CHAPTER H 

Enforcement of Maintenance Orders by Magistrates ' 

66. Magistrates to enforce High Court orders 

It is often difficult and always expensive and cumber- 
some to enforce divorce maintenance orders. This is why 
many solicitors recommend a wife to get a maintenance 
order from magistrates before filing a petition. We pro- 
pose, therefore, that the Divorce Court’s orders should 
be registrable and enforceable in magistrates’ courts a$ 
if they were magistrates' orders. 

67. Payment of maintenance after death of payer — Inheri- 

tance (Family Provision) Act, 1938 

Consideration should be given to the question of amend- 
ing the Inheritance (Family Provision) Act, 1938, to 
enable spouses in receipt of money under a maintenance . 
order made by any court to make application under the | 
Act to secure or commute the amount payable under the ' 
order. The present rule that maintenance is either par- 
able only during the joint lives of the parties or <luriil| 
the life of the payer may lead to great hardships. A judge 
should have power at the time of a divorce suit to tlireci 
that a wife, whose illness is due to bearing a child (o 
her husband, be not debarred from any benefits which 
she might have obtained, if not divorced, under the 
Inheritance (Family Provision) Act, 1938.“ 

68. Bankruptcy 

Arrears due under a maintenance order should be 
provable in bankruptcy and recoverable from a deceased’s 
estate. 

69. Imprisonment for debt 

It has been suggested that instead of committal to prison 
the State should provide workplaces to which a court 
could commit a defaulting spouse, that a person in Ihese 
workplaces should be paid the recognised trade union 
wage for his particular job and that a proportion should 
be payable to the wife for current maintenance and 
arrears. This suggestion is a very interesting one and 
might be a most beneficial reform. While this siiggcs' 
tion may be on the border line of the terms of referene 
of the Commission, we desire to call urgent attention to 
the futility of a system of law enforcement which, by 
committing the husband to prison, deprives him of the 
possibility of earning his living, thereby deprives the wife 
of the possibility of obtaining maintenance from him, 
often drives her to get national assistance at the cost of 
the State, further increases the cost to the State which 
has to maintain the husband while in prison, and may 
also leave his mistress and his illegitimate children depen- 
dent on national assistance. The adoption of some other 
of our suggestions would, we hope, however, help to 
reduce the number of husbands sent to jail (in 1949 these 
were 3,365 — see also Chapter 18). 

“ But the greater number of [civil] debtors are those 
committed for non-payment of orders made for the main- 
tenance of wives and illegitimate children. They exhibited 
almost every kind of reaction to prison. There are tho.se 
who feel justified in their refusal to obey the orders made 
by the courts because, they say, their wives are living 
with other men. Others are completely discouraged be- 
cause the payment required of them is too big, not for 
their wives’ support, but for their limited means. Others 
are completely careless of any responsibility. And there is 
apparently no connection between the amount of the 
debt and the length of committal to prison. Where alii- 
tudes and intentions vary so much there may be no good 
reason why they should, but there is little indication 
that these factors are taken into account ... it would 
seem that what is in effect a rather unsatisfactory way 
of dealing with a man who neglects his obligations 

** Denning Committee, Final Report: Cmd. 7024 (1947), n. 32, ‘ 
para. 86 (v) (2). 
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[oLir italics] ought to be prefaced by closer investigation 
into 'his circumstances, whenever this is practicable.” This 
is what the Prison Commissioners say in their Report for 
1950,°" and it is not the first time they have said it. 

The Commission may indeed consider that there is no 
case at all for imprisonment for debt, matrimonial or 
otherwise, and may think the policy of the Debtors Act, 
1869.°' to abolish this method of execution should now 
be completed by the removal of the exceptions. This Act 
was based on the Report of a Commission of Judges 
appointed in 1832. The subject was considered generally 
by a Select Committee in 1908- Five out of eleven mem- 
bers of this Committee were of opinion that imprisonment 
for debt should be abolished. The 1934 Committee on 
Imprisonment by Courts of Summary Jurisdiclion in 
Default of Payment of Fines and other Sums of Money, 
does not appear ever to have considered if imprison- 
ment coiiid be justified for the execution of a civil debt, 
differing it is true froim ordinary debts, but still totally dis- 
tinct from a crime. We suggest to the Commission that 
imprisonment for non-payment of maintenance is a ipoor 
relic of the days of general -imprisonment for debt and 
is both barbarous and ineffective.” 



70. Payment of arrears by employer 
By way of enforcement of payment of arrears the court 
should be empowered, in cases where there are arrears 
of more than four weeks without a satisfactory explana- 
tion, to order an employer or the Ministry of National 
Insurance to pay (by the endorsement of insurance cards) 
a proportion of a man’s wages or -insurance benefit under 
tlie National Insurance Act (where the man receives allow- 
ances for wife or children) to the court. In the long run 
this would benefit the husband as well as the Wiife and 
children and reduce the number of those husbands who 
are sent to prison through being in default, although 
they bavc lapsed for some reason or another without really 
intending to default. This suggestion was originally, in a 
limited form, made by the 'Royal Commisaon Oif 1912 and 
is a definite recommendation of the Committee on Fines, 
etc., of 1934.°° We have considered Miss A. Loughlin’s 
reservation (p. 92) to this suggestion. We believe also 
that sections of the trade union movement have for long 
been opposed to it. But it works well in Scotland, we 
believe. We have limited it to cases seriously in arrears 
and it is so much .in the interests of the man liimseif and 
his family that we cannot believe the trade union move- 
ment will maintain .Its objection. Ordinary debts such as 
hire-purchase payments are in quite a different category 
and we cannot believe there is any real risk of this pro- 
cedure being extended to deal with them. 

The Secretary of the National Marriage Guidance 
Council writing in Marriage Guidance’'^ makes the sensible 
suggestion that the Inland Revenue might be used to make 
these payments. The code niinTber of a defaulting husband 
under P.A.Y.E. could be altered to include the payments 
ordered by the court. It would be impracticable, however, 
for 'the money to be paid over by the Post Office. 

We iset out here the detailed recommendations of the 
1934 Committee on Fines, etc., on this subject: — 

“ ... we think that Courts ought to have a power 
when a default occurs to order attachment of wages if, 
after bearing what the defaulter has to say and reviewing 
ail the circumstances, the Court thinks attachment is the 
most suitable method of securing compliance with the 
order. We do not suggest that this procedure should be 
applied automatically to all defaulters who are earning 
wages. In many cases the threat of imprisonment or of 
an attachment order will be sufficient to secure compli- 
ance. If, however, it becomes clear to the Court that the 
man, despite warning, is not making a reasonable effort 
to meet his obligation, the power of attaching his wages 
will often be a valuable addition to the existing powers 
of the Court.” (Page 62, para. 193.) 

“ We 'therefore recommend legislation providing .that 
when payments under a -maintenance or affiliation order 
are -in arrear for four weeks or longer and the Court 
after hearing -the defendant is satisfied that his default 



“ Cmd. 8356, p. 96. , . ^ . 

Action 4 has a marginal note “Abolition of Imprisonment 

” Generally on this subject see/« Gaol for Debt, p. 110, Without 
my Wig Judge Sir T. Artemus Jones: Brython Press, 1944; 
The Gospel and the Law: Heinemann, 1928, and other works of 
Sir Edward A. Parry. 

” Cmd. 4649, p. 62, para. 194. 

February, 1951. 



is due to wilful refusal or culpable neglect to pay the 
amount due, the Court may, if it thinks fit, make an 
order requiring -any person, firm or company (including 
the Post Office or any Government. Department) by 
whom the defendant is employed, to pay to the Collect- 
ing Officer, by way of deduction from wages or salary, 
such sum weekly or otherwise as the Court shall specify 
in discharge or part discharge of -the liabOity under the 
order.” (Page 62, para. 194.) 

“As regards pensioners, we think that when payments 
are in arrear for four weeks or longer, and the Court 
after hearing the defendant is of the opinion tiiat he has 
wilfully refused or neglected to pay ithe amount due, the 
Court should consider whether deductions from the 
man's pension would be a suitable method of dealing 
with the case, and -if they think -this course appropriate, 
should communicate with the Pension Authority and ask 
them whether they are willing to make the requisite 
deductions.” (Page 62, para. 195.) 

“ In the case of certain pensions, for example, war 
pensions or police pensions, the pension authority is 
already au-thorised to make payments direct to the pen- 
sioner’s wife or for the benefit of his children. There 
are, -however, other pensions which can only be paid 
to the pensioner himself, and legislation would seem 
desirable providing that in any case a pension authority 
may, if nt thinks fit, deduct from the pension sums due 
under a maintenance order or affiliation order and pay 
SLicIi sums to the Collecting Officer. 

We put our recommendations as to these offenders 
in this form because we do not wish to introduce any 
radical change in 'the operation of a system which is 
already, as we understand, in force and working satis- 
factorily. 

We think that -pensions such as the non-contributory 
Old Age Pension which provides a bare subsistence only 
for the recipient should not be liable -to any such 
deduction," (Page 62, para. 196.) 

"... If any man who is liable under a maintenance or 
affiliation order to make payments to a woman is en- 
titled to draw additional benefit in respect of that woman 
or of children in her custody, we think the Collecting 
Officer should notify the authority responsible for the 
payment of Unemployment Benefit and that this 
authority should thereupon pay the dependant’s benefit 
to the Collecting Officer, We see no reason for limiting 
this procedure to cases where default has occurred, since 
additional benefits -granted to an unemployed man for 
the maintenance of bis dependants clearly stand on a 
different footing from a wage or pension to which the 
man is entitled for his own use. We have been in con- 
sultation with the Ministry of Labour on this subject, 
and we understand -that legislation would be necessary 
to authorise the -payment in such cases of dependant’s 
benefits to a Collecting Officer.” (Page 63, para. 198.) 
(We have not considered the bearing of the National 
Insurance Act, 1946, on this recommendation. We are 
inclined .to think that further legislation would still be 
required.) 

It may be convenient at this point to refer to the pro- 
posals of the Departmental Committee on Imprisonment 
by Courts of Summary Jurisdiction in Default of Payment 
of Fines and other Sums of Money which were not incor- 
porated in the Money Payments (justices Procedure) Act, 
1935, despite the protests made on the Second Reading of 
t-his Bill.“° Some of these points are of very greaf 
importance for preventing unnecessary imprisonment and 
for ensuring that wives get a proper amount of main- 
tenance. The failure to carry out the Committee’s report 
properly -in the Money Payments (Justices Procedure) Act, 
1935, has meant that the Act has largely failed. _ The 
number of husbands who go to prison every year is still 
over 3,000, as it was when the Committee reported (p. 37 
of the Report). 

71. Proposals by the Departmental Committee 

The following proposals made by this Departmental 
Committee, so far as we can ascertain, have not been 
passed into law and we consider they should be; — 

(i) Fixing the amount : “ One of the causes of 
imprisonment is the difficulty of securing payment from 
a man who feels that, having regard to the woman’s 
earnings or her capacity of earning, the sum he is 
ordered to pay is unfair ; and we should like to see ii 
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made clear [our italics] that the age and circumstances 
and earning capacity as well as the means of both parties 
should be taken into account.” (Page 40, para. 122.) 

(We suggest this should be done by statute. This 
suggestion is similar to a suggestion made in our chapter 
on maintenance.! 

“ ... no punitive considerations ought to influence the 
Court. The weekly sum has to be fixed by reference 
to the means and not to the conduct of the parties. 
In order to determine what is reasonable having regard 
to the means of both parties, the first step should 
be to consider the means of the man and to decide 
what is the maximum sum he can reasonably be expected 
to pay: the second step should be to consider what 
sum within this maximum is reasonable having regard 
to the mean.s of the woman.” (Pages 40-41, para. 123.) 

(ii) Collecting officer’s duty If she [the wife] 

declines to authorise proceedings a note should be made 
by the Collecting Officer, In all cases the Collecting 
Officer should consider it part of his duty to keep a full 
record of the history of the case.” (Page 44, para. 134.) 

(iii) Facilities for payments to collecting officer : “ The 
collection of moneys due under maintenance and 
affiliation orders would in our opinion be facilitated 
considerably and the risk of imprisonment in default 
of payment correspondingly diminished if the office of 
the Collecting Officer were open for the receipt of pay- 
ments on one evening a week — preferably the evening 
of the day upon which wages are paid in the particular 
locality — and we recommend that Justices should be 
required to consider whether such facilities should not 
be afforded.” (Pages 44-45, para. 137.) 

(iv) Notice of right to variation : we recommend 

that upon the making of an order both parties should 
be given a notice in plain terms informing them of their 
rights in this matter [i.e., of the right to apply for a 
variation]. The form of such notice might well be 
prescribed by Rule and the notice might be printed on 
a special slip attached to the order.” (Page 45, para. 
138.) 

(v) Report by man of disaster ; “ . . . It would be of 
great advantage if men could be encouraged to report 
to the Collecting Officer immediately if they become 
unemployed, or fall ill, or suffer a serious but temporary 
fall in wages, producing to him such documentary 
evidence (e.g., unemployment card, pay envelope, etc.) 
as may be available, The Collecting Officer would then 
make an entry in his books which would be of great 
service to the Court in any later proceedings.” (Page 45, 
para. 139.) 

(vi) Power to vary for limited period ; “ . . . To assist 
Courts in dealing with cases of this kind, we recommend 
that the Court should be empowered when varying an 
order to specify, if they think fit, for what period of 
time the variation shall operate, the result being that 
at the end of that period the sum which had been 
formerly fixed will again become payable unless the 
man makes a further application and satisfies the Court 
that his circumstances continue to justify the reduction 
in the order.” (Page 46, para. 140.) 

(vii) Power to deal with arrears on variation applica- 
tion in our opinion the Court should be given 

express power when dealing with a summons for arrears 
to proceed as if a summons for variation were before 
it and to vary the order after giving the parties an 
opportunity to be heard.” (Page 46, para. 142.) 

(viii) Limitation of arrears to two years The 
general period of limitation applicable to proceedings 
in Courts of Summary Jurisdiction is six months. In the 
case of Matthews v. Matthews^^ it was held that this 
period applied to proceedings for arrears under main- 
tenance orders, but experience having shown that this 
limit was too short, the Criminal Justice Administration 
Act, 1914, declared that the limit did not apply to such 
proceedings. We think, however, that there should be 
some period of limitation, and we consider that a 
reasonable period would be two years.” (Page 47, para. 
146.) 

“ We accordingly recommend that Courts of Summary 
Jurisdiction should be given full discretion to make 
orders excusing the whole or part of any arrears and 

« (1912) 3 K.b79L ^ ■ 



that it should be provided by Statute that in any case 
not more than the last two years’ arrears may be 
recovered.” (Page 47, para. 147.) 

(Paragraph 161 of the Report deals with the difflculties 
caused by the mobility of the population. The law on 
this subject was changed by the Defence Regulations v 
during the war which have, by recent legislation, been ' 
made permanent and further amendment is probably t 
not called for. It is obvious that nothing can be done . 
in many cases to avoid either husband or wife having 
to travel a great distance for the hearing. Many 
husbands in particular feel a considerable grievance ut 
the present time because lack of means frequently 
prevents them attending the hearing of an application 
for an order or for its variation. We suggest, therefore, 
that the National Assistance Board should be given 
specific power to pay the fare of an applicant or 
defendant to a case by way of a loan or, in exceptional 
circumstances, by way of a grant, and that where the 
applicant or defendant is resident out of the district, 
the magistrates’ court should specifically be required to 
inform the parties of their right to apply to the National 
Assistance Board. We mention this latter point because 
too often parties have rights which are not used because 
they know nothing about them.) 

(ix) Power to court to get certificate of wages : “ We 
also recommend that a Court of Summary Jurisdiction 
should be given power to request [we prefer require] an 
employer to furnish a certificate of wages or salary: 
and that such certificate shall be admissible in evidence 
— as in fact it is already in certain cases under the 
Children and Young Persons Act, 1933 — see section KX) 
of that Act.” (Pages 83-84, para. 261.) 

(x) Information from Labour Exchange : “ Further, 
we consider that any information concerning a defendant 
which may be contained in the records of an Employ- 
ment Exchange with regard, for example, to the periods 
during which he was in receipt of Unemployment Bcnejil 
or Transitional Payment, should be available to the 
Court upon request.” (Page 84, para. 262.) 

(xi) Increased powers of execution : " . . . Though it 
is likely that such remedies [as appointment of n receiver 
or other means of equitable execution] would only 
rarely be applicable in proceedings before Courts of 
Summary Jurisdiction, wc have, had our attention drawn 
to cases where the need for more effective means of 
reaching the property of a debtor or defaulter, particu- 
larly if it is in the nature of a capital asset — c.g. an 
insurance policy, has arisen, and we think it desirable 
that Courts of Summary Jurisdiction should have further 
powers to this end. 

. . . that section [299 of the Lunacy Act, 1890] gives i 
Justice power in the case of a lunatic chargeable to a 
local authority who has real or persona! property more 
than sufficient to maintain his family, to direct a relieving 
officer or some other officer of the local authority lo 
seize so much of any money, and to seize and sell so i 
much of any other personal property of the hinulic, ' 
and to receive so much of the rents of any land of the ' 
lunatic, as the Justice may think sufficient to pay the 
expense of maintenance and incidental expenses respec- 
tively incurred or to be incurred in relation to the , 
lunatic. | 

We think that this power should be applied to cases | 
where it is sought to recover arrears under an alTilia- i 
tion or wife maintenance order or to enforce Iho pay- j 
ment of rates or even of a fine and should be extended I 
so as to authorise the sale of any land that might belong 
to the defaulter.” [ 

(xii) Power to order debtor to attend for examination : s 
“We also think that a Court of Summary Jurisdiclion 
should have the same power as that possessed by ihc | 
High Court under Order XLII, Rule 32 of the Rules I 
of the Supreme Court to order the attendance of a ; 
defaulter for examination as to his means and properly, 
The possession of this power may often be an 
indispensable preliminary to an order for the utilisation ■ 
of his property to discharge his liabilities.” (Pages 84-8S. 
para. 263.) 

72. Imprisonment and arrears 
We should, perhaps, comment on the suggestion made 
by the Women’s Group on Public Welfare, that failure 
to pay should be treated as contempt of court and thal 
imprisonment should not automatically wipe out arrears 
of maintenance, but that arrears should not accrue during 
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a period of imprisonment. We do not think this proposal 
of great importance although we see no objection to it 
if imprisonment continues as a method of enforcement, 
provided that courts exercise their powers to remit arrears 
properly. An appeal should lie to quarter sessions against 
any refusal to remit arrears. 

CHAPTER 12 

The Abolition of Damages 

73. The abolition of damages 

A husband can in the Divorce Court claim damages 
against a man who commits adultery with his wife if the 
man knew that that woman was married, or if he did not 
know, did not care. A wife cannot claim damages against 
an adulteress, except occasionally in common Jaw entice- 
ment actions. In our view it is not really possible to assess 
the value of a wife in terms of money. Claims for damages 
are generally brought by vindictive husbands. We propose 
that all claims for damages should be abolished. With 
this abolition would logically go the abolition of damages 
for enticement, seduction and breach of promise of 
marriage, except in the latter case for actual pecuniap' 
loss suffered in reliance on the promise.” AS' is said in 
The Reform of the Law, it is bad policy to force people 
into the marriage relationship by the fear of a case for 
breach of promise; “ . . . when the churches so strenuously 
insist that no matter what promises have passed between 
Iwo parties there shall be no marriage performed unless 
both parties are perfectly willing at the time of the 
ceremony”. Adulterers under our proposals will remain 
liable for costs and perhaps become liable to contribute 
to the maiutenance of the children of the marriage. 

CHAPTER 13 
Costs 

74. Sex equality 

Although the so-called guilty wife is nowadays more 
frequently ordered to pay costs, this is by no means general 
and it is still commonly considered that only a husband 
is liable for them. It should be enacted that a wife should 
not be treated differently as regards an order for costs than a 
husband. But, departing as we do from the theory of 
guilt or innocence, we also think that the rule that the 
guilty party should always pay the costs, is bad and does 
not conform to the realities of a broken marriage. Costs 
should always be left to the discretion of the court which 
should be specifically forbidden to impose any rules upon 
itself to fetter its discretion. This unfettered discretion 
will be more important if our proposals for divorce for 
breach of good faith and for divorce by consent are 
enacted. 

75. Divorce costs not to be deemed “necessaries” 

A solicitor should not be allowed to recover a wife’s 
costs in matrimonial proceedings from a husband as neces- 
saries unless the court expressly orders that he may. The 
present English law is that a husband is liable to supply 
his wife with necessaries and included in this term in some 
circumstances is sometimes the wife’s cost of legal advice 
and legal proceedings. A wife’s solicitor can sometimes 
sue a husband for these costs. 



PART D 

What changes should he made in jurisdiclion, administra^ 
lion and procedure 

CHAPTER 14 
Reconciliation 

76. Discouragement of divorce 

“ . . . divorce is not a disease but a remedy for a 
disease”. It is not, however, a good thing. It would seem 
unnecessary to have to say this, but our Society is often 
charged with favouring or desiring to promote divorce. 
The charge is false. It is our view that while a rational 
divorce law is likely to increase the number of divorces, 



It is interesting that at least four States (including New York) 
in the U.S.A. have abolished all these forms of action and indeed 
some States have made it a criminal offence for anyone to biing 
such an action. Sex .and the Statiilory Law, Part TI, pp. 45-46, 
Robert V. Sherwin: Oceana Publications, New York, 1949. 



it will bring honesty into this branch of the law and, in 
doing away with subterfuge and lying, enable people to 
accept more responsibility for their lives, correct their 
mistakes and make a new start, 

77. What the State can do 

What the State can do, however, to promote genuine 
reconciliation we will encourage and welcome, provided 
there is no element of coercion. “ In our anxiety to 
preserve marriage as a human institution (an anxiety which 
seems rather unnecessary in view of the permanence and 
resilience it shows), we should not lose sight of the need to 
allow those parties to separate who are incapable of pro- 
viding a satisfactory life for each other or for their 
children. Marriage guidance services will have to be prac- 
tical rather than be dominated by any religious theory if 
they are to do any good ; and it may be that they will 
have to advise a separation between two unsuited partners 
nearly as often as they will be effective in re-establishing 
harmony.”^* We entirely agree with the Final Report of 
the Denning Committee, 1947,-”* in rejecting the scheme 
put forward by Lord Merriman, the President of the 
Divorce Division. 



78. Our proposals 

We submitted evidence to the Departmental Committee 
on Grants for the Development of Marriage Guidance” 
and have often advocated that this work should be done 
by an organisation administered either through _&e 
citizens’ advice bureau service or by the local_ authorities 
acting through developed maternity and child welfare 
centres which would, we hope, become general centres 
for giving advice on any aspect, physical or psychological, 
of sex or marriage. In this connection we call attention 
to paragraphs 53 1-539 of the Report of the Royal Com- 
mission on Population."’ We are not in agreement with 
the Report of the Departmental Committee on Grants for 
the Development of Marriage Guidance, nor with the 
development which lias occurred since. It appears to us 
that marriage guidance and reconciliation as now develop- 
ing has become almost a matter of class distinction. The 
middle class tend to go to the London Marriage Guidance 
Council or some other local council. Persons with smaller 
incomes tend to use the probation service. This is un- 
economic and a needless waste of personnel and resources. 
The State should concentrate on the development of the 
probation service. 



79. Proposals for improving probation service 

The probation service is not much resorted to by tho 
middle class, partly because it is associated with magis- 
trates’ courts, but partly because it is not good enough, 
and steps must be taken to make probation officers more 
efficient and less overworked. We agree that the mere 
reform of the marriage and divorce laws will not meet 
all the needs of the present situation. "There are many 
marriages where a service of reconciliation is needed rathei 
than facilities for bringing them to an end. For this pur- 
pose, as we have said, there exist today both voluntary 
and statutory agencies. As we are ourselves mainly con- 
cerned with the reform of the law and administration 
we confine our further observations in this chapter to ffio 
service of reconciliation which is available to married 
couples in the statutory probation service. We are con- 
cerned that the service should be so improved that it 
would attract a more widely representative section of the 
community. 

Probation officers devote a considerable proportion of 
their time to matrimonial conciliation. The proportion 
however, varies, not only between urban and rural areas, 
but between different urban areas.*® The statistics are 
inadequate and the Royal Commission would find it useful 
to investigate the proportion of successes in relation to the 
total number of applicants to the probation officers and 
to (what is not the same thing) the number of applicants 
to the court. 

At present this help is mainly available for the com- 
paratively poor couples who bring their matrimonial diffi- 
culties to the magistrates’ courts, Most of the attempts 



5* Patterns of Marriage, Slater and Woodside, op. cit., p. 242. 

« Cmd. 7024, pp. 11-12. 

Cmd. 7566 (1948). 

Cmd. 7695 (1949). . „ • 

“ Report of the Departmental Committee on the Social Service 
1 Courts of Summary Jurisdiction, Cmd. 51 22 (1936), paras. lO-l 2. 
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at conciliation naturally take place before any formal 
application for a summons has been made.''® Although 
this work has more than thirty years’ history in some 
courts, some members of the public still find it difficult 
to understand the association of probation officers with 
it. But a case-worker with delinquents has special cause 
to appreciate the close connection between marital dis- 
harmony and delinquent behaviour in the children con- 
oemed. In any case, probation officers have been suffi- 
ciently successful in matrimonial case-work to make it 
worth while to improve the service so that it would attract 
a more widely representative section of the community. 
There are, however, no social grounds for proposing com- 
pulsory referral of matrimonial grievances to a concilia- 
tion service. Case-work help here, as elsewhere, is useless 
except to those who wish for it. Moreover, it is quite 
mistaken to suppose, as did the Denning Committee, that 
divorce petitions would provide any indication of need 
to nefer a case to a case-worker."'^ Disputes over the 
custody of children are in a different category, since 
children are the unwilling victims in these cases and the 
State has a well-established protective function in regard 
to them. Moreover, referrals in custody cases can only 
be for social investigation and not for case-work. 

Only a proportion of matrimonial grievances, whether 
they reach the probation officer, or the court itself first, 
are at a sufficiently early stage for conciliation to be 
worth attempting. When it is attempted, there is a serious 
need to avoid even the slightest appearance of denying 
the client a right of access to the court. Rightly viewed, 
the greater the skill of the probation officer in this field, 
the more scrupulous he will be in this matter. There 
are probation areas where more could be done to have 
this appreciated. If divorce jurisdiction were to be trans- 
ferred to the county courts, it would be important so to 
arrange referrals to the probation officer as to avoid any 
suggestion either of compulsion or denial of access to the 
court. 



The main improvement, however, required In the con- 
ciliation work of probation officers is that they need to 
set themselves a much higher standard of success than 
they often do at present. This would involve, we fael, 
declining more often to act and concentrating much more 
time and effort than at present upon a smaller proportion 
of the cases which come tliieir way. A few officers still 
confuse legal advice with case-work. The establishment 
of legal advice centres as proposed in the Legal Aid and 
Advice Act, 1949, would help to clarify this issue. 

A clearer distinction sometimes needs to be made also 
between the reception of new clients and work with old 
ones. The absolute necessity, after the stage of reception 
and diagnosis, for continuity in the case-worker dealing 
with each case sliould be quite universally recognised. It 
is, unfortunately, still necessary to point out that some 
probation offices lack a sufficient number of rooms to 
ensure the privacy of interviews. It must also be stressed 
that better provision by the Home Office for the recording 
of matrimonial case-work in the statistical returns would 
help probation officers to set higher standards of skill for 
themselves. The fact that matrimonial case-work is not 
adequately weighted suggests^ some degree of official 
indifference to it. The possibilities of treatment need to 
be further explored. For example, the experience of child 
guidance clinics and of the Family Discussion Bureaux 
si^gBst the possibility of better work being done by two 
officers {rather than one) working each with one member 
of a married couple,'® Detailed collaboration of this 
sort is still rare in the probation service. Again, where 
a probation officer concludes that reconciliation is not 
only hopeless but undesirable in the interest of the parties 
It is sometimes relevant to explore with one of them their 
reason for the mistake made. A study, such as that of 
Slater and Woodside”', confirms what has been sug- 
psted at various times by clinical experience, that certain 
types of personality are prone to make mistaken choices 
Lawyers, as well as social workers, know 
that pme of these people, at least, tend to repeat their 
mistakes. Considering the vast unhappiness involved for 



» Cmd. 5122, para. 11. 

Cmd. 7024, para. 29 fix). 

Conference held in September, 1950, t 
the Family Discussion Bureaux. Denison House, 296. Vauxha 
Bridge Road, London, S.W.l. 

“ Patterns of Marriage, op, cit. 



children as well as parents, it is worth while, where a 
suitable capacity for insight exists, attempting to help such 
clients, who are contemplating divorce, to become aware 
of the danger of their own tendencies. 

The dependence of much of this work upon psychiatric 
knowledge is obvious. Under the present conditions, how- 
ever, psychiatric treatment is not often available to the 
client. It is even a question, in many situations, whether i 
it would be a better solution than case-work if it were 
But in raising the standard of skill among probation 
officers, consultation of the officers with psychiatrists 
would be very useful. This might be organised in various 
ways, but the most profitable would be to make it a 
regular arrangement for the probation officer for a period 
of months. 

Much more time needs to be devoted in probation 
training to the refinement of case-work skill and, in 
particular, to its refinement in matrimonial work. The aid 
of psychiatry has been largely sought by the Home Office 
m training probation officers, but it has been too much 
confined in that training to problems of diagnosis. Il it 
suggested that a far larger proportion of the time avail- 
able should be devoted to the study of treatment, to whkh 
some psychiatrists as well as experienced case-workets 
could contribute usefully. 

The above remarks on training refer to the theoretical 
section of the course. However, case-work skill must be 
taught mainly in supervised practice. It is here that the 
training course is weakest. Despite good resolutions, 
many probation officers supervising students still resent, 
perhaps often unconsciously, the kind of trouble to which 
their training puts them. This ought to be remedied, 
since this attitude endangers the status of the whole pro- 
fession. It is one of the first marks of a profession to 
accept responsibility for training its own recruits. Much 
more effort should also be made by the Home Office 
through courses of training and by other means to develop 
supervisors’ consciousness of their responsibilities and 
inter^t in the needs of their students. In particular, the 
practical part of the training should be much more closely 
linked with the theoretical part. Supervising officers need 
to be much more immediately aware of the actual Content 
of the theoretical training which their particular students 
are to receive or have received. 

One practical step, which would involve many of the 
improvements to which we have referred, would be greatly 
to lengthen the period which each student spends under 
one supervisor. We are unable to see what value there 
is in any such period less than six months. Supervisors 
are expected to waste too much effort over short periods, i 

It is, however, useless to demand improvements in the 
supervision of probation officers’ practical training, with- 
out making specific allowance for it in the superviaon' 
own time-tables. Many probation officers are grossly 
overworked. Supervision is not a way of obtaining extra 
help with one’s case-load. Properly understood, it takes 
time which the supervisor could otherwise devote to liis 
own work. Supervisors in order to train effectively can 
carry only a small case-load. For one reason, trainees 
cannot progress unless they have cases of ffieir own, Thus 
the supervisor must assume ultimate responsibility, 
through a close relationship with the trainee, for these 
cases — a much more time-consuming process than doing 
the work oneself. Such proposals will probably starlie I 
some probation officers. They constitute a much more ! 
effective method than the haphazard arrangements still 
commonly found. 

Senior probation officers are a comparatively recent 
innovation in the probation service. One reason for their 
existence is the supervision of the work of serving officers. 
There is a real need for this even after formal training 
has ended, despite probation officers’ tradition of inde- i 
pendence. At present, such supervision is usually con- | 
cerned with general questions of law, court procedure ; 
and administration. But American experience has shown • 
that a case-worker’s skill is enhanced by discussion of 
his cases with a third party, outside the worker-client 
relationship. The chief difficulties of every case-worker 
arise from his own personality pattern. Continuing super- 
vision, properly understood, offers him an opportunity 
to allow for and avoid these difficulties. 
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It is possible that the changes advocated would result 
in the training of fewer students annually. However, if 
their quality were improved, this would hardly be a loss 
to the community. There is no longer, in a period of 
constant labour shortage, much value in adding to the 
numbers of half-trained social workers. 

There is no theoretical objection to the use of probation 
officers as conciliators in county courts, were the divorce 
jurisdiction to be transferred to these courts. Such an 
attempt would probably not be helpful except in a small 
proportion of cases. Two probation officers are, how- 
ever, working experimentally at present in the Divorce 
Division of the High Court on custody investigations 
referred to them by the judges. In this work they often 
receive co-operation from colleagues in distant parts of 
the provinces to which journeys by the High Court officers 
are impracticable. 

One great difficulty, however, would prevent in practice 
the rapid extension of the probation officer’s work in 
divorce jurisdiction. That is the slowness of recruitment 
today. There is some drift into other fields of social work. 
All the improvements we have considered depend on the 
drastic reduction of case-loads. Many people consider 
that 500 more full-time officers are required for the 
present extent of their field of work. There is small 
prospect of obtaining them. Probably improved salary 
scales would increase that prospect. Improving conditions 
in education can only slowly increase the field of recruit- 
ment. At present any important change in the rate of 
recruitment could only be at the expense of other branches 
of social work. It seems that, far from increasing, as at 
present, the case-loads of probation officers, magistrates 
ought to take some responsibility for reducing them. 

80. Futility of compulsory reconciliation procedure 

Wc would add that we understand that foreign experi- 
ence shows the complete futility of provisions for com- 
pulsory reconciliation. We understand that in countries 
where this is the law, the machinery tends to be treated 
as a formality to be gone through before a divorce can 
be granted and has little or no effect except to increase 
legal costs. This we believe must be the case where 
divorce is asked for by one side and there is perhaps 
conflict between the parties. These observations have no 
bearing on the proposals we make under the heading of 
'■ Divorce by Consent ”. 

We may also note that Section 4 of the Summary 
Procedure (Domestic Proceedings) Act, 1937, providing 
for certain procedure when reconciliation has been 
attempted has, so far as we are aware, not been found 
to be of much use and is rarely operated. 

CHAPTER 15 
Special Family Courts 

81. What others have proposed 

Special courts of domestic relations or family courts 
have from time to time been suggested, and it is under- 
stood that a number are in operation in Canada and the 
United States of America. In some cases it is believed 
they act as juvenile courts as well.'’'' A Bill entitled the 
Courts of Domestic Relations Bill was introduced into 
the House of Commons in 1930,'’® but it would have 
done little more than alter the practice of magistrates’ 
courts in matrimonial cases and have given the court, 
when dealing with these cases, a different name. We note 
by way of interest that it provided that no probation 
officer should have more than fifty cases under his super- 
vision at any time. The Commission could also consult 
the Paper on the subject by the late Carrie Morrison read 
to the Provincial Meeting of the Law Society in October, 
1931. Miss Morrison proposed to give the family court 
power to grant divorces. 

82. Reasons against family courts 

Some of the proposals for forming magistrates’ matri- 
monial jurisdiction were carried out by the Summary 
Procedure (Domestic Proceedings) Act, _ 1937, which 
restricts the persons who may be present in magistrates’ 

See, for instance, the Report of the Toronto Family Court, 
1950 (Registry of Deeds and Land Titlw, Building Corner, 
Elizabeth and Albert Streets). 

No. 192. 



matrimonial courts and restricts newspaper reports. We 
have indicated in our chapter on magistrates’ courts 
that there is room for further separation of the matri- 
monial court from the magistrates’ ordinary work, for 
instance by the election of a special pand. We are not 
in favour of the establishment of a completely new system 
of courts such as is usually envisaged by the term “ family 
court The manpower of lawyers, probation officers 
and clerical staff would be lacking. The extra cost to the 
country would be unwarranted and what we have heard 
of these courts in America does not endear them to us. 
We do not want to set up a system of courts where busy- 
bodies can interfere too much in family life. We believe 
there is evidence that this has happened in some American 
courts and also that some voluntary charitable organisa- 
tions have acquired too much power. We think the mix- 
ture of laymen and lawyers in England is a good one, 
although, as we have said, it needs improvement. 

CHAPTER 16 

Transfer of High Court Divorce Powers to 
King’s Bench Division 

83. Second Interim Report of the Business of Courts 

Committee 

In Chapter 8 we have proposed the transfer of matri- 
monial cases to the county court but indicated that we 
should have no objection to the High Court retaining juris- 
diction for the London area similar to the jurisdiction of 
the London Bankruptcy Court. If it is proposed to do this 
or to give it concurrent jurisdiction or exclusive jurisdiction 
in, say, defended cases, or to give a respondent a right 
to remove a case to the High Court (we see no advantage 
in these proposals), we attach the utmost importance to 
the transfer of divorce jurisdiction to the King’s Bench 
Division. This proposal to leave London cases in the 
High Court was made by the County Courts Committee 
of 1908 (see para. 116 of the Report of the Royal Com- 
mission of 1912).'"’ It was also a recommendation made 
by the Second Interim Report of the Business of Courts 
Committee published in 1934.” The following quotations 
from this Report may assist the Commission in its 
deliberations : — 

" 16. . . . These figures make it plain that the judges 
of the King’s Bench Division are called upon to take no 
small share of the work of the Divorce Court, and im- 
pair the reasons for preserving the Divorce Court as 
a separate entity. 

, . . We do not recommend that matrimonial causes 
should be tried in the Countv Court subject to a control 
to be exercised from the Divorce Court in London — a 
recommendation which found favour with Lord Gorell’s 
Committee. 

* !f « 

18. . . . We are of opinion that — 

{a) the Probate, Divorce and Admiralty Division 
should cease to exist as a separate division of the High 
Court and that the three judges who now sit in that 
Division should become judges of one or other of the 
other Divisions and available as such to take part in 
any of the work assigned to that Division whether in 
London or on circuit ; 

(c) the Divorce and Admiralty work should be 
dealt with as part of the work of the King’s Bench 
Division ; 

(ri) as and when vacancies occur among the Regis- 
trars and their staff of the Probate, Divorce and 
Admiralty Division the work should be distributed as 
part of the work of the other Divisions. . . . 

19. . . . Further, the fact that these judges of the 
Division are confined exclusively to the trying of 
Admiralty, Probate and Divorce greatly restricts the field 
from which judges of the Division can be chosen. 
Some members of the bar who appeared to be well 
suited by experience for the trial of Admiralty causes 
have refused appointment to the Division on conscien- 
tious grounds. Others have refused on the ground that 
they were, not prepared to pass their lives solely in the 
trial of these three classes of cases and to be cut off 
fj-om the general administration of the law. 
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20. . . . Secondly, each, of the three special classes 
of work with which the Division is concerned has its 
separate and peculiar practice. This has partly origin- 
ated from the practice of the Courts of which the Pro- 
bate, Divorce and Admiralty Division is the successor, 
being preserved unless expressly altered. (Thus in the 
case of divorce, by section 22 of the Act of 1857, it 
is provided that the court is to act ‘ as nearly as 
may be conformable to the principles and rules on 
which the Ecclesiastical Courts have heretofore acted 
and given relief’.) (See now secs. 32 and 103 of the 
Supreme Court of Judicature (Consolidation) Act, 1925.) 
It IS also partly due to Directions or rulings having been 
given by successive Presidents which though not em- 
bodied in rules, have none the less had to be observed 
•by practitioners. The result has been that only those 
barristers who habitually practise in this Division have 
gained by experience the requisite familiarity with its 
rules and acquired full knowledge of its procedure. This 
is less the case than it was formerly by reason of amend- 
ments made to the rules, but there remains a certain 
mystery as to the use and meaning of certain orders, and 
though the matters in which divorce work necessarily 
dilfers from ordinary work at nisi priiis are in their 
essence very few, they have been made to appear more 
numerous than they are, and are, therefore, the less 
easily grasped by those unfamiliar with their working. 

21. We believe that if the Division were absorbed 
as suggested in the King’s Bench Division, further sim- 
plifications of practice would follo-w and that the Rules 
and practice, in particular as to security pendente Hie 
and with regard to taxation, might be assimilated to those 
of the King’s Bench Division with but few varia- 
tions .... 

The Rule Committee would be able to consider the 
anomalies that exist at present and adapt the procedure 
of each of the courts accordingly, This does not in- 
volve as much change as might be supposed for, as 
pointed out above, by Divorce Court Rule, where no 
special rule is in operation, the Rules and Orders of 
the King’s Bench Division apply. It is rather a task 
of reducing the matters of practice not yet embodied 
in them into express Orders and Rules. 

22. . . . The aim should be that the subordinate staff 
would be common to all the Divisions— thus there would 
be one Central Office, and one Common Taxing Office. 

23. With regard to divorce proceedings the question 
that IS usually decided immediately upon the grant of 
a decree nisi, namely, which spouse is to have the 
custody of the children, should, we think, continue to 
be so determined. The judge who has heard' the 
evidence on which the main issue turns is best qualified 
in the interest of the children to decide upon the claims 
of the husband and wife. 



But the terms upon which this custody is handed 
over to one of the spouses and the access which is to 
■be allowed to the other as well as the alterations in 
mese terms should be entrusted to the Chancery 
Division. 



Similarly questions of permanent alimony which 
inay involve an alteration in the marriage settlement — 
m other words matters which fall within sec 192 
of the Supreme Court of Judicature (Consolidation) Act, 
1925 should be passed over to the Chancery Division.” 
We do not support this recommendation beyond the 
principle that only one court should deal with questions 
of custody. 



“ 24. We have above recommended that the Admiralty 
and Commercial work of the King’s Bench should be 
under the^ particular charge of one of the judges of 
that Division, selected from time to time by the Lord 
Chief Justice, with the approval of the Lord Chan- 
cellor, as Judge in Admiralty. 

A judge of the Division should be similarly selected 
to take particular charge of the divorce work, as Judge 
in Divorce. He would control the divorce work in 
Chambers and would arrange in conjunction with the 
Lord Chief Justice for a sufficient number of courts 
to sit for the divorce work, in order to maintain a proper 
and expeditious trial of the cases as at present. 

As a transitory arrangement it may be that the 
President, while retaining his existing precedence next 
after the Master of the Rolls and as a member of the 



Court of Appeal, might be wiilling to act as Judge in 
Divorce. On a vacancy in the office of President the 
office would be abolished and the number of puisne 
judges increased by one further judge of the King's 
Bench Division.” 

The following quotation from page 108 of the Minority 
Report by Mr. E. Clement Davies, K.C., M.P., of the Royal 
Commission on the Despatch of Business at Common Law, . 
1934-6" is also worthy of note. He elaborates Ixis remarks 
on pages 111, 112 and 113. 

“ Page 108-3. Although my colleagues feel that the 
abolition of the Probate, Divorce and Admiralty Division 
‘may well be . . . the ulti-mate solution of the difficulties 
and anomalies with which the High Court is now beset 
they think themselves unable to advocate it with pro- 
pniety. I do not share this crippling hesitation. I am 
convinced that this reform is justifiable in the interests 
of the mere expedition of business at present partly 
transacted on circuit by the judges of the King’s Bench 
Division. It would, moreover, not only promote general 
efficiency by ending Che unhappy dualism in the present 
administratron of our matrimonial laws, but would also 
bring innuimerable lesser advantages in its train, f 
accordingly make the abolition of the Probate, Divorce 
and Admiralty Division and its fusion with, the King's i 
Bench and Chancery Divisions an important reason for I 
my additional recommendations. It is upon 'tihis founda- | 
tion alone that any really comprehensive and lasling 
scheme of reform can be instituted. At best, anything 
less would, in my humble opinion, be temporary patch- 
work.” 

84. Burden of divorce cases on judges 
In connection with our proposal to abolish the Divorce 
'Division and spread the burden of this work over many 
judges, we think it most important to call attention to the 
unfairness of expecting a man to try almost nothing but 
divorce cases for perhaps as much as fifteen years. The 
cases are generally monotonous. The point was very well 
put by Mr. Clement .Davies, K.C., M.P., in the debate on 
(he Supreme Court of Judicature (Amendment) Bill, 1937, 
for the appointment of two additional divorce judges:--” 

‘‘ My next point with regard to the Judges Is, who is to 
accept these appointments? A Judge will know that for 
15 years, before he can earn his living, he has to sit 
there and try divorce, and nothing but divorce, day in 
and day out, from 10.30 in the morning until 4 in the 
afternoon, hearing nothing but the same kind of evidence. 
The only change is in the names of the parties and wit- 
nesses, and the Judge need not utter a sound except 
‘Decree’ or ‘So be it’. For 15 years that will go on 
without change. The Court deals with probate as well 
as with Admiralty and divorce, but the time occupied by 
probate is less than two-fifths of the Judge’s time, and the 
time occupied by Admiralty cases in 1934 was less thpii 
three-fifths of the judge’s time ; so tihe two together occupy 
less than one Judge’s time. They try to relieve the mono- 
tony by giving Admiralty to Judge A when it arises, llie 
next time to Judge B, and the next time to Judge C. 
Presumably the other two Judges will be put on to try 
divorce. There are already two Admiralty specialisis 
there. Admiralty is a difficul,t and international mutter. 
Tlie Court of Admiralty has an internationa'l standing 
respected by every country in the world. Now you arc 
going to put there to try these cases a man who has never 
had any experience of it. That being so, what can they do 
to relieve the monotony? They will just be trying those 
and nothing else. 

May I remind the House of 'the evidence given before 
us by one of the Judges sitting there now? He has not 
been there very long, I should think a matter of five or 
six years. This is the evidence with regard to monotony 
given by Mr. Justice Langton in answer to a question 
whioh I put. I asked him what was likely to happen if 
you 'left the Divorce Court alone to-day. He said : ‘ I do 
not think that anyone with anything approaching a first- 
class intelligence would be content to spend his whole 
judicial life in the unrelieved study of divorce. I should ! 
doubt — your Lordships will forgive me, and I hope you 
will not accuse me of being frivolous when I say — the 
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complete sanity after five years of divorce of any man 
who spent Ihis entire time in- that way.’ Yet what you 
propose to do now is to add two Judges to that list 
I realise that the thing is marvellously well organised. 
I understand that an undefended divorce now takes five 
minutes, or less than 10 minutes. This is what takes 
place: There is no speech toy counsel. He merely gets 
up — I assume it is a wife’s petition — and he says: 'Your 
Lordship, this is a wife’s petition. Mrs. — whatever her 
name is — will you go into the box? ’ He then asks her 
about 12 or 15 questions, and asks her to identify a 
photograph. She then walks out of the box, and ready 
to walk into the box is the agent who served the papers 
on the husband. He goes in and identifies the photograph, 
and says toe found the husband living with another woman. 
‘That is my case, my lord,’ says counsel; 'I ask for a 
decree.’ The judge nods his head and says ‘So toe it’, 
and it is finished. There is a queue all nicely arranged 
by the usher so Shat no time is wasted. Leaving the judge’s 
side for a moment, let me come now to the public point 
of view. I understand that the cost of an undefended 
divorce suit to-day is anything 'between £75 and £120 or 
£130. That money has to be found unless you happen 
to toe a poor person. A defended divorce will, of course, 
cost goodness knows what ; it will depend upon the wit- 
nesses, the sQilicitors and the counsel.” 

The Commission will notice the very frank expression of 
opinion by that well-known- and able divorce judge, the 
late Mr. Justice Langton. Despite what was said, many 
able barristers have since been doomed to the weary and 
monotonous work of the Divorce Division. We think it 
is a shotting waste of legal intelligence to inflict this on 
them as a full-time occupation. 



CHAPTER 17 

Miscellaneous Reforms in 'Law and Procedure 
85. Uncnacted recommendations of the 1912 Commission 
The following are the recommendations of the Royal 
Commission of 1912 which we consider should still be 
enacted (we have referred to others elsewhere) : — 

<i) Property of missing spouse : The court should be 
empowered to make orders for maintenance against the 
property of any missing spouse. 

(Li) Liability of male and female adulterers for main- 
lenance, etc. : The court should have power to make a 
male or female co-respondent maintain the other party 
to adultery or the children, to give security for this, and 
to pay the petitioner his or her actual pecuniary loss. 

(ill) Co-respondent to settle properly : The court 
should have power to order a co-respondent to settle 
property or funds on respondent wife as well as to pay 
damages to the petitioner. 

(This must be read subject to what we say about 
damages.) 

fiv) Proceedings to start by writ : Proceedings should 
be commenced by writ and statement of claim instead of 
petition. 

(v) Register of decrees: A register of matrimonial 
decrees should be kept by the local registrars of births, 
deaths and marriages. 

(vi) Security by husband in judicial separation cases : 
The court should be able to order that security be given 
by husband in judicial separation cases and where main- 
tenance orders are made for children. (See Rayden on 
Divorce: 5th Edition, p. 477. This recommendation 
does not refer to security for costs.) 

(vii) Quia timet orders : The court should have power 
lo make guia timet orders to stop husband disposing of 
property and thus defeating maintenance, etc. orders and 
to set aside a voluntary disposition of property made to 
defeat the exercise of the court’s powers. 

(viii) Power to terminate and vary separation agree- 
ments : An applicant who shows that a separation agree- 
ment exists and that payments thereunder have ceased 
should be allowed to apply to the court to treat the deed 
as at an end and find the husband guilty of desertion as 
from the date of default. The court should be 
empowered to vary the terms of the deed or agreement. 
(A court can now treat a deed as repudiated. But the 
existence of these express powers would be useful.) 



Together with the proposals we have made about magis- 
trates’ courts, the law about agreements for separation 
would, if 'the 1912 Royal Commission’s recommendations 
were enacted with our proposals for divorce -after separa- 
tion, in our view be satisfactory. The possibility of per- 
manent separation, which has been found so injurious to 
public morality, would largely cease to exist. 

8<}. Proposals of the Denning Committee still to be dealt 
with 

The following proposals of the Denning Committee 
remain to be enacted. (Paragraph numbers arc those in 
the Reports.) 

Of the Second Interim Report : — 

17. Abolition of affidavit in support of petition. 

23. Numbering petitions. 

28. Substituted service. 

49. Alteration of procedure for amendment of 
petition. 

51. Abolition of affidavit in support of answer. 

55. Reduction of cost of medical inspection. (Slight 
changes have been made.) 

65. Summons for directions. 

70. Drawing up of orders. 

71, Judge in chambers. 

74. Cost of magistrates’ notes of evidence. 

77. Amendment of law about notices to produce. 

78 and 79. Affidavit in support of application for 
evidence by affidavit. 

81. Admission of signed statement as evidence. 

82. Admission of evidence by affidavit. 

90. Fixing of days for hearing. 

91, Notice of day fixed for hearing to the parties. 

93. Abolition of period within which application for 
maintenance must be made. 

95. Enforcement of orders. 

97. Setting down fee. (The present fees are un- 
defended £3 10s., defended £4 10s.) 

98. Directions about practice. 

100. Forms to be on sale at the registry. (The only 
forms at present available are praecipes and free forms 
such as applications for registrars' certificates. It is, 
■therefore, sometimes necessary to go from the registry 
to Bell Yard, purchase a form of summons and return 
to the registry.) 

Of the Final Report,'* the following reforms, apart from 
others which we have commented on elsewhere under the 
heading of “ Children and Divorce ” {Chapter 22), still 
remain to be enacted. 

Alimony, Maintenance, etc. (p. 33): — 

]. Decisions as to maintenance should normally be 
made by the judge at the hearing of the suit or 
immediately after it. 

2. Magistrates should have power to make interim 
orders for maintenance up to the time of an order for 
maintenance being made 'by the Divorce Court 

4. Decisions as to variation of marriage settlements 
should normally be made by the judge who tries the 
divorce suit at ffie same time as, or immediately after it. 

5. The powers of the court as to variation of settle- 
ments need amplification by legislation. 

Further Procedural Reforms (p. 33): — 

2. Section 198 of the Judicature Act, 1925 (now 
Section 32 (3) of the Matrimonial Causes Act, 1950), 
should be repealed. 

3. Findings against a person in previous proceedings 
should be admissable in evidence against Mm in sub- 
sequent proceedings. 

4. The jurisdiction of the court should be extended to 
include certain cases when the parties are not domiciled 
in England. 

5. Decrees of divorce should be registered and also 
noted on the marriage register. 



^3 Cmd, 6945. 
■’* Qnd. 7024. 
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6. Tihe decree nisi should not be abolished, but the 
three mondis referred to in paragraph 64 of the Report 
should be reduced to three weeks. {This recommenda- 
tion would apply if our proposals in Chapter 19 for the 
abolition of 'the decree nisi are not adopted.) 

7. The procedure in respect of security for a wife’s 
costs should be reformed. 

8. Other matters referred to in the Report should be 
carried out : — 

e.'g. paragraph 86 (i) reform of condonation and deser- 
tion law ; 

(ii) modification of three years’ bar ; 

(iv) extension of nullity period ; 

(v) <1) modification of insanity pro- 

posals ; 

(2) wives’ rights on divorce for 
insanity under Inheritance 
(Family Provision) Act, 1938. 

87. Notice and registration of decrees absolute 

In an undefended case it is often difficult for a respon- 
dent .and other people to find out what has happened. The 
court should be required automatically to send a ci^y of 
the decree absolute to all respondents 'to their address as 
recorded in the peitition. In this connection we call par- 
ticular attention to the .proposal O'f the Royal Co'in'mission 
of 1912 for a register of matrimonial decrees and the 
proposals in paragraiphs 84 and 85 of the Final Report of 
the Denning Committee that there should be a central 
register of matrimonial decrees and that these decrees 
should also be registered with the Registrar of Marriages 
and a note made on the marriage register. These reforns 
might also help to reduce the number of bigamy cases if 
coupled with other iprovisions. 

88. Standards of proof in the Divorce Court 

An article in the Modern Law Review for October, 
1951’'’’, calls attention to the uncertainty of the Jaw on 
this topic due to differinig decisions of the Court of Appeal 
and the House of Lords. It is possible that the recent 
suggestion that a divorce case must be proved beyond 
reasonable doubt instead of by preponderance of evidence 
as in other civil cases, has had little or no effect in prac- 
tice, since in trying a case it is difficult or impossible to 
distinguish between these itwo terms and “beyond reason- 
able doubt” here has not got the same meaning as in 
criminal law. But we see no reason why the divorce law 
should be complicated in this way. The acceptance of 
the ordinary standards of proof in civil cases worked well 
in the Divorce Court for many years. The development 
of judge-imade law may cause injustice to petitioners and 
we propose it should be laid down that the only proof 
required in matrimonial cases is proof by preponderance 
of evidence. 

89. Statistics 

Our failure to provide the Commission with many rele- 
vant statisstics calls attention to the lamentable deficiency 
of adequate statistics on divorce and other matrimonial 
orders. We believe that the statistics of many foreign 
countries (e.g. Sweden), give far more information. It is 
scandalous, we .think, iliiat no one knows the 'total number 
of magistrates’ matrimonial orders now in existence. The 
statistics relating to civil cases in magistrates’ courts should 
cease to be included in the criminal statistics and should 
be published with the Civil Judicial Statistics. Moreover, 
they should be analysed in the same manner as divorce 
statistics so that it is possible, for instance, ito know how 
many magistrates’ orders were made on grounds of 
cruelty.’’* 



90. Reports of cases t 

Applications under Section 2 of the Matrimonial Causes ‘ ' 

Acit, 1950, for leave to present a petition during the first I; 

three years of marriage are held in camera and owing i'. 
to the absence of reported cases, it is said that this causes ^ ' 
practitioners to have inadequate guidance as to when ’ 
leave will be granted or refused. There should be a duty 
on a Judge to take steps to see that any case which 
decides a new point of law or practice is reported. 

91. Restrictions on marriage 

We doubt the wisdom of trying to make marriage (or 
certain classes of marriage) more difficult. It would be 
easy for parties to become discouraged and form a union 
outside marriage. We object strongly to the suggesUon 
that a registry office marriage should be made more like 
a religious ceremony. This would destroy its dignity, 

92. Marriage Act, 1949 : Section 35 (1) (a) 

Some places of religious worship of non-Ohrislians such 
as a building of an Ethical Society, are registered for the 
celebration of marriages under the Marriage Act, 1949. 
and there is practically no differentiation in the Act be- 
tween Christians and non-Christians. This distinction, 
however, does occur in Section 35. Under this Section 
facilities are provided for Christians wishing to marry in 
a place of worship outside the area in which they reside. 

But the same facilities are denied to non-Christians. They 
or one of them, must reside in the registration distriot of 
the place of worship in which they wish to marry. This 
causes them to have a grievance against this law, No 
principle appears 'to arise here. The law is anomalous and t 
we ask that the facilities given to Christians by Section 35 j 
shall be extended to non-Christians subject to such safe* t 
guards as to notices and decla.rations as may be necessary, i 

93. Declaration of validity of marriage r 

Section 17 (I) of the Matrimonial Causes Act, 1950. 

authorises a petition for legitimacy to be presented la the 
High Court and with a decree of •legitimacy cun be made 
an order that the petitioner’s own marriage is a valid 
marriage. But no decree can be made only as to the 
petitioner’s marriage. An illegitimate child could not gel 
the primary declaration of legitimacy and consequently 
could not get the subsidiary declaration that his own 
marriage was valid. We think it would be convcnienl 
for the Divorce Court to have a general .power of declaring 
a marriage to be valid and it should not be necessary 
for any other question to have .to be raised. We proi^usc 
that Section 17 should be amended accordingly. 

94. Privilege 

We oppose any extension of the 'grounds of privilege. 

If marriage counsellors are to have it, the claim of doctors 
and clergymen cannot be resisted 'and other profcBsions 
can logically make the same claim. The 'present position 
whereby reconciliation work is “ without ^prejudice ” 
appears to give reconciliators sufficient (protection, 

95. Change of name 

We oppose any restrictions on change of name. We 
believe the Home Office has hitherto opppsed this proposal 
also. Identity cards are no longer viewed with general 
favour and to impose restrictions on change of name 
might well look like a continuation of identity cards in a 
limited form. A change of name by married persons will 
be reduced to very small proportions if relief by divorce 
is granted where it is needed and if magistrates’ courts arc 
reformed as we propose. It is unnecessary to restrict this 
liberty of the subject. 



We have not had detailed advice f«)m statisticians, 
sociologists or populaition experts and cannot say in more 
detail what further statistics are desirable. We call atten- 
tion, however, to chapter 22 (Population Research) of the 
Report of (the Royal Commission on Population.’^ It 
may be that one of the bodies referred to in this chapter 
or 'arising out of it may be 'able to make detailed sugges- 
tions to itiie Commission for the improvement of marriage, 
divorce or (^ther matrimonial statistics. 



” Vol. 14, No. 4. 

See Cmd. 8404 (1951), pp. 24-28. 
•” Cmd. 7695 (1949). 



96. Costs of Official Solicitor 
Complainit is made that the costs of the Official Soljcilor 
in lunacy cases, which have 'to be paid by the petitioner, 
are often too high and that the petitioner is denied a 
proper opportunity to dispute or consider them. We^think 
there is substance in this complaint 'and the Official Solici- 
tor should 'be bound to render a detailed, bill in all CHSes, 
to be taxed or agreed. We are not satisfied thiat he alwqyj 
employs the nearest suitable doctor to visit the palieoi. 
We have been told of a case where a pefiitioner h«d to 
pay a lioctor’s fee and expenses from Birmingham jq 
S t. Albans. 
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cases are a minority. The Legal Aid and Advice Act, 
97. Vanahon of settlements jhese cases. After the hearing, 

The court is still a liibtle doubtful about its powers to ^ appeal were open to him, he might well take 

act on an application by the so-called guilty party. I't advice and lodge an appeal. The strength of the amount 

may say “he is trying ito take advantage of his own dissatisfaction felt by men is greater than is commonly 

wrong”. But considerations of guilt or innocence m con- realised The Commission will presumably have before 



nection with the present matrimonial offences_ are, in our 
view, unrelated to the realities of the situation when a 
marriage breaks down and thus they mislead the court. 
We propose that the court should have a complete discie- 



it the figures of the annual criminal statistics of the 
number of men sent to prison for failing to pay their 
wives maintenance. In 1949, 3,365 husbands went to 
prison for this cause.'“ and from 1940 to 1949, inclusive, 

t, .. - n /OQ \tJa CQW nntViin.n nhfuit fbe 



tion in ail .these cases (which iit should be forbidden to there was a total of 22,429, We say nothing about the 

fetter) to make such order as is just, having regard to the over-crowding of the jails and the cost to the St^e ot 

interests of the children, both spouses and the public. For supporting these prisoners, but it is clear to us that a 

instance, i^n the case of a guilty husband who has perhaps proportion of husbands, not perhaps very large refuse 

thoughtlessly entered into a deed of covenant to pay a [q pay their wives maintenance because they feel that the 

fixed sum to his wife free of tax, there may well be a case orders were unjust. The motives of others are mixed, 

for apportioning the gross sum between the wife and the This feeling of injustice, while it may not be abolished, 

children. He would pay his maintenance more willingly would, we submit, be radically reduced jf PJ-opet 



and properly get some relief as the children come of age. 
CHAPTER 18 

Miscellaneous reforms in Law and Practice in 
Magistrates’ Courts and Wives’ Property Rights 
98. Appeals to quarter sessions or county court from 
magistrates 

An amendment which we had suggested to permit 
appeals to quarter sessions was added by the House of 
Commons to the Married Women (Maintenance) 



for a re-hearing were available. It is nonsense to suppose 
that the present appeal to the Divisional Court meets 
the points we have discussed. The appeal is heard on 
paper evidence, the judges never see the parties, and 
generally the parties are unable 4o afford either the time 
or the money to attend the hearing. If we consider the 
remarks of the President on the Second Reading Debate 
in the House of Lords and of the Lord Chancellor on 
the Committee Stage, it appears tha,t a prominent argu- 
ment was that the judges of the Divorce Division were 
opposed to the change. With very great respect to the 
judges, we do not think that this argument is a good one. 



24th June 1949.” In the Committee Stage of this Bill m judges in the past have far too often opposed reforms 

the House of Lords on the 21st July, 1949,” the amend- „;,hich have later been found by experience to have been 

ment was deleted and this deletion was regretfully accepted desirable. It is even debatable how far judges should take 

by the House of Commons on the 5th December, 1949. part in the discussion on reforms at all, or at any rate. 

It is clear from the debate that the Commons only take part in debates upon them, The legal protession toy 

accepted the amendment because otherwise probably the training and organisation has for centuries been subject 
whole of the Bill would have been lost. Reference may also to a natural desire to preserve the status quo. Appeals on 



Wliuu; Ul ii'iic Win , 

be made to the House of Lords Debate on the Second 
Reading of the Bill on the 7th July, 1949,“' and the attack 
upon this proposal made by the President of the Divorce 
Division. 

With respect, it is submitted that the reasons of the 
President and of the other opponents of this proposal are 
utterly unconvincing. We start from the fact that appeals 
lie ito quarter sessions in almost every case heard by 
magistrates including quasi-civil cases such as bastardy 
cases. There can be no objection therefore that quarter 
sessions is not .an appropriate court to deal with civil 
issues of this nature, nor can it be suggested 
that courts of quarter sessions will be incompetent to 
deal with them. The widespread introduction of paid 
chairmen of quarter sessions with outstanding legal qualifi- 
cations means that that court is very competent to handle 
difficult points of law, although we may express the h°P® 

isr or terrhTrl.Vd:7o™lhr„e;to said^to ot o'„r 



points of law by way of case stated would still come to the 
Divisional Court either direct from magistrates or from 
the new local court of appeal. If it is desired to give 
quarter sessions. power to order security for costs, there 
should be no objection to this. It is quite wrong, we 
suggest, that judges who have not seen the parties should 
in these cases be free to reverse the finding of a court on 
fact which has seen the parties. It is true that the provi- 
sions of the Legal Aid and Advice Act, 1949, have enabled 
appeals to be brought ,to the Divisional Court by people 
who could not previously have afforded them. This may 
have disposed of the argument about the expense of 
appeals, but there is no real analogy between an appea 
from a judge of the High Court to the Court of Appeal 
and an appeal from the magistrates’ courts. In the fomer 
case, cases have a careful and proper hearing in the High 
Court, with both parties legally represented. In the 



There is, on the other hand, something to be said for 

appeals to the eonn-ty conrt Sr proposals wS htve someTlIect in reducing their 

have now bad so much grievaLes*^ but we submit that an appeal to a local court 

sioners in divorce cases. An appeal to me county c^r ^ utmost imoortance This appeal should also Lie 

from ajocal court .is from orders imposing imprisonment and we think it diffi- 

cult not to permit appeals from all decisions, including 
variations. 



Local Government Act, 1948, originally provid^ for ^ 
appeal to the county court from the local valuation court, 
although when the Lands Tribunal was established, this 
provision was repealed. Either the county court or the 
court of quarter sessions will content us. The important 
thing is to have a local court wheTe the parties can have 
a case re-heard in full. The Commission should realise 
the bitterness of feeling which arises in too many of these 
cases. Numbers of our men members feel that an order 
was unjustly made against them. It is impossible to say 
whether their belief is well founded or not, but it is easy 
to see how a feeling arises that justice has not been done. 
A man goes along to a magistrates’ court by himself, never 
having been there in his life, perhaps finds his wife is 
represented and despite the latitude which may be given 
to him by the court— and by no means all courts give it— 
he may not bring up the vital ipoints of his case and an 
order. may be wrongly made against him or, even if it is 
rightly made, he may feel he has not said all he wanted 
to say. He may not have seen the probation officer and 
may never have thought of obtaining legal advice. Men 
like these com monly appear in these cases, Represented 

Hansard, Vol. 466. No. 135, Col. 708. 

” Hansard, Vol. 164, No. 102, Cols. 354-357. 

90 Hansard, Vol. 470, No. 199, Col. 1587 et seg. 

“ Hansard, Vol. 163, No. 94. Col. 1028. 



99. Unenacted proposals of 1912 Commission 

It may be convenient to the Commission if we set out 
here the unenacted recommendations of the Royal Com- 
mission of 1912 so far as they affect magistrates’ courts, 
with our comments thereon in certain cases (some of tJhem 
are covered by proiposals we have made elsewhere): — 

(i) Equality of sexes : A husband should be given the 
same right to claim maintenance as a wife has in cases 
of cruelty and desertion. (We have already proposed 
this.) 

(ii) Separation orders to be temporary : Separation 
orders made by courts of summary jurisdiction should 
only be of a temporary character and it should be 
left to the High Court to make a final order of separa- 
tion if the case is one in which there are grounds 
for divorce or judicial separation. (We have already 
advocated this recommendation in rather wider terms.) 

In 1932 the figure was 3,648 (Cmd. 4649, op. c/L. p. 37). We 

cannot find the figures for 1950 in the Criminal Statistics for 1950 
(Cmd. 8301). 
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<iii) Remission of case to High Court: A summary 
court should have power to remit a case to the High 
Court on application for variation or discharge of an 
order. (This power while not important may as well 
exist. It should be given to the county courts which, 
we suggest, should have divorce jurisdiction.) 

(iv) Binding over of spouses : A court should have 
power to bind a husband over to be of good behaviour 
instead of, or in addition to, a separation order. (This 
power should be applicable to the wife as well and 
apply to a maintenance order as well as to a separation 
order.) 

(iv) Defences: Defences to divorces should be good 
against these orders. (This is logical, although not 
important.) 

(vi) Arrears on discharge of an order : Where an order 
is discharged by reason of the original applicant’s fault, 
arrears under the order should not be payable unless 
the arrears conduced to the downfall of the applicant. 
The court should be satisfied that the adultery after 
the order was not due to neglect, conduct conducing 
or condoned. The court on discharge of an order should 
have power to make orders as to custody and main- 
tenance of children. 

(vii) Issue of warrant against husband : A warrant 
should be issued by the justices when. a summons has 
been issued for desertion and the husband cannot 
be found for service. (The existing law authorising 
a warrant only applies after a summons has been 
served (S. 2, Summary Jurisdiction Act, 1848). We 
do not see why this power should not extend to a sum- 
mons for any matrimonial offence.) 

(viii) Power to commit child to third party and penalty 
on taking child away : There should be power to com- 
mit a child to a third party and power to inflict a 
penalty on a spouse who takes a child in disregard 
of any orders made in the exercjse of this power. (We 
think this recommendation is important, but it should 
be extended to include power to commit to an institu- 
tion or local authority.) 

(ix) Extension of six months' time limit : The court 
should have power in its discretion to extend the time 
limit of six months for bringing proceedings. 

(x) Reasons for judgment : Reasons for judgment 
should always be given in court. (We have noticed that 
when a court takes the trouble to explain the reasons 
for its decisions, even if briefly, the parties listen most 
attentively and appear to accept the decision, even if 
adverse, more willingly. It is iso good for the magis- 
trates to have to formulate their views precisely.) 

(xi) Right of reply : The applicant should have the 
right of reply. (This right is now given by some courts 
and is found to be helpful to the court.) 

(xii) Written notice of adultery charge : Written notice 
of a charge of adultery 'should be given to alleged 
adulterers unless dispensed with by the court. (This 
is in line with recent guidance issued by the Divisional 
Court. It should extend to allegations of adultery in 
all cases of constructive desertion.) 

100. Proof of means 

We are also of opinion that either party to a marriage 
should be entitled to require the opposing party, by notice 
given at least seven days before the hearing, to produce 
a letter from his or her employer on a standard form 
provided by the court to verify his or her income or, in 
the case of self-employed persons, to produce a letter 
of verification from his or her Inspector of Taxes. This 
would simplify proof of means and assist the court, It 
is said that in some factories there is a traffic in pay 
slips in order that a defendant husband can produce 
a false one and so deceive the court. It might be well 
that with a summons a notice should be served requiring 
the defendant to produce a letter of verification. In our 
view both complainant and defendant should normally 
be required to produce this evidence. 

101. Minor grievances of defendants 

Some minor grievances of defendants can easily be 
remedied. It should not be necessary for a summons 
to be served by a policeman in uniform. Plain clothes 
could easily be worn. A summons should be delivered 
in a sealed plain envelope in order that inquisitive land- 



ladies, etc., cannot easily get at it. Receipts for paymcnlb 
should be sent in plain envelopes without any stamp on 
the back referring to the sender. We know of one case 
where a magistrate’s clerk not only stamped his envelopes 
“ magistrate’s clerk’s department ” but refused to use a 
stamped addressed envelope provided by the husband. 



102. Wives’ property rights 

(i) Power of ejection from house : A further recom- 
mendation of the 1912 Commission was that the court 
should have power to eject a spouse from a house where 
he forces himself on his wife or fails to pay maintenance 
where an order has been made and insists on remaining 
in the house, and a penalty should be imposed on a spouse 
who eaters the other spouse’s house against the will of 
such other spouse after a separation order has been made. 
We have amended the latter recommendation so as to 
apply to both spouses instead of husbands only. This 
recommendation is an important one and it may be con- 
venient at this point to refer to the Deserted Wives Hill 
debated in the House of Commons on 26th January. 
1951.“ 



(ii) Deserted Wives Bill: This proposed that magistrates 
when making an order in favour of a wife on the grounds 
of desertion should, if she is residing in the premises, 
have power to transfer, without the landlord’s consent, 
her husband’s “statutory” tenancy to her, and also, if 
there are children under sixteen, to give her the furniture 
or part of it, The Bill, which was very badly draftee!, 
and the debate in the House of Commons, did not do 
much to elucidate this problem. The Bill, however, does 
focus attention on a problem with which the Commission 
is concerned. Should a wife be given additional righU 
in the matrimonial premises and in the chattels and furni- 
ture? The proposals in the Bill even if extended to all 
magistrates’ orders, are probably not the best solution. 
The Society feels great hesitation in making any recom- 
mendation on this point. 

(iii) Disclosure of property: “If equality of rights in 
the home is to become a practical matter, one essential 
■preliminary must first be satisfied. Both spouses musl 
know of what the family property and income consists, 
and there should accordingly be mutual disclosure of 
property and income. For this purpose either spouse 
should be entitled at any time to obtain at a charge of 
2s. 6d. each from the appropriate Inspector of Income 
Tax a copy of his or her spouse’s last three annual Income 
Tax Returns or P.A.Y.E. certificates.”"^ 

(iv) Property rights : “ On application under section 11 
of the Married Women’s Property Act, 1882, the court 
should have an absolute discretion to divide the furniture 
and other contents of the home between the parlies, 
subject to the rights of creditors. The wife's savings 
from housekeeping money [and property purchased wilti 
it] should be presumed to be the joint property of lhe 
spouses in the absence of proof to the contrary, liic 
court’s determination of these questions should be taken 
into account in any claim by the wife for maintenance,”’" 

(v) Approval of reforms proposed in previous pant' 
graphs: Generally we endorse these proposals, but a 
difficulty arises over the statement that the court’s decision 
on these points must be taken into account in any claim 
by the wife for maintenance. Normally a claim for 
maintenance or divorce is made first and when this basic 
decision about the marriage is made, the more subsidiary 
questions about the furniture and chattels are dealt with 
by the county court. It would certainly seem convenient to 
give the magistrates’ courts a general power to transfer 
tenancies®" and to deal with ithe division of chattels and 
we do not think the magistrates would exercise the jurisdic- 
tion unfairly. On the other hand, it is true to say that 
magistrates already have a great deal of work, and to 
impose this additional work upon them would be a very 
heavy burden. We are aware that 'there are other societies 
which will present more far-reaching proposals to Ihc 



Hansard, Vol. 483, No, 38, Cols. 489-538. , 

Proposal made in The Reform of the Law, edited by Professor 
Glanville Williams: GoUanez, 1951. 

» The absence of a wife’s rights against a ffiird pnrty was 
brought out in Thompson Earthy (1951) 2 A.E.R., p. 235. 
For hardship to a husband see Chnstei v. Chrlstel (1951) 2 
A.E.R., p. 574. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MEMORANDUM 



251 



Paper No. 23. Memorandum submitted by the Marriage Law Reform Society 



Commission. We do not endorse their proposals, but at, 
the same time we are satisfied that wives have a genuine 
grievance at present, are sometimes most unjustly treated 
by their husbands, and that the law needs amendment on 
tlie lines of the jproiposals made by the Deserted Wives 
Bill. 

(vi) Power to iransfer short tenancies and divide 
chattels : The same court should have power to transfer 
short tenancies (statutory or contractual and as defined 
in the Landlord and Tenant (War Damage) Acts) but not 
leases, and to apportion chattels when a marriage breaks 
up. Housekeeping money should be dealt with as pro- 
posed in the book, The Reform of the Law. There should 
however be a presumption of law that the party w-ho owns 
a chattel is entitled to keep it, ibut the court should have 
an equitable jurisdiction to transfer it to the other party 
for proved need. These proposals would have to apply 
after a divorce as well as after maintenance and separation 
orders. 

(vii) Actions between husband and wi/e Section 12 of 
the Married Women’s Property Act, 1882, should be 
repealed and husbands and wives left to the ordinary 
procedure of the courts. They should be free to sue each 
other as if they were single persons subject perhaps to 
an exception for defamation while actually cohabiting. 

(viii) Testamentary promises : It is a very real grievance 
of some spouses, many children and partners to extra- 
marital unions that, although they may spend the best 
part of their lives working for a testator or testatrix, 
despite his or her promises to reward them by will, he or 
she may either omit to make a will or the will may 
make no provision for them. We have, therefore, been 
very interested in the Law Reform (Testamentary Promises) 
Act, 1949, erf New Zealand. We set out the text in 
Appendix VIIP“ and suggest that similar legislation in 
England might remove the grievances we have referred 
to. 

CHAPTER 19 

The Abolition of the Decree Nisi 

103. The abolition of the decree nisi 

There was a substantial objection to the decree nisi 
when the period between it and the decree absolute was 
six months, but since the First Interim Report of the 
Denning Committee,'” the period has been only six weeks. 
There is little objection to the decree nisi in these circum- 
stances, but equally there is little object in it. We think 
that only one decree should be granted and provision 
would then have to be made for the possibility of an 
appeal to the Court of Appeal. A statute should lay 
down that this should be brought within a period of 
three weeks from the date of the divorce decree. Parties 
should, however, be forbidden to re-marry within three 
weeks after a divorce decree unless by written consent 
they exclude the right of appeal when they would be 
free to marry at once. 



CHAPTER 20 

The Abolition of the King’s Proctor 

104. The abolition of tlic King’s Proctor 
“I have felt over and over again, at any rate in a 
considerable number of cases, that my intervention has 
done more harm than good.””"^ 

The duties of the King’s Proctor are conveniently set 
out on page 4 of the First Interim Report of the Den- 
ning Committee" and they fall into three sections. If 
most 'of our proposals are adopted, the King’s' Proctor 
will have even less work to do than he has now," and 
there would be no justification for maintaining his office, 
lo any event, however, we think the office should be 
abolished. Scofiand manages quite well without such 
an official; his existence causes a certain amount of 



Not reproduced. 

Cmd. 6881 (1946). 

Statement by Lord Desart, King’s Proctor, to the 1912 
Royal Commission, quoted by His Honour Judge Parry in The 
Gospel and the Law; Heinemann, 1928, p. 235. 

” Cmd. 6881 (1946), 

” In 1950 there were 29,482 decrees nisi. The King’s Proctor 
intervened in 13 cases. Since 1939 he has intervened in something 
over 200 cases only. 



unnecessary fear in petitioners and encourages anonymous 
letters and tale-telling. The Commission will probably 
be aware of the novel Holy Deadlock by Sir Alan Herbert 
(A. P. Herbert as he was then). This gives some picture 
of the activities of the King's Proctor and generally de- 
scribes a state of allairs which needed reform. A case 
such as that described by Sir Alan Herbert is still pos- 
sible under the present law, although it is, we think, not 
likely ; some of us, however, have heard respondents 
boast, after a decree absolute, that although adultery 
had in fact been committed, they had paid a woman to 
stay with them. The King’s Proctor cannot do his work 
properly with his present staff and the money allowed 
him by Parliament. A small economy will be made if 
the oliice is abolished. 

PART E 

IVhat changes should be made in the law prohibiting 
marriage with certain relations by kindred or affinity 

CHAPTER 21 
Impediments to Marriage 

105. Impediments to marriage 
The prohibited degrees of marriage are now to be 
found in Section 1 and the First Schedule to the Marriage 
Act, 1949." They were taken there from the Marriage 
Act, 1540, which, in turn, it is understood was based 
upon some passages in the Old Testament. It will 
scarcely be claimed by defenders of these prohibitions 
■that the fact that they may be contained in the Old Testa- 
ment has really any bearing upon modern legislation. There 
are many laws provided for in these ancient books which 
would be totally inappropriate nowadays and which no 
one suggests should be applied to modern society, We 
will not consider here what was the ori^n of this table 
or what views lay behind it," for its origin, we suggest, 
is quite irrelevant. The Commission shovild look at the 
question solely in the light of modern conditions and 
ask itself what proved liarni it would do if these_ marriages 
were allowed. We do not suggest any alteration to the 
prohibition of marriage with blood relations, but we sug- 
gest there should be no interference with marriage with 
a spouse’s relations, or the relations by marriage of a 
blood relation, whether that marriage becomes possible by 
reason of death or divorce. The Deceased’s Wife Sister 
Act of 1907 was first introduced in Parliament in 1841. 
Some of its opponents went so far as to urge that it 
would lead to an increase in the murder rate of 
wives. In fact the murder rate is said to have faUen. 
Arguments of similar “ strength ” were used against Lord 
Mancroft’s Bill to enable a man to marry his divorced 
wife’s sister, The Archbishop of Canterbury opposing 
the Bill suggested that it would embarrass a sister-in-law — 
“ The door is open and there is room for suspicions and 
jealousies unknoiwn before ”. 

Little help is to be found in similar legislation in other 
parts of the British Commonwealth. We have looked at 
this legislation but it is generally the same or similar to 
that of England. There are some small variations. For 
instance, in English law there are twenty-three prohibited 
degrees, while in Manitoba there are only seventeen. It 
is not stated in our authority if the prohibition on marriage 
after divorce applies generally.'® 

We have considered whether there is any sociological 
or other scientific reason against these marriages and we 
know of none. We know of no harmful social effects 
which would be likely to follow if they were allowed, 
and we suggest, therefore, that all prohibitions based on 
affinity, whether by reason of death or divorce, should 
be removed. The demand may be small, althou^ Lord 



” It is pointed out (Roads to Ruin, p. 100, E. S. Turner : Michael 
Joseph, 1950) that before 1835 marriage with a deceased wife’s 
sister was not void but only voidable. 

We may note that Canon Lacey (op. cit., p. 129) says that it 
is not based on the entire union of man and woman effected by 
lawful marriage, but on the bare fact of carnal copulation inter- 
preted in the sense of Paul’s saying that “ he that is joined to a 
harlot is one body ” (I Cor., VI, 15). 

See Roads to Ruin, pp. 109-110; also Hansard, Vol. 161, 
No. 54, Cols. 714-715 — House of Lords Debate, 24th March, 1949, 
Abstract of Legal Preliminari« to Marriage : General Register 
Office: H.M. Stationery Office, 1951. 
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